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L.  R.  16  Eq.  at  p.  226   99 

4  Russ.  384    589 

5  H.  L.  C.  937   375 

14  A.  R.  309  8,  751 

6  0.  R.  546    514 

17  L.  R.  Ir.  341   116 

13  0.  R.  334   167,  171,  173 

7  App.  Cas.  at  p.  331   549,  552 


5  S.  C.  R.  at  p.  445  331,  333 

L.  R.  2  Ch.  255,  358   580 

12  0,  R.  682   714 

29Gr.  406  331,  332 

L.  R.  9  Ch.  263   309,  557 

7  A.  R.  171   325 

25  Gr.  329    549 

16  U.  C.  R.  65,  68,  76  . . .  .386,  387,  389 

9  H.  L.  Cas.  711   131 

11  S.  C.  R.  688   9 

58  L.  J.  N.  S.  M.  C.  47    743,  746 

17  Q.  B.  D.  132   176 

L.  R.  4  Eq,  171,  173  588,  591 

2  Ex.  D.  1   752 

21  U.  C.  R.  591   512 

3  H  &  0.  534    350 

29  Ch.  D.  421   331 

26C.  P.  74   42 

Barnes  453    723 

L.  R.  lOEq.  458  '.   579 

3  O.  R.  347   556 

1  C.  P.  D.  19,  423   751,  752 


Cakes  V.  Turquand 
Ogden  V.  Folliott 


L.  R.  2  H.  L.  325,  348 ....  1 17,  132,  156 
3T.  R.  720  249,  250 
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Ogden  V.  McArthur    36  U.  C.  R.  246   518 

Ogilvie  V.  Jeaffreson   2  GiflF.  353.   480 

Ohio  and  Mississippi    R.  W.   Co.  v. 

Dickerson   Ind.  317    350 

Ohio  and  Mississippi  R.   W.  Co.  v. 

Shanefelt   47  111.  497,  500    10 

Ontario  Salt  Co.  v.  Merchants'  Salt  Co. .  18  Gr.  540    497 

Orr  V.  Orr   31  U.  C.  R.  13 ;  21  Gr.  at  p.  415.  .  408 

Osgood  V.  Nelson    10  B.  &  S.  119  ;  L.  R.  5  H.  L.  536 

303,  312,  314 

Ostrom  V.  Corporation  of  Sidney    15  A.  R.  43    717 

Owen  V.  Bates   11  Cox  606    569 


Page  V.  Griffith    2  Cart.  308   59 

Page  V.  Wisden   20  L.  T.  N.  S.  435   665 

Pain  V.  Combs   1  DeG.  &  J.  34  476,  477 

Pardee  v.  Fish   60  N.  Y.  265    579 

Parken  v.  Royal  Exchange  Ass  Co   8  Ct.  of  Sess.  (N.S.)  365  at  p.  372.  .  443 

Parker  V.  Parker   32  C.  P.  113    631 

Parkhurst  V.  Smith   Willes327   513 

Parnall  v.  Parnall    9  Ch.  D.  atp.  97   549 

Patterson  v.  Poindexter   6  Watts  &  Serg.  227    580 

Pawson  V.  Merchants  Bank   11  P.  R.  18   760 

Pearce  v.  Creswick   2  Ha.  286  ;  7  Jur.  340   577,  581 

Pearce  v.  Morris   L.  R.  5  Ch.  227  280,  284,  285 

Pearson  v.  Pearson   27  Ch.  D.  148   497 

Peart  v.  Grand  Trunk  R.  W.  Co   10  A.  R.  191   178,  181 

Peck  and  Ameliasburg,  In  re    12  P.  R.  664    769 

Peck  V.  Derry   37  Ch.  D.  541   131 

Pembroke,  Corporation  of,  v.  Canada  Cen- 
tral R.  W.  Co   3  0.  R.  503    702 

People  V.  Batchelor    22  N.  Y.  134   313 

Perrin  v.  Perrin   19  Gr.  259    734 

Perrott  v.  Perrott   14  East  at  p.  440    535 

Perry  v.  Watts    3  M.  &  G.  775   513 

Petrie  v.  Guelph  Lumber  Co   2  0.  R.  218   131 

Phillips  V.  Bacon    9  East  at  p.  303    647 

Philp's  Will,  Re   L.  R.  7  Eq.  151    588 

Piggot  V.  Eastern  Counties  R.  W.  Co  . .    3  C.  B.  229    9 

Pillow  V.  Montreal   1  Mont.  L.  R.  Q.  B.  401    59 

Pittsburg,  &c.,  Railway  Co.  v.  Krouse. .  30  Ohio  at  p.  239    68 

Pleasant  v.  Benson   14  East  234  622,  625 

Pontifex  V.  Bignold    3  M.  &  G.  63    150 

Portal  V.  Emmens   1  C.  P.  D.  664    332 

Port  Dover  and  Lake  Huron  R.  W.  Co.  v. 

Grey   36  U.  C.  R.  425    332 

Potts  V.  Baird   7  P.  R.  113   399 

Poulton  r.  London  and  South  Western 

R.  W.  Co   8  B.  &  S.  616    169 

Power  V.  Ellis   6  S.  C.  R.  1   26 

Prendergast  v.  Grand  Trunk  R.  W.  Co. .  25  U.  C.  R.  193   750,  752 

Prescot,  Ex  parte    1  Atk.  230   l25 

Price  V.  Taylor   5  H.  &  N.  540   585 

Prince  v.  Moore   14  C.  P.  349   517 

Propert  v.  Parker    1  R.  &  M.  625   443 

Pryce  and  the  City  of  Toronto,  Re   16  0.  R.  726    492 

Purser  v.  Bradburne   7  P.  R.  18  74,  75,  76 
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Quackenbush  V.  Snider   13  C.  P.  196    375 

Queddy  River  Boom  Co.  v.  Davidson   . .  10  S.  C.  R.  222    59 

Queen  City  Refining  Co.,  Re    10  0.  R.  264   331,  333 

-Queen,  The — See  Regina. 

R. 

Radley  v.  London  and  North  Western 

R.  W.  Co   1  App.  Cas.  754    721 

Randfield  v.  Randfield   30  L.  J.  Ch.  at  p.  179;  32  L.  J.  Ch. 

669   343 

Rayner  v.  Mitchell   2  C.  P.  D.  357,  359    175 

Read  V.  Hilts   4  U.  C.  R.  175   397 

Read  v.  Scovill    16  U.  C.  R.  453   399 

Redgrave  v.  Hurd   20  Ch.  D.  1   131 

Rees  V.  Fraser   25  Gr.  253   588 

Regina  v.  Abbott    1  Den.  C.  C.  273   232 

Regina  v.  Ambrose    16  O.  R.  251    699 

Regina  v.  Raines   12  A.  &  E.  210   375 

Regina  v.  Barton   13  Q.  B.  389    708 

Regina  v.  Beere   12  Mod.  219,  221  ;  1  Ld.  Raym.  414.  28 

Regina  v.  Belton    11  Q.  B.  379   186 

Regina  V.  Bent   10  0.  R.  557    465 

Regina  v.  Bent   1  Den.  C.  C.  157   711 

Regina  v.  Bishop  of  Oxford   4  Q.  B.  D.  245,  525,  553 ;  5  App. 

Cas.  214  308,  556 

Regina  v.  Bradlaugh   15  Cox  C.  C.  156    652 

Regina  v.  Bradshaw   38  U.  0.  R.  564   59 

Regina  v.  Brady   12  O.  R.  358,  363   159 

Regina  v.  Brady   26  U.  C.  R.  13   229,  332 

Regina  v.  Bunting   7  O.  R.  524    59 

Regina  v.  Burgon    Dearsley  &  Bell  11   223 

Regina  v.  Burton    16  Cox  62    232 

Regina  v.  Bryan  ,   2  F.  &  F.  567    232 

Regina  v.  Campbell   8  P.  R.  55    461 

Regina  v.  Carter   34  L.  T.  N.  S.  849   208 

Regina  v.  Christian   12  Cox  C.  C.  502    654 

Regina  v.  Clark   15  O.  R.  at  p.  50    162 

Regina  v.  Collins    14  0.  R.  613   460,  461 

Regina  V.  Cumpton   5  Q.  B.  D.  341   686 

Regina  v.  Danger   Dearslay  &  Bell  307  227,  232 

Regina  v.  Davis   1  Leach  C.  C.  4th  ed.,  493    711 

Regina  v.  Davis   18  U.  C  R.  180   375 

Regina  v.  Day   9  C.  &  P.  722  ;  1  Hale  P.  C.  627, 

635  11,  13,  14 

Regina  v.  De  Banks    15  Cox  C.  C.  450    655 

Regina  v.  Edgar   15  0.  R.  144   162 

Regina  v.  Elliott    12  0.  R.  524    699 

Regina  v.  Epsom   4  E.  &  B.  1003   .374 

Regina  ex  rel.  Regis  v.  Cusac   6  P-  R.  303    769 

Regina  v.  Fennell    7  Q.  B.  D.  147   567,  569 

Regino  V.  Fletcher   9  Cox  C.  C.  189    654 

Regina  v.  Francis    L.  II.  2  C.  C.  128   465,  471 

Regina  v.  French    13  0.  R.  80  186,  460,  461 

Regina  v.  Fuidge    9  CoxC.  C.  430  464,  652 

Regina  v.  Gardner   Dearsley  &  Bell  40   232 

Regina  v.  Gibson   16  O.  R.  704   651,  657 
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Regina  v.  Gibson   16  Cox  C.  0.  181   464 

Regina  v.  Golding   39  U.  C.  R.  259   208 

Regina  v.  Good    17  0.  R.  725    707  ^ 

Regina  v.  Greathead   14  Cox  108   . .  232 

Regina  V.  Greene    8  C.  L.  T.  Occ.  N.  142   159 

Regina  V.  Guinness    3  Ir.  Ch.  Rep.  211   617 

Regina  v.  Hall    8  0.  R.  407    4,  5 

Regina  v.  Hall    12  R  R.  142    458,  461 

Regina  V.  Hefifernan    13  0.  R.  616   460,  461 

Regina  V.  Henderson   12  0.  R.  178    728 

Regina  v.  Holt    8  Cox  C.  C.  411    464 

Regina  v.  Howard   4  0.  R.  377,  380   739,  740,  741 

Regina  v.  Hume.   4  B.  &  S.  947  ;  9  Cox  C.C.  433  . .  652 

Regina  v.  Hyde   21  L.  J.  M.  C.  94   375 

Regina  v.  Jones   4  L.  T.  N.  S.  154  11,  13  . 

Regina  v.  Judge  of  Lincolnshire  County- 
Court   20  Q.  B.  D.  167   612 

Regina  V.  Kennedy   10  0.  R.  396,  402   159,  162 

Regina  v.  Kenrick   5  Q.  B.  49   232 

Regina  v.  King    20  C.  P.  246    461 

Regina  v.  Lake   7  P.  R.  215    375 

Regina  v.  Langhorn    4  A.  &  E.  538    302 

Regina  V.  Larner   14  Cox  497   232 

Regina  v.  Lawrence    43  U.  C.  R.  164.   69 

Regina  v.  Lofthouse    L.  R.  1  Q.  B.  433,  444    769 

Regina  V.  Logan   16  0.  R.  335    717 

Regina  v.  Mabee    17  0.  R.  194    161 

Regina  v.  Martin    L.  R.  1  C.  C.  R.  56   232 

Regina  v.  Mayor  &c.  of  Exeter    6  Q.  B.  D.  135   556 

Regina  v.  McAulay    14  0.  R.  643   195,  200 

Regina  v.  McDonald   10  0.  R.  553    465 

Regina  v.  Morris   21  U.  C.  R.  392  :   707 

Regina  v.  Oddy    5  Cox  C.  C.  210   464 

Regina  v.  Corporation  of  Perth   6  0.  R.  195    702 

Regina  v.  Pinder   24  L.  J.  Q.  B.  148   375 

Regina  v.  Pipe   1  0.  R.  43   717 

Regina  v.  Richardson    8  0.  R.  651   726,  728 

Regina  v.  Roddy    41  U.  C.  R.  291   59 

Regina  v.  Russell   13  Q.  B.  237    375 

Regina  v.  Ryan   10  O.  R.  254   194,  195,  199,  200 

Regina  v.  Shavelear   11  0.  R.  727   266,  358 

Regina  v.  Shaw   23  U.  C.  R.  616   375 

Regina  v.  Simpson   10  Mod.  248,  341,  378    160 

Regina  v.,  Skeats    7  L.  T.  433   208,  209 

Regina  v.  Smith   L.  R.  10  Q.  B.  604   198,  199 

Regina  v.  Smith   7  P.  R.  429    275,  283,  284 

Regina  v.  Smith   38  U.  C.  R.  218,  238    164 

Regina  v.  St.  Catharines  Milling  Co.  . .  10  0.  R.  224,  230    358 

Regina  v.  Swalwell    12  0.  R.  391    717 

Regina  v.  Thoman    12  Cox  54    711 

Regina  v.  Townshend    15  Cox  C.  C.  466    655 

Regina  v.  Vine   L.  R.  10  Q.  B.  195   266,  267 

Regina  v.  Wason   17  0.  R.  58   699 

Regina  v.  Weil    9  Q.  B.  D.  701   689 

Regina  V.  Williams    9  Cox  338   711 

Regina  V.  Wright    14  0.  R.  668   726,  728 

Regina  v.  Wyatt   2  Ld.  Raym.  1189  ;  11  Mod.  54 ... .  707 

Regina  v.  Yates   15  Cox  C.  C.  272,  276    652 

Reid  V.  Maybee   31  C.  P.  384,  393    686 
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Reid  V.  McWhinnie   

Eeidpath's  Case  

Rex  V.  Cambridge  

Eex  V.  Corden  

Rex  V.  Davis   

Rex  V.  Evett   

Rex  V.  Eye  

Rex  V.  Faversham  

Rex  V.  Gray's  Inn  

Rex  V.  Hann   

Rex  V.  Justices  of  Herefordshire  

Rex  V.  Langhorn  

Rex  V.  Lincoln's  Inn  

Rex  V.  Mason  

Rex  V.  Morris  

Rex  V.  Osmer  

Rex  V.  Ownsworth  

Rex  V.  Reason  

Rex  V.  Ryan   

Rex  V.  Simpson   

Rex  V.  Smith   

Rex  V.  Turner  

Rex  V.  Watson   

Rex  V.  West  Torrington   

Rex  V.  Whitaker  

Rhodes  v.  Buckland   

Rice  V.  Bryant   

Richards  v.  Rose   

Richardson  v.  Canada  West  Farmers' 

Ins.  Co  

Richardson-Gardner  v.  Fremantle  

Richardson  v.  Metropolitan  R.  W.  Co. .  , 

Richardson  v.  Silvester  

Richer  v.  Voyer  

Rickards  v.  Hough  ,  

Riordan  v.  Willox  

River  Stave  Co.  v.  Sill  

Roberts  v.  Great  Western  R.  W.  Co  

Roberts  v.  McDonald  

Robertson,  Re,  Robertson  v.  Robertson. . 

Robertson  v.  Slattery   

Robinson  v.  Evans  

Robinson  v.  Lawrence   

Robinson  v.  Smith  

Robson  v.  Bennett  

Rogers  v.  Wilson   

Rolf e  V.  Gregory  

Romford  Canal  Co. ,  Re  

Rose  V.  Blakemore  

Rose  V.  Corporation  of  Stormont   

Rosenberger  v.  Grand  Trunk  R.  W.  Co . . 

Rosher,  In  re,  Rosher  v.  Rosher  

Routledge  v.  Low   

Rumball  v.  Metropolitan  Bank   

Rumrell  v.  Henderson   

Ruse  V,  The  Mutual  Benefit  Life  Ins.  Co. 

Rushbrook  and  Starr,  Re  

Russell  V.  The  Queen   

Ryan  v.  Devereux  
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27  U.  C.  R.  289   375 

L.  R.  11  Eq.  86    331 

8  Mod.  at  p.  162   301 

4  Burr.  2279   301 

6  T.  R.  177,  178    462 

6  B.  &  C.  247,  251   208,  210 

1  B.  &  C.  85   304 

8  T.  R.  352,  356   302,  314 

1  Dougl.  353    304 

3  Burr.  1786   159,  160 

1  Chitty  700   390 

4  A.  &  E.  538    313 

4  B.  &  C.  855    304 

2  T.  R.  581    301 

4  T.  R.  550    301 

5  East  304   301 

2Keeble  676    208 

6  T.  R.  375    462 

2  Moo.  C.  C.  15   711 

1  Str.  44    159 

8  T.  R.  590   462 

1  Moo.  C.  C.  239    711 

2  Stark.  153,  157   29 

Burr.  S.  C.  293   186 

9  B.  &  C.  648    313 

16  Beav.  212   281 

4  A.  R.  542    291 

9  Ex.  218   742 

17  C.  P.  342    724 

24  L.  T.  N.  S.  81   303 

37  L.  J.  C.  P.  176 ;  18  L.  T.  721  . .  350 

L.  R.  9  Q.  B.  34    150 

L.  R.  5  P.  C.  461 . . .  .577,  579,  582,  583 
30  W.  R.  676   304 

4  Times  L.  R.  475    223,  226 

12  9.  R.  557    291 

13  U.  C.  R.  615.  .749,  750,  752,  755,  757 
15  0.  R.  80   366,  375 

25  Gr.  276,  486    456 

10  U.  C.  R.  498   517 

22  W.  R.  199   588 

7  Ex.  123   612 

17  U.  C.  E.  218   517 

2  Taunt.  382,  388    42 

12  P.  R.  322    3 

4  DeG.  J.  &  S.  576   648 

24  Ch.  D.  85   579,  586 

1  R.  &  M.  384    29 

22  U.  C.  R.  531   704 

8  A.  R.  482   :  222 

26  Ch.  D.  801   731 

L.  R.  3  H.  L.  100    665 

2  Q.  B.  D.  194   581,  586 

22  C.  P.  180    408 

23  N.  Y.  R.  516    442 

46  U.  C.  R.  73    302 

7  A  pp.  Cas.  829,  839   59,  61 

26  U.  C.  R.  100   343 
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Saderquist  v.  Ontario  Bank   14  0.  R.  586   579,  583 

Salmon  v.  Duncombe   11  App.  Cas.  627    266 

Sammes'  Case   13  Co.  p.  54    417 

Scarf  V.  Jardine   7  App.  Cas.  345,  361  18,  19,  20 

Scholey  v.  Central  R.  W.  Co.  of  Vene- 
zuela  L.  R.  9  Eq.  at  p.  266  132,  133 

Scott  V.  Crerar    14  A.  R.  152  ;  11  0.  R.  541,  560.  .26,  28 

Scott  V.  Morley    20  Q.  B.  D.  120   612 

Scott  V.  Porcher   3  Merrivale  652    271 

Scott  Y.  Sampson    8  Q.  B.  D.  491,  495    224 

Scottish  Petroleum  Co.,  Re   23  Ch.  D.  413,  427  131,  332 

Scoville  V.  Toland   6  Western  L.  J.  84   664,  665 

Seaton  v.  Lunney    27  Gr.  169    572 

Sells  V.  Hoare   3  Brod.  &  Bing.  232    303 

Serjeant  v.  Dale   2  Q.  B.  D.  558   302 

Sharman,  Re    L.  R.  1  P.  &  D.  661    343 

Sharp  V.  Powell   L.  R.  7  C.  P.  253    222 

Shattuck  V.  Mutual  Life  Ins.  Co.  of  New 

York   4  Cliff.  (Cir.  Ca.)  598   443 

Shaver  V.  Jamieson   25  U.  C.  R.  156   565 

Shawv.  Port  Philip,  &c.  Gold  Mining  Co.  13  Q.  B.  D.  103   579 

Sheldon  v.  Rothschild    8  Taunt.  156   125 

Sherratt  v.  Floyer   2  Bing.  18   399 

Shipman  v.  Birmingham    5  0.  S.  442    72 

Shove  V.  Pincke   5  T.  R.  124    513 

Sichell's  Case    L.  R.  3  Ch.  119    115 

Siddallv.  Gibson   17  U.  C.  R.  98    611 

Simkin  v.  London  and  North  Western  R. 

W.  Co    21  Q.  B.  D.  453   9 

Simons  v.  Cridland   5  L.  T.  N.  S.  523   52 

Simons  v.  Great  Western  R.  W.  Co. . . .    2  C.  B.  (N.  S.)  620   480 

Simpson  V.  Lord  Ho wdon   3  M.  &  C.  104   52 

Simpson  v.  Thompson    3  App.  Cas.  279    714 

Sinclair  v.  McDougall    29  U.  C.  R.  388  592,  593,  595 

Siner  v.  Great  Western  R.  W.  Co   L.  R.  3  Ex.  150  ;  L.  R.  4  Ex.  117 . .  71 

Small  v.  Mackenzie    Drap.  104   224 

Smethurst  v.  Mitchell    1  E.  &  E.  622    20 

Smiles  v.  Belford    23  Gr.  590,  604   241,  243 

Smilie  V.  Stevens   39  Verm.  315   580 

Smith's  Case   L.  R.  2  Ch.  604    131 

Smith  V.  Corporation  of  Raleigh   3  0.  R.  at  p.  411   556 
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[COMMON  PLEAS  DIVISION.] 

The  Hamilton  Provident  Loan  and  Investment 
Company  v.  Smith. 

Mortgage — Sale  by  mortgagor  subject  to  mortgage — Further  mortgage  by 
purchaser — Lien  of  mortgagor  on  land  for  amount  oj  mortgage. 

The  defendant  mortgaged  certain  land  to  the  plaintiffs,  covenanting  to  pay 
the  mortgage  money,  and  then  sold  to  S.,  who  assumed  pa3ment  of  the 
mortgage  as  part  of  the  purchase  money.  S.  then  gfive  a  second  mort- 
gage to  the  plaintiffs,  and  then  further  mortgaged  the  land.  Default 
having  been  made,  the  plaintiffs  sued  defendant  to  recover  the  amount 
of  his  mortgage,  and  prayed  tor  judgment  for  the  whole  amount  unpaid; 
but  neither  sale  nor  foreclosure  was  asked. 

Held  that  the  plaintitis  were  entitled  to  judgment  on  the  covenant 
against  defendant  for  the  amount  of  his  mortgage  ;  but  that  defendant 
was  entitled  to  a  lien  on  the  land  for  the  amount  of  the  moi  tgage,  which, 
as  between  him  and  S.,  S.  had  bound  himself  to  pay  ;  and  leave  was 
given  to  defendant  to  amend,  and  bring  the  proper  parties  before  the 
Court  so  as  to  errforce  his  lien. 

The  defendant  made  a  mortgage  on  the  propertj  in  Statement, 
question  to  the  plaintiff  company,  covenanting  to  pay  the 
moneys  advanced  on  security  of  the  moitgnge. 

He  then  sold  to  one  Strong,  who  assumed  payment  of 
the  mortgage  as  part  payment  of  the  purchase  money. 
Strong  obtained  a  further  advance  from  the  plnintifis  and 
gave  a  second  mortgage;  and  subsequently  gave  a  tliird 
mortgage  to  the  defendant  to  secure  payment  of  SSOO.  and 
again  mortgaged  to  one  Howe. 
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Default  was  made  in  the  payment  of  the  plaintiffs'  mort- 
gage from  defendant ;  and  this  action  was  brought  to  enforce 
payment  by  defendant, judgment  being  prayed  for  the  whole 
amount  unpaid,  but  neither  sale  nor  foreclosure  of  the  prem- 
ises was  sought. 

The  defendant  was  willing  to  pay,  but  demanded  an 
assignment  of  the  mortgage  to  a  trustee,  which  the  com- 
pany refused. 

The  case  was  tried  before  Rose,  J.,  without  a  jury,  at 
Toronto,  at  the  Spring  Assizes,  1888,  on  the  pleadings  and 
documents. 

Muir,  for  the  plaintiffs. 
Creasor,  Q.  C,  for  the  defendant. 

The  learned  Judge  reserved  his  decision,  and  afterwards 
delivered  the  following  judgment. 

April  21,  1888.    Rose,  J.  :— 

The  real  contest  between  the  parties  is,  whether  the 
plaintiff  company  can  require  the  defendant  to  pay  off 
his  mortgage,  and  thus  free  the  land  from  its  burden  so 
as  to  enable  the  company  to  obtain  payment  of  the  second 
mortgage  the  property  being  said  to  be  of  insufficent 
value  to  satisfy  both. 

It  is  clear,  as  between  Smith  and  Strong,  the  debt  has 
become  Strong's,  and  Smith  is  his  surety :  See  Campbell 
V.  Robinson,  27  Gr.  634;  Waring  v.  Ward,  7  Ves.  322,  at  p. 
337  ;  Jones  v.  Kenny,  1  D.  &  W.  134, 155  ;  Corby  v.  Gray^ 
15  0.  K  1. 

It  is  also  clear  that  the  plaintiffs'  remedy  on  the  mort- 
gage is  against  Smith :  Clarkson  v.  Scott,  25  Gr.  373. 

It  would  also  seem  settled  law  that  the  plaintiff  company 
took  no  better  position  under  the  second  mortgage  than 
that  occupied  by  Strong:  Harter  v.  Colman,  19  Ch.  D. 
630 ;  Bird  v.  Wenn,  33  Ch.  D.  215. 

I  doubt  if  Smith,  on  the  facts  stated,  is  entitled  to  an 
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assignment  of  the  mortgage  on  the  payment  of  the  debt,  Judgment 
for  if  he  obtained  it  to  a  trustee  and  undertook  to  foreclose,    kosb,  J. 
the  plaintiff  company  would  have  a  similar  right  to  an 
-assignment  on  payment  of  the  amount,  and  so  the  diffi- 
culties pointed  out  in  Alderson  v.  Elgey,  26  Ch.  D.  567, 
would  arise. 

In  this  connection  the  cases  of  Teevan  v.  Smith,  20  Ch. 
D.  724,  730,  and  Wilson  v.  Roper,  12  P.  R.  322,  might  be 
referred  to. 

But  it  appears  to  me  that  Smith  is  entitled  to  a  lien 
upon  the  land  for  the  amount  unpaid  on  the  mortgage  at 
the  time  of  the  transfer  to  Strong,  and  which,  as  between 
them,  Strong  became  bound  to  pay  ;  and  so  the  plaintiff 
company  while  entitled  to  judgment  against  Smith  for 
the  amount  of  the  mortgage  debt,  cannot  hold  the  premises 
freed  from  Strong's  obligation  to  pay. 

On  the  issue  as  presented  the  plaintiff  is  entitled  to 
judgment  on  the  covenant.  The  proper  parties  are  not 
before  the  Court  to  enable  a  decree  for  foreclosure  to  be 
worked  out. 

If  the  defendant  wishes  to  amend  so  as  to  have  his  right 
lof  lien  enforced,  he  may  do  so,  making  the  necessary  parties. 
|As  to  this  and  the  question  of  costs,  I  will  hear  the  parties. 

Judgment  accordingl 
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[COMMON  PLEAS  i)lVISI0N. 

Regina  V.  Stewart. 


Medical  practitioner — Practising  medicine — Evidence  of— Costs.  ! 

The  defendant  attended  a  couple  of  sick  persons  for  which  he  received', 
payment,  but  he  neither  prescribed  nor  administered  any  medicine,  nor 
gave  any  advice,  his  treatment  consisting  of  merely  sitting  still  and  fix- 
ing his  eyes  on  the  patient. 

Held,  that  this  was  not  a  practising  of  medicine,  contrary  to  the  provi- 
sions of  R.  S.  0.  ch.  148,  sec.  45,  and  a  conviction  therefor  was  conse- 
quently quashed,  and  with  costs  against  the  private  prosecutor,  as  it 
appeared  that  he  had  a  pecuniary  interest  in  the  conviction. 

Regina  v.  hall,  8  0.  R.  407,  distinguished. 

Statement.  This  was  a  motion  on  behalf  of  the  defendant,  to  quash 
a  conviction  made  by  the  police  magistiate  of  the  city  of 
Toronto,  for  an  ofl'ence  against  the  provisions  of  sec.  45  of 
the  "  Medical  Act,"  R.  S.  O.  ch.  148. 

In  Michaelmas  sittings,  ]888,  Hamilton  Cassels  sup- 
ported the  motion. 

Osier,  Q.  C,  contra,  referred  to  Regina  v.  Hall,  8  0.  R. 
407  ;  Woochcard  v.  Ball,  6  C.  &  P.  577  ;  Daviesv.  Macuna^ 
29  Ch.  D.  596;  Howarih  v.  Brearley,  19  Q.  B.  D.  303  ;. 
Apothecaries  Co.  v.  Nottingham,  34  L.  T.  N.  S.  76. 

December  22,  1888.    Galt,  C.  J.  :— 

The  information  charofed  that  the  defendant  "  being  a 
person  not  registered  under  the  Ontario  Medical  Act,  did 
unlawfully  practice  medicine  for  hire,  gain,  or  hope  of 
reward." 

It  was  proved  that  the  defendant  attended  two  patients^ 
one  a  boy  and  the  other  a  man,  and  that  he  did  receive  pay- 
ment for  such  attendance;  but  it  was  also  pioved  that  he 
prescribed  no  medicine,  nor  did  he  administer  any.  1  am 
therefore,  at  a  loss  to  understand  on  what  ground  the  police 
magistrate  founded  his  judgment. 
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Mr.  Osier  contended  that  although  it  was  true  that  no  Judgment, 
medicine  had  been  prescribed  or  administered,  yet  that  the  Galt^  C.  .L 
•defendant  was  liable  under  the  Act,  because  he  paid  visits 
to  a  sick  person  for  which  he  received  payment ;  and  he 
cited  Regina  v.  Hall,  8  O.  R.  407,  in  support  of  his 
contention. 

That  case  is,  however,  no  authority  for  such  a  conten- 
tion. The  treatment "  consisted  of  friction  and  irritation  of 
the  surface  of  the  body  and  application  of  a  certain  oil  by 
rubbing  it  on  the  parts  of  the  body  previously  subjected 
to  the  friction.  For  this  he  received  $3  a  visit."  My 
brother  Rose,  although  he  quashed  the  conviction  on  other 
grounds,  states  in  his  judgment:  "In  addition  to  applying 
the  oil  the  defendant  prescribed  and  ordered  aperient 
medicine.  What  exactly,  practicing  medicine  may  mean,  I 
do  not  undertake  to  define.  I  think,  however,  this  is  a 
case  of  practicing  medicine." 

It  will  be  seen,  from  the  foregoing,  that  the  circumstances 
of  the  case  were  entirely  different  from  the  present.  What 
the  defendant  did-  was  simply  to  sit  still  and  fix  his  eyes 
on  the  patient;  and,  according  to  the  evidence  of  one  of  the 
witnesses,  his  treatment  was  beneficial,  for  she  states,  "I 
think  I  got  the  worth  of  the  money ;  my  husband  is 
better ;  he  gives  no  medicine." 

This  conviction  must  be  quashed,  with  costs  against  the 
informant,  for  I  see  by  sub-sec.  2  of  sec.  57  he  has  a  pecu- 
niary interest  in  the  prosecution. 

No  action  is  to  be  brou^^ht  aojainst  the  mao^istrate,  nor 
against  the  prosecutor,  except  as  to  payment  by  him  of  the 
costs. 

MacMahon,  J. — I  fully  agree  in  the  judgment  of  the 
learned  Chief  Justice. 

In  the  Imperial  Dictionary,  "  medicine"  is  defined  as 
"  any  substance,  liquid  or  solid,  that  has  the  property  of 
curing  or  mitigating  disease, or  that  is  used  for  that  purpose.' 

To  practise  medicine  must,  therefore,  be  to  prescribe  or 
administer  any  substance  which  has,  or  is  supposed  to 
have,  the  property  of  curing  or  mitigating  disease. 
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Judgment.  In  the  present  case  there  \Yas  neither  a  prescribing  nor 
MacMahon,      administration  of  any  medicine,  by  the  defendant ;  nor,. 

as  far  as  the  evidence  shews,  did  he  ever  give  advice  to 

those  whom  he  called  to  see. 

There  was,  therefore,  no  infraction  by  the  defendant  of 

the  45th  sec.  of  R.  S.  0.  ch.  148;  and  the  conviction  must  h& 

quashed  with  costs,  to  be  paid  by  the  prosecutor. 

Conviction  quashed. 


[COMMON  PLEAS  DIVISION.] 

Flannigan  V.  The  Canadian  Pacific  Railway  Company. 

Railway — Negligence — Dry  grass  growivg  on  side  of  track — i^ire  therefrom 
— Liability  of  company. 

During  a  very  dry  summer — little  rain  having  fallen,  and  none  for  some 
time  prior  to  the  fire  in  question,  fires  also  having  been  frequent  in  that 
section  of  the  country,  the  defendants  allowed  brush  and  long  dry  grass, 
which  had  been  growing  for  two  or  three  years  to  remain  uncut  on  the 
side  of  the  track  adjoining  the  plaintiffs'  farm,  while  they  had  the  day 
previous  to  the  fire,  for  the  protection  of  their  own  property  on  the  other 
side  of  the  track,  burnt  up  the  dry  grass  etc.  there.  A  spark  from 
defendants'  engine  having  set  fire  to  the  dry  grass  etc.  adjoining  the 
plaintiff's  land,  the  fire  extended  and  destroyed  his  fences,  growing 
crops,  etc.  In  an  action  against  defendants  therefor,  all  these  circum- 
stances were  laid  before  the  jury,  who  found  for  the  plaintiff. 

Held,  that  the  case  having  been  properly  submitted  to  the  jury,  their 
verdict  could  not  be  interfered  with. 

This  was  an  action  to  recover  from  the  defendants  damages 
for  the  destruction  by  fire  of  the  plaintiff's  fences,  meadow^ 
pasture,  horse-rake,  haj^  growing  crops  and  surface  soil  on 
his  farm  in  the  tow^nship  of  Oxford,  in  the  county  of  Gren- 
ville, which  fire  the  plaintifi* alleged  in  his  statement  of  claim 
was  caused  by  the  defendants'  negligence  in  allowing 
brushwood,  dry  grass,  rubbish  and  other  combustible  ma- 
terial to  remain  on  the  line  of  their  railw^ay;  and  that 
sparks  from  an  engine,  running  on  the  said  railw^ay,  set  fire 
to  such  dry  grass,  rubbish,  &;c..  on  the  line  of  the  railway^ 
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lof  i  and  from  thence  spread  to   the   plaintiff's   farm,   and  Statement.  ^ 

or,    destroyed  his  fences,  growing  crops,  &c. 

■>  The  cause  was  tried  before  Street,  J.,  and  a  jury,  at 
Brockville,  at  the  Fall  Assizes  of  1888. 

of       The  St.  Lawrence  and  Ottawa  Railway,  now  owned  by 

bft  j  the  defendants,  runs  through  lot  25,  in  the  5th  concession 
j  of  the  tow^nship  of  Oxford,  occupied  by  the  plaintiff  as  the 
lessee  thereof  ;  and  on  the  10th  of  August,  1888,  between 
^ '  three  and  four  o'clock  in  the  afternoon,  shortly  after  a 
train  had  passed,  a  fire,  which  w^as  stated  by  a  witness 
named  Sword  to  have  started  within  the  railway  enclosure, 
was  discovered  by  him  w^hen  it  had  burned  three  or  four 
panels  of  the  fence  dividing  the  railway  lands  from  the 
plaintiff's  farm,  and  the  fire  had  spread  into  the  plaintifi's 
meadow,  and  from  the  high  wind  spread  with  great 

f;  I  rapidity  to  the  barn,  which  was  destroyed  with  its  con- 
tents, stated  to  be  about  27  loads  of  hay. 

»||       The  summer  of  1888  was  a  very  dry  one,  little  rain 

i    having  fallen  during  the  season,  and  none  for  some  time 

«  j  prior  to  the  date  of  the  fire.  Fires  had  also  been  fre- 
1   quent  through   that  part   of  the  country   during  the 

^     few  weeks  preceding  the  one  which  destroyed  the  plain- 

r     tiff's  property. 

I         There  was  evidence  that  on  the  sides  of  the  track  there 
;[     was  brush  and  long  grass  ;  and  the  plaintiff  stated,  when 
'i     under  cross-examination,  there  was  stuft'  there  that  had 
i     been  growing  two  or  three  years ;  and  on  the  9th  of  Aug- 
ust the  railway  section-men  burned  the  long  grass  in  the 
immediate  vicinity  of  a  pile  of  snow  gates  belonging  to  the 
I     railway  company,  which  were  on  the  west  side  of  the 
track,  and  directly  opposite  to  the  plaintiff's  meadow, 
which  was  to  the  east  of  the  track ;  but  they  did  not  burn 
the  grass  on  the  east  side.    One  of  them  said  he  had  exam- 
ined the  place  after  the  fire,  and  "  that  on  the  east  side  of 
the  track  the  grass  was  not  burned  except  where  the 
fire  had  apparently  started.    It  was  not  either  cut  nor  the 
grass  burned." 

:  I  There  was  no  conflict  of  evidence  as  to  the  value  of  the 
property  destroyed. 
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Statement.  The  learned  Judge  charged  the  jury,  and  submitted 
certain  questions  to  them  which,  with  their  answers,  were 
as  follows  : 

1 .  Was  the  fire  of  the  10th  August  caused  by  sparks  escaping  from  one 
of  the  defendants'  engines  ?  Yes. 

2.  Did  the  fire  commence  within  the  railway  company's  fences  or  upon 
the  land  of  the  plaintiff?    Within  the  railway  company's  fences. 

3.  If  the  fire  oi'igiaated  upon  the  company's  land,  was  it  in  any  place 
where  dry  grass  and  bushes  grew  ?  The  fire  started  where  the  dry  grass 
and  bushes  grew. 

4.  Had  the  railway  company  properly  cleaned  their  land  from  old 
grass  and  bushes  in  the  spring  before  the  fire  ?    No,  they  had  not. 

5.  Had  the  railway  company  omitted  any  proper  precaution  for  pre- 
venting the  sparks  from  the  engine  from  kindling  fire  upon  the  land  ? 
Yes. 

6.  If  so,  what  precaution  did  they  omit  ?  They  omitted  to  remove  the 
dry  grass  and  bushes. 

7.  If  the  plaintiff  is  entitled  to  recover  damages  on  account  of  the  fire 
of  the  10th  of  August,  at  what  sum  do  you  fix  them  ?  $414. 

Upon  these  findings  the  learned  Judge  ordered  that 
judgment  be  entered  for  the  plaintiff  for  the  sum  of  $4<14. 

In  Michaelmas  Sittings,  1888,  the  defendants  moved 
to  set  aside  the  findings  of  the  jury  and  the  judgment 
entered  thereon,  and  to  enter  a  judgment  for  defend- 
ants, or  for  a  new  trial.  The  notice  of  motion,  although 
embracing  five  grounds,  was,  upon  the  argument,  prac- 
tically reduced  to  three,  namely :  that  the  findings  of 
the  jury  were  contrary  to  law  and  evidence  and  the 
weight  of  evidence:  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  defendants  in  omitting  to 
remove  dead  grass  and  bushes  from  the  lands ;  and  that 
there  was  no  evidence  that  the  fire  started  where  dried 
grass  and  bushes  grew,  as  found  by  the  jury  in  their 
answer  to  the  third  question. 

In  the  same  Sittings,  R.  W.  Scott  Q.C.,  and  G.  H.  Watson, 
supported  the  motion,  and  referred  to  Smith  v.  London 
and  South  Western  R  W.  Go.,  L.  R.  6  C.  P.- 14;  Mojcley 
V.  Canada  Atlantic  K  W.  Go.,  14j  A.  K  309  ;  MoQihhon 
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V.  Northern  it^.  Tf.  Co.,  14  A.  R.  91  ;  Jaffrey  v.  Toronto,  Argument. 
Grey  and  Bruce  R.  W.  Co.,  24  C.  P.  271  ;  Hill  v.  Ontario, 
Simcoe  and  Huron  R.  W.  Co.,  13  U.  C.  R.  503  ;  Hewitt  v. 
Ontario, Simcoe  and  Huron  R.  W.  Co.  11  U.C.  R.  604;  Texas 
i  and  Pacific  R.  W.  Co.  v.  Levi,  13  Am.  k  Eng.  Ry.  Cas.  464  ; 
Gihhins  v.  Wisconsin  Valley  R.  W,  Co.,  13  Am.  &  Eng. 
Ry.  Cas.  469  ;  White  Y.Missouri  Pacific  R.  W.  Co.,  13  Am. 
1  Eng.  Ry.  Cas.  473,  475  ;  New  Brunswick  R.  W.  Co,  v. 
Robinson,  11  S.  C.  R.  688;  Simian  v.  London  and  North 
Western  R.  W.  Co.,  21  Q.  B.  D.  453. 

Wallace  Neshitt  and  Kidd,  contra,  referred  to  Piggot  v. 
Eastern  Counties  R.  W.  Co.,  3  C.  B.  229  ;  Smith  v.  London 
and  South  Western  R.  W.  Co.,  L.  R.  5  C.  P.  98,  L.  R.  6 
:  C.  P.  14  ;  Gibson  v.  South  Eastern  R.  W.  Co.,  1  F.  &  F.  23 ; 
Aldridge  v.  Great  Western  R.  W.  Co.,  3  M.  &  G.  515  ; 
Redfleld  on  Railways,  6th  ed.,  p.  467,  et  seq. 

December  22, 1888.    MacMahon,  J. : — 

My  brother  Street  left  the  case  to  the  jury  with  a 
charge  to  which  the  defendants  could  have  no  reasonable 
grounds  of  complaint. 

Counsel  for  the  defendants  admitted  that  had  the  rail- 
way company  cut  the  grass  and  brush,  and  piled  the  same 
along  the  sides  of  the  railway  line,  and  it  had  become 
ignited  from  a  passing  engine,  and  spread  to  the  plaintiff's 
farm  and  destroyed  his  property,  the  railway  company 
would  have  been  liable  under  the  authority  of  Smith  v. 
London  and  South- Western  R.W.  Co.,  L.  R.  5  C.  P.  98, and 
L.  R.  6  C.  P.  14.  But  that  not  having  increased  the  risk  to 
the  plaintiff's  property  by  cutting  the  grass,  and  thus,  a§  it 
were,  addinf^  to  its  combustible  nature,  neo^lig^ence  cannot  be 
imputed  to  them  ;  and  therefore  that  the  case  should  not 
have  been  submitted  to  the  jury. 

I  have  examined  a  number  of  authorities  in  the  Amer- 
ican Courts  on  this  question ;  and  it  is  not,  according  to 
these  authorities,  by  any  means  a  conclusion  of  law  that  a 
railway  company  is  guilty  of  negligence  to  bo  inferred 
2 — VOL.  XVII  o.i\. 
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Judgment,  from  the  fact  that  fire  ignited  in  dry  weeds  or  grass  upon 
MacMahon,  their  Jand  ;  but  that  it  is  a  question  of  fact  to  be  deter- 
mined by  the  jury  in  view  of  the  extent  to  which  the  weeds 
and  grass  have  been  permitted  to  accumulate  on  their 
right  of  way,  the  season  of  the  year,  and  all  other  circum- 
stances affecting  the  liability  to  fire :  Ohio  and  Mississippi 
R.  W.  Co.  V.  Shanefelt,  47  111.  497,  at  p.  500  ;  or,  as  stated  in 
Wharton  on  Negligence,  2nd  ed.,  sec.  873:  "For  a  railroad 
company  to  leave  light  combustible  material,  consisting  either 
of  dry  gTass  or  light  wood,  along  its  line,  in  such  a  situa- 
tion as  readily  to  ignite  from  sparks,  is  such  negligence  as 
will  justify  a  jury  in  holding  it  responsible  for  damage- 
sustained  by  a  fire  communicated  from  such  combustible 
material  to  a  neighbouring  field/' 

In  the  present  case  the  jury  were  called  upon  to  con- 
sider the  fact  of  the  dryness  of  the  season,  the  extent  of 
the  dry  grass  and  brush  along  the  side  of  the  track,  and  also 
the  fact  that  the  day  previous  to  the  fire  w^hich  destroyed 
the  plaintiff's  property,  the  railway  company,  taking  what 
they  deemed  a  necessary  precaution  for  the  preservation  of 
their  own  property — the  snow  gates — had  burned  the 
grass  and  weeds  on  the  west  side  of  the  track  in  close 
proximity  thereto. 

With  these  facts  in  evidence  the  case  was  properly  sub- 
mitted to  the  jury  ;  and  with  their  finding  upon  the  fact» 
we  do  not  feel  called  upon  to  interfere. 

The  motion  must  be  dismissed,  with  costs. 

Galt,  C.  J.,  and  EosE,  J.,  concurred. 


Motion  dismissed. 
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[COMMON  PLEAS  DIVISION.] 

Regina  V.  Cardo. 

Criminal  law — Rape  on  daughter — Evidence  of. 

The  defendant  was  indicted  and  convicted  for  committing  a  rape  on  his 
daughter.  The  learned  Judge  left  it  to  the  jury  to  say  whether  on  the 
evidence  the  act  of  connection  was  consummated  through  fear,  or  merely 
through  solicitation. 

Held,  that  the  question  was  one  of  fact  entirely  for  the  jury,  and  could 
not  have  been  withdrawn  from  them,  there  being  ample  evidence  to 
sustain  the  charge,  and  it  having  been  left  to  them  with  the  proper 
direction  in  such  a  case. 

The  prisoner  was  indicted  and  tried  before  the  Chief 
Justice  of  this  Division  at  the  Autumn  Assizes  for  1888,  for 
having  committed  a  rape  upon  J ennie  Cardo  on  the  9th  of 
July,  1888. 

The  prisoner  was  found  guiltyf;  and  the  learned  Chief 
Justice  reserved  for  the  opinion  of  the  Justices  of  this 
Division,  the  question  whether  there  was  evidence  to  go  to 
the  jury  on  the  indictment  preferred  against  him. 

In  Michaelmas  Sittings,  1888,  the  case  was  argued. 

N.  Murphy,  for  the  prisoner,  referred  to  Regina  v.  / ones, 
4  L.  T.  N.  S.  154;  Regina  v.  Day,  9  C.  P.  722;  1  Hale  P. 
C.  627,  635. 

Irving,  Q.C.,  for  the  Crown. 

December  22,  1888.    MacMahon,  J.  :— 

On  the  argument  before  us  counsel  for  the  prisoner 
endeavoured  to  show  that  the  evidence  established  that 
it  was  through  solicitation,  and  not  from  fear,  that  the 
prosecutrix  submitted  to  the  prisoner  having  connection 
with  her ;  and  therefore  the  prisoner  could  not  properly 
be  convicted  of  the  crime  of  rape. 

The  prosecutrix  is  a  daughter  of  the  prisoner,  and  is 
15  years  of  age;  and  from  her  evidence  at  the  trial,  it 
appears  that  on  the  night  of  the  9th  of  July  the  prisoner 
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Judgment,  returned  home  to  his  house  on  Monro  Street,  in  the  city  of  l^ui. 
MacMahon,  Toronto,  about  11.80  o'clock,  his  wife,  and  his  daughter  At 
Jeannie  (the  prosecutrix),  and  two  children  younger  than  ^as: 
the  prosecutrix,  then  being  in  the  house — the  two  younger  teing 
children  being  in  bed.  The  prisoner,  after  coming  in,  beat  short: 
his  wife,  and  she  left  the  house.  After  his  wife  had  left, 
the  prisoner  went  out,  taking  the  prosecutrix  with  him,  to  {ohi 
search  for  Mrs.  Cardo,  and  after  calling  at  the  houses  of  \0 
several  neighbours  and  not  finding  her,  they  returned  Tl' 
home.  The  prosecutrix  was  in  the  habit  of  sleeping  with  jion 
the  younger  children  in  another  room  to  that  occupied  by  outn 
her  father  and  mother ;  but  on  the  night  in  question  the  y 
prisoner  made  the  prosecutrix  go  into  his  bed-room  and  0 
get  into  bed,  although  she  did  not  want  to.  When  asked,  poll 
"  How  did  he  make  you  go  ?  "  her  answer  was,  "  Well,  he  l 
says,  you  will  have  to  come  ;  he  says,  when  1  tell  you  to 
come,  you  will  have  to  come."  He  then,  as  she  says,  out-  ^-i^ 
raged  her,  when  she  got  away  and  went  to  her  own  bed,  m 
from  which  he  removed  her  twice  (in  one  instance  carrying  Iqq 
her  from  her  own  bed),  and  on  each  occasion  of  removing  \^ 
her  he  outraged  her  in  his  own  bed,  although  she  begged 
him  to  let  her  alone  and  not  to  do  it.  no 

The  prosecutrix  said  :  "  I  told  him  to  stop,  and  he  would  ]{ 
not ;  1  called  out  to  him,  and  told  him  to  stop  again,  and  I 
started  to  scream.    He  says  to  me — '  Hush  !  Maggie  will  o„ 
hear  you.' "  [\ 

Mr.  Murphy,  in  his  exhaustive  argument,  pointed  to  this 
and  other  evidence  of  a  similar  nature  elicited  from  the  ^ 
prosecutrix  in  support  of  his  contention,  that  it  was  through  f, 
solicitation,  and  not  from  fear,  the  prosecutrix  acted  in  ^. 
permitting  connection  to  take  place. 

As  to  whether  the  prosecutrix  was  acted  upon  through 
solicitation,  or  submitted  through  fear,  is,  as  I  shall  here- 
after point  out,  solely  a  question  for  the  jury  to  decide 
upon. 

The  prosecutrix  in  her  evidence  also  stated  that  the 
prisoner  made  use  of  the  following  expressions  :  "  There  is 
no  use  hollowing  out — you  are  ruined  for  life.    This  is  a 
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terrible  thing  to  do  to  my  own  daughter.  Do  you  know  Judgment. 
I  would  get  twenty  years  for  this."  MacMahok,. 

At  an  early  hour  the  following  morning  the  prosecutrix  J- 
was  seen  by  the  next  door  neighbour  crying,  and  upon 
being  asked  what  was  the  matter,  said  she  would  tell  her 
shortly,  and  did  communicate  to  the  neighbour  what  had 
happened  immediately  after  her  father  left  the  house  to  go 
to  his  work.  And  she  also  told  her  mother  who  returned 
home  that  morning. 

The  prosecutrix  was  examined  by  a  physician  on  the 
morning  of  the  10th  of  July,  who  found  that  she  had  been 
outraged;  and  there  was  evidence  that  a  man  had  recently 
had  connection  with  her. 

On  that  morning  also  she  laid  a  complaint  before  the 
police  magistrate,  charging  her  father  with  the  crime. 

The  point  directly  involved  in  this  case  was  considered  in 
Regina  v.  Day,  9  C.  &  P.,  722,  by  Coleridge,  J.,  who,  at  p. 
724,  says :  "  Consent  or  non-consent  on  the  part  of  the 
prosecutrix  becomes  material ;  *  *  but  then  we  must 
look  at  the  nature  of  the  circumstances  from  which  consent 
is  inferred.  There  is  a  difference  between  consent  and 
submission;  every  consent  involves  a  submission;  but  it  by 
no  means  follows,  that  a  mere  submission  involves  consent. 
It  would  be  too  much  to  bay,  that  an  adult  submitting 
quietly  to  an  outrage  of  this  description  w^as  not  consenting ; 
on  the  other  hand,  the  mere  submiswsion  of  a  child  when  in 
the  power  of  a  strong  man,  and  most  probably  acted  upon 
by  fear,  can  by  no  means  be  taken  to  be  such  a  consent  as 
will  justify  the  prisoner  in  point  of  law.  You  will  there- 
fore say  whether  the  submission  of  the  prosecutrix  was 
voluntary  on  her  part,  or  the  result  of  fear  under  the  cir- 
cumstances in  which  she  was  placed." 

The  case  of  Regina  v.  Jones,  4  L.  T.  N.  S.  15i,  is,  in 
its  circumstances,  somewhat  similar  to  the  present  case. 
There  the  prisoner  was  indicted  for  having  committed  a 
rape  upon  his  daughter,  a  girl  14  3'ears  old.  The  prisoner 
told  his  daughter  to  go  to  the  door  and  see  if  her  mother 
was  coming  home,  and  upon  her  telling  him  she  was  not 
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Judgment,  coming,  he  threw  her  (the  prosecutrix)  on  a  bed  in  the 
MacMahon,  room,  and  had  connection  with  her.  It  appeared  he  had 
had  connection  with  her  on  several  occasions  previously  ; 
but  the  piisoner  had  told  her  not  to  tell  anyone,  threaten- 
ing if  she  did  so  to  throttle  her,  and  kill  her,  and  that 
she  consented  to  her  father's  having  connection  with  her 
because  she  was  afraid  of  him. 

Baron  Charmell,  in  charging  the  jury,  said  :  "  If  in  this 
case  it  is  made  out  to  your  satisfaction  that  a  kind  of  reign 
of  terror  was  set  up  in  this  family,  and  in  consequence  of 
that  terror  and  dread  the  girl  allowed  the  connection  to 
take  place  without  resistance,  then  you  may  convict." 

The  prisoner  Cardo  had,  on  that  night  at  least,  created 
terror  in  his  household,  because  he  had  beaten  and  driven 
his  wife  from  the  house;  and  he  told  the  prosecutrix,  when 
out  with  her  endeavouring  to  fin^l  his  wife,  that  he  would 
whip  her  within  an  inch  of  her  life  if  he  got  her. 

We  have  not  the  charge  of  the  learned  Chief  Justice  in 
this  case.  But  at  the  conclusion  of  the  examination  in 
chief,  Mr.  Murphy,  as  counsel  for  the  prisoner,  submitted 
to  his  lordship  that  on  the  evidence  the  case  should  not  be 
allowed  to  go  to  the  jury.  His  Lordship  replied,  "  It  is  for 
the  jury  to  say,  supposing  they  believe  the  crime  com- 
mitted, it  will  be  for  them  to  say,  whether  the  girl  was  a 
consenting  party ;  or,  if  she  was  not  a  consenting  party, 
whether  it  was  from  fear  of  her  father  he  accomplished 
his  purpose." 

The  reply  of  his  lordship  to  counsel  is  in  consonance 
with  the  charge  of  the  learned  Baron  who  presided  at  the 
trial  in  Regina  v.  Day,  v/here  to  repeat  the  language  of 
the  presiding  Judge  to  the  jury  at  the  trial  of  that  case 
"  You  will  therefore  say  whether  the  submission  of  the 
prosecutrix  was  voluntary  on  her  part,  or  the  result  of 
fear  under  the  circumstances  in  which  she  was  placed." 

The  learned  Chief  Justice  could  not  have  done  other- 
wise than  have  submittod  the  case  to  the  jury  on  the 
evidence,  with  such  a  charge  as  embodied  the  language 
employed,  which  I  have  already  quoted,  when  he  replied 
to  the  prisoner's  counsel. 
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Under  such  a  charge  the  question  was  one  of  fact  Judgment, 
entirely  for  the  jury  ;  and  we  must  say  there  is  the  amplest  MacMahon- 
evidence  to  sustain  the  verdict. 

There  must  be  judgment  for  the  Crown  on  the  case 
reserved. 

Galt,  C.  J.,  and  Rose,  J.,  concurred. 

Judgment  accordingly. 


[COMMON  PLEAS  DIVISION.] 

The  Mail  Printing  Company  v.  Devlin  and  Graham. 

Contract— Election  to  sue  one  oj  two  persons — Evidence  of. 

jThe  defendant  D.  after  some  correspondence  with  plaintiffs  as  to  an 
advertising  contract  for  the  Union  Medicine  Co.,  had  an  interviewwith 
plaintiffs  as  to  entering  into  same.  A  contract  had  been  drawn  up  by- 
plaintiffs  in  expectation  that  it  would  be  made  by  the  company,  but 
on  ascertaining  that  the  company  was  not  incorporat'^'d  it  was  at 
plaintiffs' request  signed  by  D.,  and  the  entry  in  plaintiffs'  books  was 
"G.  A.  Devlin,  Toronto,  Union  Medicine  Advertising  Contract."  The 
first  and  second  payments  were  made  by  D,,  but  on  the  third  payment 
coming  due,  he  stated  his  desire  not  to  make  it  as  it  might  prejudice  a 
claim  he  had  against  G. ,  his  partner,  with  whom  he  had  a  dispute 
about  the  partnership  affairs,  whereupon  plaintiffs  saw  G. ,  and  on  his 
stating  that  it  was  D's  business  to  pay  this  account,  the  plaintiffs  sued 
D.,  and  moved  for  judgment  under  rule  80,  stating  in  their  affidavit,  in 
support  of  the  motion  that  "  the  claim  was  under  an  agreement  made 
between  the  parties  &c.,  and  that  "  the  defendant  "  D  "was  and  still  is, 
justly  and  truly  indebted  to  the  plaintiffs  in  respect  of  the  matters  above 
set  forth."  D,  put  in  an  affidavit  in  answer,  in  consequence  of  which 
G.  was  made  a  party  defendant,  and  the  case  proceeded  to  trial. 

Jleld,  that  on  the  evidence  the  credit  under  the  contract  was  given  to  D 
alone ;  but,  even  treating  D.  as  an  agent  for  an  undisclosed  principal, 
namely  for  G.  as  one  of  the  firm,  and  therefore  that  G.  might  be  jointly 
liable  with  D. ,  the  plaintiffs  were  bound  to  elect  whether  they  looked 
to  D,  or  the  firm,  and  that  there  was  a  binding  election  not  to  treat  the 
firm  as  liable,  but  to  rely  on  the  individual  liability  of  D. 

This  action  was  brought  to  recover  the  amount  of  a 
balance  remaining  due  on  a  contract  to  insert  a  certain 
number  of  advertisements,  and  was  tried  before  Gait,  0- 
J.  and  a  jury,  at  the  Toronto  Autumn  Assizes.  1888. 
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The  facts  were  as  follows  :  The  defendant  Devlin,  oe 
the  25th  J uly,  1887,  had  an  interview  with  F. W.  Thomson 
book-keeper  in  the  office  of  the  plaintiffs.  There  had 
been  some  previous  correspondence,  in  the  course  of  which 
a  letter  was  written  by  the  plaintiffs  to  "  Messrs.  The 
Union  Medicine  Co.,"  being  the  name  adopted  by  the 
defendants  for  carrying  on  business. 

The  interview  followed  upon  the  writing  of  the  letter  : 
and,  in  consequence  of  the  offer  therein  made,  Mr.  Dyas, 
manager  of  the  advertising  department,  was  present, 
Devlin,  as  Dyas  said,  "  wanted  to  sign  the  name  of  '  The 
Union  Medicine  Company.'  I  asked  him  if  it  was  an 
incorporated  company,  and  I  understood  him  to  say  it 
was  not ;  and  I  said,  better  sign  your  own  name." 

Thomson's  evidence  was  :  "I  heard  a  conversation  be- 
tween Mr.  Dyas  and  Mr.  Devlin  as  to  who  should  sign  the 
contract.  The  conversation  was,  should  Mr.  Devlin  sign 
the  contract  in  the  name  of  The  Union  Medicine  Co.,  or 
in  Mr.  Devlin's  own  name  ;  Mr.  Dyas  said  he  would  just 
as  soon  have  it  signed  in  Mr.  Devlin's  own  name.  Mr. 
Devlin  said  it  did  not  make  any  difference  to  him ;  or 
something  of  the  sort." 

The  contract  was  then  signed  by  "  G.  A.  Devlin."  It 
was  on  a  printed  form,  and  appeared  to  have  been  filled  in 
in  expectation  that  it  would  be  signed  in  the  firm  or  busi- 
ness name,  as  it  authorized  the  publication  of ''our  business 
announcements,"  "  for  which  we  agree  to  pay,"  &c. 

The  entry  of  the  contract  in  the  books,  was  "  G.  A. 
Devlin,  Toronto,  Union  Medicine  Co.,  advertising  con- 
tract," &c. 

The  first  and  second  payments  were  made  by  Devlin. 
When  the  third  came  due,  he  was  seen,  and  said  he  did  not 
want  to  pay  it,  as  stated  in  Thomson's  evidence,  ''he  wanted 
this  man  Graham  to  put  his  money  into  the  business  ;  he 
wished  his  partner  Graham  to  put  what  money  he  was  to 
put  in  the  business,  and  then  he  would  pay  the 
account." 

Mr.  Douglass,  the  secretary  and  treasurer  of  the  plain- 
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)  titF-company,  was  present.  His  account  of  the  interview  Statement. 
.1  I  was  as  follows  : 

53        *'Q.  What  was  the  siTbject  of  conversation  at  that  time  ?    A.  Well,  we 
i|i  t  were  discussing  the  question  of  the  payment  of  this  account  chiefly. 

Q.  What  was  said,  by  Mr.   Devlin,  at  that  time,  about  paying  the 
accounts  ?    A.  Well,  Mr.  Devlin  said  he  was  perfectly  willing  to  pay  the 
account :  that  it  was  all  right ;  but  there  were  reasons,  certain  reasons, 
why  he  could  not  pay  it  then  ;  and  the  reason  he  urged  chiefly  was,  that 
ir    it  might  prejudice  his  claim  with  his  partner.   He  claimed  that  he  had  a 
partner,  Mr.  Graham,  and  that  they  were  quarrelling  over  partnership 
affairs,  and  if  he  made  any  payments  before  that  matter  was  settled,  it 
'^^    might  be  to  his  prejudice,  otherwise  he  would  be  perfectly  willing  to  pay 
il     the  account.  Furthermore,  he  offered  at  that  time  to  give  me  security  by 
J]     mortgaging  a  property  considerably  beyond  the  value  of  the  account 
against  him  ;  but  the  condition  on  which  he  was  to  give  the  mortgage 
was,  that  it  should  not  be  recorded,  for  the  same  reason,  that  it  might 
prejudice  his  case  with  Graham, 
le       Q.  Was  that  mortgage  accepted  ?    A.  It  was  not." 

b       Graham  was  then  interviewed;  but  referred  the  matter 
^  to  Devlin,  saying  that  it  was  his,  Devlin's,  business  to  pay 
all  accounts  of  The  Union  Medicine  Company. 
I      The  action  was  originally  brought  against  Devlin  alone. 
I  Douglass  gave  the  instructions,  and  said  his  reason  for 
suing  Devlin  alone  was  "  because  he  signed  the  contract." 

Motion  for  judgment  was  made  under  rule  80;  and  it  wa& 
stated  on  affidavit,  that  the  claim  was  "  under  an  agree- 
I  ment  between  the  parties,"  and  that  ''the  defendant  *  * 
!  n  as  and  still  is  justly  and  truly  indebted  to  the  said  plain- 
i  tifis  in  respect  of  the  matters  above  set  forth." 
I  Devlin  put  in  an  affidavit  in  answer;  in  consequence  of 
1  which  Graham  was  then  added  as  a  party  defendant ;  and 
;  the  action  was  brought  on  for  trial. 

At  the  trial  certain  disputed  questions  of  fact  were 
tried  by  the  jury  ;  and  the  following  questions  answered. 

"  1.  Did  a  partnership  exist  between  the  defendants  as 
vendors  of  patent  medicine  ?    A.  Yes. 

2.  Was  the  contract  made  in  the  interest  of  the  partner- 
ship and  in  the  partnership  business  ?    A.  Yes. 

3.  What  is  the  amount  of  damages  ?    A.  $465." 

I      At  the  close  of  the  plaintifl's'  case,  Mr.  Macpherson,  for 
Graham,  submitted  : 

3 — VOL.  XVII.  O.ll. 
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Statement.       That  there  was  no  contract  proven  with  the  Union 
Medicine  Company,  but  solely  with  G.  A.  Devlin. 

2.  That  admitting  there  was  a  contract  with  the  Union 
Medicine  Company,  the  plaintiffs  had  made  an  election  to 
charge  Devlin  by  suing  him,  and  could  not  now  sue 
Graham. 

The  learned  Chief  Justice  overruled  the  objection  for 
the  time  being,  observing  that  it  could  be  di.  ussed  before 
the  Court. 

In  Michaelmas  Sittings,  the  defendant  Graham  moved 
on  notice  to  set  aside  the  judgment  entered  against  him 
and  to  enter  judgment  in  his  favour  dismissing  the  action 
as  against  him. 

In  the  same  Sittings,  December  3,  18SS,  H.  J.  Scott, 
Q.C.,  and  Macpherson,  supported  the  motion,  and  referred 
to  Scarf  V.  Jardine,  7  App.  Cas.  345,  3G1 ;  Galder  v. 
DoheU,  L.  R.  6  C.  P.  486,  497. 

/.  B.  Clarice,  contra,  referred  to  Lindley  on  Partnership  , 
5tK  ed.,  p.  178. 

December  22,  1888.    Eose,  J.  :— 

The  fact  as  to  whom  credit  was  given,  has  not  been 
decided  ;  and  we  are  asked  to  draw  the  proper  inferences 
of  fact  from  the  findings  of  the  jury  and  the  undisputed 
testimony. 

It  seems  to  me  that  it  is  not  an  unfair  conclusion  to  say 
that  credit  was  given  to  Devlin  alone. 

He  was  desired  to  sign  the  contract  in  his  own  name, 
no  doubt  to  avoid  possible  complications  arising  from  deal- 
ing with  an  unincorporated  company;  but  that  reason  may 
have  been  quite  sufficient  to  induce  the  managers  of  the 
plaintiff-company  to  prefer  his  individual  liability.  Then 
the  account  is  opened  with  him  ;  payments  are  made  by 
him  ;  he  is  looked  to  for  payment ;  offers  personal  security, 
or  rather  security  on  his  own  real  estate  ;  and  is  sued 
on  the  contract,  the  plaintiffs' secretary  making  an  affidavit 
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'a  to  the  fact  tliat  the  liability  was  under  an  agreement  Judgment. 

between  the  parties  to  the  action — he  being   the  sole    rose,  J. 
1  defendant ;  and  that  he,  as  such  sole  defendant,  was  liable 
[j    in  respect  thereto. 

s       But, treating  Devlin  as  agent  for  an  undisclosed  principal, 
-as  was  argued,  being  the  highest  ground  upon  which  the  claim 
for  ;  could  be  rested,  the  principals  being  himself  and  Graham  ; 
ire  ;  and  assuming  that  by  the  contract  thus  made,  he  became 
:  liable  indiv^idually ;  and,  as  one  of  two  principals,  whom 
i   he  was  thus  binding,  if  the  plaintift-company  elected  to 
,]    charge  the  principals,  it  still  seems  to  me  there  was  no 
election  in  time  to  render  the  principals  liable,  and  that 
1  there  was  a  binding  election  not  to  treat  them  as  liable, 
but  to  rely  upon  the  individual  liability  of  Devlin  alone. 
,^  I      It  is  clear  that  Devlin,  on  such  a  cotitract,  could  not 
;  deny  his  individual  liability.    Say,  if  you  please,  that  he 
^    was  a  ^ent  for  the  firm  making  a  contract,  which,  by  its 
terms,  bound  himself  ;  and  if  he  was  also  liable  at  the 
^    .election  of  the  plaintiff-company  as  principal  jointly  with 
Oraham,  it  is  clear  he  could  not  have  been  sued  in  both 
-capacities,  and  thus  made  doubly  liable. 

Let  it  once  appear  that  the  plaintiffs  had  no  right  to 
treat  Devlin  as  liable  both  individually  and  as  a  member 
of  the  firm  of  Devlin  &  Graham  :  but  that  they  were  bound 
■•i  i  to  elect ;  then  it  is  clear  that  when  Devlin  was  sued 
'1  I  alone,  "  the  plaintiffs  completed  their  election,  and  could  go 
I  no  further,"  to  use  the  language  of  Lord  Blackburn,  in 
•]' \  Scarf  V.  Jardlne,  7  A])^.  Cas.  361,  where  he  states  the 
principle  as  to  what  an  election  is. 
The  result  would  be  as  follows  : 
1-^       1.  If  the  contract  was  with  Devlin  alone  as  principal, 
f  t   the  partnership  would  not  be  liable. 

le:  2.  If  with  Devlin  as  agent  for  his  firm  as  undisclosed 
n  principals,  Graham's  name  not  then  being  made  known, 
y  then  he  would  be  liable  either  individually  or  as  a  member 
\\  of  the  hrni  jointl}^  with  his  ])artner  at  the  plaintiffs'  election, 
ill  3.  In  the  latter  case,  the  election  nuis't  l»o  made  witliiu 
li     a  reasonable  time,  else  there  would  be  no  right  to  sue  tlic. 
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Judgment,  principals  :  Smethurst  v.  Mitchell,  1  E.  &  E.  622.  And 
Rose,  J.    when  once  made,  could  not  be  retracted:  Scarf  v.  Jardiney. 
7  App.  Cas.  345. 

In  that  case,  Lord  Blackburn  said,  at  p.  860  :  "  Now  on 
that  question  there  are  a  great  many  cases  ;  they  are  col- 
lected in  the  notes  to  i)timpor's  Ccise,  1  Sm.  L,  C,  8th  ed.,. 
pp.  47,  54,  and  they  are  uniform  in  this  respect,  that  where 
a  man  has  the  option  to  choose  one  or  other  of  two  incon- 
sistent things,  when  once  he  has  made  his  election  it  can- 
not be  retracted,  it  is  final  and  cannot  be  altered.  'Quod 
semel  placuit  in  electionibits  amplius  displicere  non  'potest'' 
That  is  Coke  upon  Littleton,  146,  a,  and  I  do  not  doubt 
there  are  many  older  authorities  to  the  same  effect ;  but 
that  rule  has  been  uniformly  acted  upon  from  that  time 
at*least  down  to  the  present.  When  once  there  has  been 
an  election  to  do  one  of  the  two  things  you  cannot  retract 
it,  and  do  the  other  thing ;  the  election  once  made  is  finally 
made." 

4.  Suino'  Devlin  alone,  after  knowledo^e  of  the  fact  of 
Graham  being  a  partner,  was  an  act  of  election  :  Scarf  y, 
Jardine,  supra. 

5.  The  fact  that  he  was  a  partner  with  Graham  at  the 
time,  did  not  make  him  less  an  agent  for  the  firm,  but 
merely  made  him  both  agent  and  principal,  that  is,  agent 
for  the  firm  in  which  he  was  a  principal :  Story  on  Part- 
nership, 7th  ed.,  p.  1  ;  Cox  v.  Hickman,  8  H.  L.  Cas, 
268,  312;  Lindley  on  Paitnership,  Bl.  (5th  Eng.)  ed.,  .sec. 
248-9. 

6.  If  Graham's  name  had  been  known  at  the  time  the- 
contract  had  been  made  by  Devlin;  and,  if  it  was  made  by 
him  as  agent  for  the  principal,  the  plaintiff  had  an  election 
then  to  treat  the  contract  as  made  on  behalf  of  Devlin  & 
Graham  :  Calder  v.  Bohell,  L.  R.  6  C.  P.  486,  at  p.  490, 
But  this  still  involves  the  doctrine  of  election. 

Further  reference  ma}^  be  had  to  Shirley's  L.  C.  Bl.  (3rd 
Eng.)  ed.,  sees  35, 36,  and  cases  collected  in  Brown  v.  Hovj- 
la%d,  9  O.  R.  48,  at  pp.  53,60,  61  ;  Ballantyne  v.  Watson^ 
30  0.  P.  429,  540.  Care  must  be  taken  in  reading  the  judg- 
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ment  of  Osier,  J.    1  do  not  understand  him  as  saying  that  -Judgment- 
one  must  sue  to  judgment  to  evidence  election,  but  merely    Rose,  J. 
that  if  suing  did  not  constitute  an  election,  suing  to  judg- 
ment would. 

In  my  opinion  the  motion  must  be  made  absolute  to  set 
.aside  the  judgment  against  the  defendant  Graham,  and  to 
dismiss  the  action  as  against  him. 

It  was  objected  that  Devlin  had  not  been  brought  before 
the  Court  on  this  motion.  It  was  answered  that  Graham 
sought  nothing  as  against  him.  It  is  possible  he  ought  to 
be  heard  on  the  question  of  costs  ;  or,  indeed,  he  may 
have  some  equity  to  urge,  which  should  be  protected  by 
the  order.  The  plaintiffs'  counsel  said  that  the  company 
would  seek  some  relief  on  the  question  of  costs  as  against 
Devlin. 

I  think  Devlin  ouofht  in  strictness  to  have  been  brouo^ht 
before  the  Court,  as  this  judgment  may,  in  some  way  affect 
him,  although  it  was  not  suggested  in  what  manner  it 
could.  Still,  if  he  desire  to  be  heard,  or  the  plaintiff 
desire  to  bring  him  before  the  Court,  the  entrj^  of  judg- 
ment on  this  order  may  be  stayed  until  the  next  sittings 
of  this  Court,  to  hear  any  application  that  may  be  made 
in  the  matter. 

If  not  then  spoken  to,  the  order  will  go  with  costs. 

.MacMahon,  J.,  concurred. 


[The  costs  were  subsequently  ^.sposed  of.  ] 
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[COMMON  PLEAS  DI\^IS10N.] 

HaRKINS  V.  DONEY. 

Defamation — Libel — Article  in  newspaper — Evidence  of  authorship — Refusal 
to  ansiver  as  to  authorship  claiming  privilege  against  criminal  proceed- 
ings —Eject  of. 

Action  of  libel.  The  libel  consisted  of  a  letter  published  in  a  Boston,  U. 
S.,  newspaper,  claimed  to  have  been  written  by  defendant.  The 
letter,  which  was  signed  by  a  person  of  the  same  name  as  the 
defendant,  stated  that  it  was  written  in  answer  to  an  anonymous 
letter,  dated  Sept.  15,  published  in  the  same  newspaper,  which  the 
writer  stated  he  had  seen  the  manuscript  of,  and  which  was  a  clumsy 
attempt  to  make  the  writer  believe  was  written  further  ofi' than  Ottawa, 
and  had  also  seen  the  manuscript  of  a  letter  written  by  an  Ottawa  shoe 
dealer  to  a  Boston  firm,  and  that  the  handwriting  of  both  were  the  same. 
The  anonymous  letter  referred  to  a  trip  made  by  defendant  to  New 
Brunswick  which  was  also  referred  to  in  the  letter  in  question.  The 
letter  in  question  also  spoke  of  the  writer  of  the  anonymous  letter  as  a 
person  who  had  come  to  Ottawa  and  opened  a  boot  and  shoe  business, 
and  stayed  at  the  same  hotel  as  the  writer  of  the  letter  in  question.  The 
letter  also  spoke  of  a  certain  machine  called  the  Crescent  Heel  Plate  ■ 
Machine  as  our  machine.  The  defendant  at  the  trial  refused  to  answer- 
whether  or  not  he  was  the  writer  of  the  letter  in  question,  claiming 
privilege  on  the  ground  that  it  might  criminate  him,  and  the  publishers,, 
for  the  examination  of  whom  a  commission  issued,  refused  to  be  exam- 
ined for  the  like  reason.  The  defendant  in  his  examination  stated  that 
both  he  and  the  plaintiff  were  boot  and  shoe  dealers  in  Ottawa;  that  he 
was  a  subscriber  and  correspondent  to  this  paper  :  that  he  had  been  on 
a  trip  to  New  Brunswick,  and  on  his  return  saw  the  anonymous  letter 
of  15th  September  in  this  newspaper,  as  also  the  manuscript  thereof, 
as  well  as  the  manuscript  of  a  letter  to  a  Boston  firm,  both  apparently 
in  the  same  handwriting.  The  plaintiffs  counsel  stated  that  in  addition 
to  the  above  he  intended  proving  that  when  plaintiff  came  to  Ottawa, 
he  stopped  at  the  same  hotel  as  defendant,  that  defendant  was  the  sole 
agent  for  the  Crescexit  Heel  Plate  Machine. 

Held,  that  this  was  sufficient  evidence  to  go  to  the  jury  of  defendant  being 

the  author  of  the  letter  in  question. 
Qumre,  whether  the  refusal  to  answer  the  direct  question  as  to  authorship, 
or  the  claim  of  privilege  against  criminal  proceedings,  afforded  any  evi- 
dence thereof,  by  way  of  admission  or  estoppel  or  otherwise. 

This  was  an  action  of  libel  tried  before  Street,  J.,  and  a< 
jury  at  Ottawa,  at  the  Fall  Assizes  of  1888. 
The  libel  was  as  follows  : 

"  To  the  Editor  of  the  Boot  and  Shoe  Recorder. 

"Ottawa,  Can.,  October  13th,  1887. 

"  If  I  were  to  consult  my  own  feelings,  I  would  not  reply  to  the  poor  ■ 
miserable  creature  who  penned  the  anonymous  concoction,  dated  Septem- 
ber 15th,  and  published  in  your  issue  of  the  5th  inst.    But  I  notice  he 
has  styled  himself  a  New  Brunswicker,  and  has  taken  the  unwarranted? 
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liberty  of  calling  my  friends  in  New  Brunswick  'fools."  Now,  sir,  the  Statement, 
question  is,  who  is  this  man  ?  I  think  I  know  him.  During  the  time 
that  I  have  been  known  to  the  shoe  industry  as  a  writer,  I  have  received 
a  large  number  of  complimentary  letters  by  mail,  which  have  encouraged 
me  to  go  on  and  work  whenever  I  have  a  spare  hour  ;  but  I  never  have 
received  one  letter  uncomplimentary  or  anonymous  until  the  15th  of  Sept. 
last.  This  was  a  most  insulting  one  and  evidently  the  work  of  a  low, 
miserable  specimen  of  the  human  race.  It  was  a  clumsy  attempt  to  make 
me  believe  it  was  the  work  of  some  one  farther  off  than  Ottawa.  But  it 
so  happened  that  I  was  then  in  possession  of  a  scribble  sent  to  a  prominent 
horse  in  Boston,  from  an  Ottawa  shoe  dealer,  which  was  a  blackmail  upon 
one  C.  Doney  ;  and  this  same  member  of  the  anonymous  tribe  asks  you. 
Mr.  Editor,  who  this  Mr.  Doney  is.  Well,  1  am  not  through  yet,  and 
bt:ore  I  get  through,  I  will  tell  him  who  he  is,  and  what  the  heme  market 
estimates  him  at.  Ihis  Boston  fiim  kindly  mailed  me  the  letters;  and  the 
writing  of  the  anonymous  one  received  by  me  and  the  Boston  letter,  was 
the  same.  Take  note  that  the  letter  published,  and  the  one  received  by 
me,  were  both  dated  September  15th.  Now  I  can  ccme  to  no  other 
conclusion  than  that  these  three  letters  were  written  by  one  and  the 
f-fme  man,  and  that  mr.n  is  a  recent  additien  to  the  stum  of  Ottawa 
thre  trade.  I  send  you  my  letter  ;  and  please  infoim  m.e  through 
'•  Eecorder,"  whether,  in  ycur  opinion,  the  same  hrnd  did  not  write  both 
of  th(m.  I  shall  go  ahead  on  the  presumption  that  one  man  did  it.  Now, 
who  is  this  fellow  ?  He  is  a  member  of  that  large  family  that  chews  and 
spits  tobacco  in  public  dining-rooms,  eats  with  a  knife,  and  locks  the 
veiy  image  of  "Gutter  Birth."  He  arrived  in  this  town  seme  time  ago 
without  a  dollar  of  capital,  and  is  now  making  desperate  efforts  to  make 
people  believe  that  his  partner  has  f5,0CO,  whereas  he  has  only  $'5C0.  His 
tixtures  are  not  yet  paid  for,  and  the  man  who  built  them  (a  customer  of 
mine)  cannot  get  the  money.  He  put  up  at  first  at  the  same  hotel  I  have 
lived  in  for  the  past  six  years,  and  was  put  out  in  ten  days  for  being 
'  objectionable  to  the  class  generally  residing  there.'  He  is  now  living 
in  a  boarding  hcufe  at  a  $16.C0  per  month  rate. — His  people's  rate 
slightly  elevated.  He  visited  Boston  sometime  ago  to  buy  goods,  but  I 
am  glad  to  find  that  the  Boston  houses  were  too  smart  to  ship  them.  He 
has  been  making  crazy  efforts  all  during  the  whole  of  the  past  summer  to 
make  the  people  here  believe  that  he  is  in  oppositicn  to  me  ;  but  finding 
that  I  have  treated  him  in  all  cases  with"  silent  contempt,  he  goes  mad, 
and  writes  to  Boston  firms,  Bostorr  papers,  and  myself  anonym.ously. 

In  conclusion,  Mr.  Editor,  I  shall  say  that,  in  Ottawa  10,000  of  such 
wretched  efforts  could  not  injure  me,  and  in  Ottawa  I  shall  take  no  note 
of  them  ;  but  to  my  friends  in  New  Brunswick — who,  although  I  was  a 
stranger  to  them,  received  me  most  kindly — I  think  I  owe  an  explanation. 
There  is  one  more  trouble  that  this  young  member  of  the  "  Gutter  Tribe" 
has.  he  cannot  get  a  Crescent  Heel  Plate  Machine.  Oh,  no,  sir,  and  he 
never  will,  for  our  machines  will  take  first  class  men,  and  no  other  will 
we  have.  Then,  to  my  friends  in  New  Brunswick,  allow  nie  to  say  tluit 
no  New  Brunswicker,  in  my  opinion,  wrote  that  letter.     Would  any 
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Statement.  New  Brunswicker  say,  '  Who  is  this  Mr,  Doney  now  perambulating 
among  the  Bluenoses  ? '  I  think  not.  People  do  not  often  call  themselves 
names.  The  respect  which  I  have  and  1  owe  to  my  friends  in  New  Brans- 
wick,  compels  me  to  ask  you  to  publish  the  letters  enclosed  to  you.  These 
are  a  few  of  the  encouragements  I  have  received  from  all  parts  of  the  C3n- 
tinent,  one  or  more  of  the  names  having  earned  fame  from  within  our 
honored  industry  ;  and  these  unsolicited  compliments  I  prize  most  dearly. 
I  hope  these  gentlemen  will  pardon  me  for  allowing  letters  to  be  published 
that  were  only  intended  for  private  perusal  ;  but  I  owe  some  defence  to 
the  gentlemen  who  made  my  visit  to  the  Maritime  Provinces  so  pleasant, 
and  I  trust  that  this  cause  will  entitle  me  to  their  forgiveness." 

"Charles  Doney." 

The  "  Recorder"  was  published  in  Boston,  U.  S. 

The  defendant  was  examined  at  the  trial,  and  refused  to 
answer  any  question  as  to  whether  he  was  the  writer,  or 
whether  he  caused  the  publication — pleading  privilege  on 
the  ground  that  his  answers  might  subject  him  to  a  crimi- 
nal prosecution.  The  publisher  of  the  paper,  to  examine 
whom  a  commission  had  issued,  refused  to  be  examined 
for  a  similar  reason. 

It  appeared  from  the  examination  of  the  defendant,  that 
he  and  the  plaintiff  were  boot  and  shoe  dealers  in  Ottawa  : 
that  the  defendant  was  a  subscriber  to  and  correspondent 
of  the  "  Recorder  :"  that  he,  the  defendant,  had  been  on  a 
business  trip  to  the  Maritime  Provinces.  After  his  return 
he  saw  in  the  "  Recorder"  a  letter  signed  "  D.  C.  E.,"  which 
letter  was  as  follows  : 

"  New  Brunswick,  Sept.  15th,  1887- 

* '  Editor  '  Recorder. ' 

'•Will  you  please  inform  your  many  readers  in  the  Maritime  Pro- 
vinces, who  this  Mr.  Doney  is  who  is  now  perambulating  among  the  Blue- 
noses,  and  who  delivers  himself  of  so  much  nauseating  stuff  regarding  a 
certain  H.  P.,  and  the  great  people  who  purchase  them  ?  '  Some  men  are 
born  great,  others  have  greatness  thrust  upon  them,'  was  once  considered 
a  wise  saying  ;  but  according  to  Doney,  no  man  can  be  great,  or  clever,  or 
good  who  do  not  control  his  C.  H.  P.  Fools  can  be  caught  with  flattery 
better  than  anything  else,  and  a  promise  of  a  "  puff"  in  the  "  Recorder," 
has  caught  several  leading  (?)  dealers.  Doney  plays  it  well,  and  we  have 
no  great  objection  to  his  doing  so,  but  we  do  object,  as  readers  of  the 
^'Recorder,"  to  perusing  such  voluminous  bombast.  Mr.  Doney,  we  are 
eal  tired.    Please  give  us  a  rest.    (Please  publish. ) 

"Yours,  "D.  0.  E." 
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He  further  stated,  that  after  seeing  this,  or  possibly  be-  Statemeut. 
fore  its  publication,  the  manuscript  letter,  purporting  "to 
be  the  manuscript  of  the  letter  which  is  published  refer- 
ring to  my  trip  to  the  Maritime  Provinces,"  was  received 
by  him  from  the  office  of  the  Recorder that  it  was  sent 
to  the  "Recorder"  from  Canada.  The  manuscript  was 
produced,  and  was  in  terms  identical  with  the  letter  pub- 
lished and  above  referred  to. 

He  further  stated  that  he  had  received  from  the  sa  ne 
paper,  the  "  Recorder,"  a  postal  card  in  apparently  the 
same  handwriting  as  the  letter  sent  to  them  from  Ottawa, 
and  which  was  as  follows  : 

Ottawa,  Can. ,  April  23. 
"President  Crooks  would  like  to  know  from  C,  Doney,  the  Keely 
Motor  of  the  "Recorder,"  why  it  is  the  respective  Mercantile  Agencies 
do  not  rate  him  according  to  his  wind.    Are  his  financial  bellows  inferior 
to  his  physical  ?"  ' 

He  was  going  on  to  offer  his  opinion  that  the  letter  and 
postal  card  were  in  the  plaintiff's  handwriting, when  he  was 
stopped  on  objection  taken  by  the  plaintiff's  solicitor,  as  to 
his  means  of  knowledge.  In  answer  to  the  question  as  to 
how  he  knew  it  was  sent  from  Canada,  he  said  I  have  no 
more  knowledge  than  this,  that  the  paper  was  headed  '  New 
Brunswick,'  and  the  envelope  was  stamped  'Ottawa.'" 

Amid  objections,  the  defendant  was  pressed  by  his 
-counsel  as  to  his  knowledge  of  the  plaintiff's  handwriting, 
.and  was  asked  the  following  questions  :  "  Q.  That  letter  in 
your  custody,  was  it  a  letter  to  you — the  letter  that  3^ou 
saw  ?  A.  The  letter  that  I  saw  was  sent  to  me,  at  least  it 
was  not  sent  to  me  from  T.  P.  Haskin  &  Company.  Q.  And 
what  became  of  it  ?  Where  is  it  now  ?  A.  It  is  not  in  Can- 
ada; it  may  not  be  in  existence.  Q.  How  long  ago  was  that  ? 
A.  That  woul  I  be  about  twelve  months  ago.  Q.  And  how 
long  is  it  since  it  has  been  in  Canada  ?  A.  I  don't  think  it 
had  been  in  Canada  for  the  last — well,  I  don't  tliink  it 
was  in  Canada  one  day  when  it  came  to  me.  Q.  It  was  ve- 
-turned  at  once  ?    A.  Yes." 
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Statement.       On  cross-examinatioii  he  stated  that  the  letter  above  T 

7-eferred  to  was  sent  to  him  from  Whitmore  Bros.,  a  prom-  ;  ttin 

iiient  firm  in  Boston.                                                         ,  {lij 

The  defendant  then  produced  a  letter  and  postal  card,.  {U 

which  were  sent  to  the  "  Recorder,"  from  Ottawa,  and  to  \\\ 

which  the  writer  of  the  alleged  libel  referred  and  an-  jisii 

swered  in  such  document.  ^vrii 

He  also  admitted  having  received  from  a  prominent  S 

firm  in  Boston,  a  letter  signed  by  Larkin  &  Co.,  and  which,  M 

he  I'eturned  at  once  to  the  firm  in  Boston.  ainl 

His  counsel  offered  to  prove  that  the  letter  he  received.  |iei 

from  Whitmore  Bros.,  and  the  letter  produced,  dated  the  1 

lot] I  of  September,  were  in  one  and  the  same  handwriting.  (10 

The  learned  Judge  entered  judgment  for  the  defendant,  w 
and  dismissed  the  action,  with  costs,  on  the  ground  that, 

publication  of  the  libel  had  not  been  proved.  mi 

ma 

In  Michaelmas  Sittings,  1888,  a  motion  was  made  on  be- 
half  of  the  plaintiff  to  set  aside  the  judgment  entered  for  the- 
defendant,  and  for-  a  new  trial. 

In  the  same  Sittings,  McVeitty  (of  Ottawa)  supported  ^' 

the  motion,  and  referred  to  Dominion  Telegraj)li  Co.  v.  ^" 
■      Silver,  10  S.  C.  R.  238-255;  Johnson  v.  Hudson,  7  A.  &  E. 
233;^ ;  Fryer  v.  Gathercole,  3  Ex.  262 ;  Scott  v.  Crerar,  14 

A.  R.  152;  11  0.  R.  541,  550.  ^' 

Aijlesworth,  contra,  referred  to  Lar)%u  v.  Munster,  10 
Q.  II.  D.  110  ;  Taylor  on  Evidence,  8th  ed.,  sees.  1454, 1467  ; 

Mi/Irtte  V.  Little,  10  P.  R.  265  ;  Power  v.  Ellis,  6  S.  C.  R.  1.  ' 


December  22,  1888.    Rose  J.  :— 

In  the  article  complained  of,  it  will  be  observed  that  the 
writer  states  that  he  had  a  letter,  received  from  a  Boston 
firm,  which  was  in  the  same  handwriting  as  the  anony- 
mous letter;  and  that  the  letter  published  and  the  anony- 
mous letter  received  by  the  writer,  were  both  dated  the 
same  day,  viz.,  the  15th  of  September;  and  the  writer 
believed  tliat  both  were  written  by  the  same  man. 
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Tlie  original  manuscript  of  the  letter  of  15th  of  Sep-  Judgment, 
tember,  published  in  the  "  Recorder,"  is  produced  at  the  rose,  J., 
trial  ;  and  the  defendant  offers  to  prove,  and  hence  admits 
that  it  was  in  the  same  handwriting  as  the  letter  received 
by  him  from  the  Boston  firm,  and  therefore  in  the  same 
handwriting  as  the  anonymous  letter  received  by  the 
writer  of  the  alleged  libel. 

Surely  here  are  facts  which  could  not  be  properly  with- 
held from  the  jury  as  tending  to  shew  that  the  defendant 
and  the  writer  of  the  alleged  libel  were  one  and  the  same 
person. 

The  writer  of  the  libel  said,  "  I  have  received  a  letter 
from  a  prominent  Boston  firm,  which  is  in  the  same  hand- 
writing as  an  anonymous  letter  received  by  me." 

The  defendant  says,  "  I  received  a  letter  from  a  promi- 
nent Boston  firm,  which  was  in  the  same  handwriting  as  a 
manuscript  letter  which  I  now  produce,  and  which  was 
sent  to  me  by  the  "  Recorder." 

From  these  and  other  facts  detailed,  it  is  a  probable  in- 
ference that  the  letter  sent  by  the  Boston  firm  to  the 
writer  of  the  libel,  and  that  sent  to  the  defenda.it,  are  one 
and  the  same  letter. 

The  defendant  ofiers  to  prove,  and  therefore  admits,  that 
the  manuscript  letter  and  the  letter  received  from  Boston^ 
were  in  the  plaintiff's  handwriting;  therefore  there  is 
evidence  as  against  the  defendant  that  the  anonymous  letter 
and  the  manuscript  letter  were  in  the  plaintifi's  hand- 
writing. 

It  was  objected  that  the  manuscript  of  the  article  was 
not  produced,  nor  foundation  laid  for  secondary  evidence  ; 
but,  in  my  opinion,  that  was  not  necessary.  If  the  defen- 
dant, upon  being  shewn  the  article  as  it  appeared  in  the 
'  Recorder,"  had  admitted  he  was  the  author  of  it,  and  had 
sent  it  for  publication,  .such  evidence  would  have  been 
sufficient ;  and  it  seems  to  me  he  has  admitted  such  facts 
as  are  inconsistent  with  any  other  theory  than  and  will 
warrant  the  conclusion  that  he  wns  the  author  of  the 
letter,  and  sent  the  same  for  publication  to  the  "  Recorder." 
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Judgment.  See  Blackstone  ed.  of  Taylor  on  Evidence,  8th  ed.,  sees.  410, 
R^^.     1463  ;  Regina  v.  Beere,  12  Mod.  219,  221,  1  Ld.  Raym.  414. 

Add  these  facts  to  those  already  appearing  as  above; 

stated,  and  I  think  the  case  should  have  been  submitted 

to  the  j  ury. 

The  following  is  what  counsel  stated  he  had  to  offer  in  i 
addition  to  what  already  appeared  in  evidence,  and  the 
rulinof  of  the  learned  Judo^e  thereon  : 

"  Mr.  McVeitty. — I  can  just  state  all  the  evidence  I  have  to  give  on 
that  point.  I  intend  to  show  by  the^plaintiff  that  he  is  in  business  here  : 
that  at  the  time  of  the  writing  of  the  alleged  libel,  he  had  only  been  a 
short  time  in  business  :  that  when  he  first  came  here  he  went  to  board  at 
the  Windsor  Hotel,  the  same  hotel  that  the  defendants  boarded  at  :  that 
the  defendant  was  boarding  there  at  the  time  ;  there  was  a  controversy 
between  this  plaintiff  and  a  prominent  firm  in  Boston,  alluded  to  in  the 
alleged  libel,  with  respect  to  a  certain  article  of  merchandize.  I  am  going 
to  show  that  Mr.  Doney,  the  defendant,  is  the  sole  agent  and  vendor  of  a 
contrivance  called  the  Crescent  Heel  Plate,  alluded  to  in  the  alleged  libel; 
and  I  am  going  to  show  by  another  witness,  who  was  at  one  time  connec- 
ted with  the  "  Boot  and  Shoe  Recorder,"  and  who  has  solicited  subscrip- 
tions for  them,  and  is  well  acquainted  with  the  paper,  that  he  read  this 
in  the  issue  of  the  "  Recorder,"  in  the  office  of  the  paper  in  Boston — not 
the  original,  but  that  he  read  it  in  the  newspaper  :  that  the  defendant  is 
a  contributor  to  the  paper  :  that  he  is  the  only  person  of  that  name  in  the 
city  ;  and  that  he  has  contributed  before  and  since. 

The  Cocjrt. — None  of  these  circumstances,  nor  the  whole  of  them  com- 
bined, would,  in  my  judgment,  amount  to  any  proof  of  publication  by  the 
defendant  of  this  libel ;  because  the  libel  is  charged  as  having  been  a 
written  document  without  either  producing  it  or  accounting  for  it  in  some 
way.  That  you  have  been  unable  to  do,  and  being  unable  to  do  that, 
you  cannot  prove  the  publication  of  the  libel  by  the  defendant. 

Mr,  McVeitty.  — I  wish  to  cite  in  support  of  my  position,  the  cases  of 
Johnston  v.  Hudson,  7  A.  &  E.  233ri ;  Fryer  v.  Gathercole,  4  Ex.  262; 
Scott  v.  Crerar,  14  0.  R.  152 ;  Dominion  Telegraph  Co.  v.  Silver,  10 
S.  C.  R.  238,  andOdger's  Libel  and  Slander,  8th  ed.,  562. 

The  Court. — I  have  already  stated  my  view  of  the  evidence  that  has 
been  offered,  and  you  propose  to  offer,  and  I  see  no  reason  for  altering 
the  view  I  took." 

It  becomes  unnecessary  to  consider  whether,  apart  from 
the  evidence  as  to  the  letter,  the  circumstantial  evidence 
was  sufficient.  I  am  not  satisfied  that  it  was  not,  but  have 
not  formed  any  decided  opinion. 

We  are  also  in  the  above  view  relieved  from  considering 
the  very  interesting  question  as  to  whether  the  refusal  to 
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answer  the  direct  questions  as  to  authorship,  afforded  any  Judgment, 
evidence  by  way  of  admission  or  estoppel  or  otherwise,  kose,  J. 
that  would  justify  the  jury  in  saying  :  "  If  you  are  not  the 
author — if  you  had  nothing  to  do  with  the  publication — 
you  cannot  in  anywise  be  put  in  peril  of  criminal  pro- 
ceedings by  any  answer  you  may  give ;  and  therefore  we 
will  judge  you  by  your  refusal  and  your  reason  therefor." 
Such  a  ruling  would  probably  fully  protect  a  witness  from 
the  peril  of  criminal  proceedings  founded  upon  an  answer, 
and  at  the  same  time  leave  him  open  to  the  fair  and  reason- 
able conclusion  to  be  drawn  from  his  conduct. 

I  would  suggest  that  the  "  Evidence  Act  "  be  amended,  so 
as  to  compel  witnesses  to  disclose  the  truth,  and  protect 
them  from  any  criminal  proceedings  which  might  other- 
wise be  founded  upon  their  admissions. 

Those  interested  in  pursuing  the  discussion  which  has  been 
continued  through  many  years,  may  refer  to  Taylor  on 
Evidence,  Blackstone,  8th  Eng.  ed.,  vol.  ii.,  sec.  1455  ;  2 
Phillips  on  Evidence,  10th  ed.,  p.  501,  citing  Hose  v. 
Blakemore  1  R.  &  M.  384  ;  Eex  v.  Watson,  2  Stark.  153, 
157. 

There  should  be  a  new  trial ;  costs  in  the  cause  to  the 
plaintiff  in  any  event,  both  of  the  former  trial  and  of  this- 
motion. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 


Motion  allowed. 
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[COMMON  PLEAS  DIVISION.] 

Sherwood  v.  Cline, 

County  Courts — Claim  within  jurisdiction  of— Prohibition. 

Where,  in  an  action  in  the  County  Court,  judgment  h  given  for  a  sum 
in  itself  within  the  jurisdiction  of  the  Court,  but  v^hich  is  the  balance 
of  a  sum  beyond  the  jurisdiction,  and  which  was  arrived  at  not  by  any 
settlement  or  statement  of  account  between  the  parties,  but  as  the 
ascertainment  of  a  disputed  account. 

Held,  this  was  the  allowance  of  a  claim  beyond  the  jurisdiction  of  the 
Court,  and  a  writ  of  prohibition  was  granted. 

Statement. 

This  was  a  motion  by  way  of  appeal  to  the  Divisional 
Court  from  an  order  of  Gait,  C.  J.,  refusing  a  motion  for  a 
writ  of  prohibition. 

During  Michaelmas  Sittings,  18S8,the  motion  was  argued. 

Aylesworth,  in  support  of  the  motion. 
Strathy,  contra. 

December  22,  1888.    Rose,  J.  :— 

The  action  was  brought  in  the  County  Court  of  the 
county  of  Simcoe  to  recover  from  the  defendant  ^280^ 
being  the  amount  of  two  notes  received  by  him  from 
one  John  Sullivan,  for  a  piano  sold  by  the  defendant 
on  account  of  the  plaintiff. 

The  agreement  between  the  plaintiff  and  the  defendant 
was  alleged  to  have  been  that,  if  he  sold  the  piano  for 
notes,  the  notes  w^ere  to  be  made  pa3^able  to  the  plaintiff, 
and  the  plaintiff  was  to  pay  the  defendant  his  commission 
on  the  sale,  amounting  to  $20.25. 

Demand  and  refusal  were  alleged. 

The  defendant  set  up  a  sale  to  him  of  the  piano;  but  the 
jury  found  against  this  contention;  and  the  jury  further 
found  a  demand  of  the  notes  before  action. 

The  plaintiff  further  admitted  a  balance  due  by  the 
plaintiff  to  the  defendant  for  commission  on  various  sales 
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-of  musical  instruments,  after  deducting  $175  cash  paid  to  Jiulgmeut. 

the  defendant,  and  goods  to  the  value  of  $25  received  by  ijose,  J. 

him  on  the  plaintiff's  credit  $16  65 

And  other  items  amounting  to   .  17  00 

$33  65 

As  I  understand  this,  it  means  that  the  defendant  was 
-entitled  to  credits  amounting  to  $233.65,  less  $200  paid  to 
him  in  cash  and  goods. 

The  plaintiff  then  claimed  "from  the  defendant  payment 
of  the  amount  due  the  plaintiff  in  respect  of  the  said 
piano,  after  giving  the  defendant  credit  for  his  commission 
■on  the^same,  and  the  other  credits  before  mentioned." 

The  plaintiff's  claim  thus  appeared  to  be — 
Cr.  Dr. 
$280  00  $20  25       =        $259  75 

And      200  00    •  233  65      do.  bal.      33  65 


:Totals.$480  00    less    $253  90       =        $226  16 

The  defendant  denied  the  allegations  contained  in  tlie 
plaintiff's  statement  of  claim;  and  claimed  by  way  of  coun- 
ter-claim or  set-off  $264.08,  being  a  balance  of  $648  33 
Less  credits   384  25 


$264  08 

At  the  trial  the  jurisdiction  of  the  Court  was  disputed, 
and  the  plaintiff  was  allowed  to  amend  his  claim  so  as  to 
make  it  read,  "  the  plaintiff  claims  $200." 

The  jury  made  special  findings,  the  material  ones  of 
which,  so  far  as  this  motion  is  concerned,  have  been  refer- 
red to. 

When  the  case  came  on  for  trial  on  the  16th  Deceml)er, 
1887,  and  upon  the  question  of  jurisdiction  being  raised 
before  tlie  amendment  had  been  asked  for,  the  learned 
Judge,  William  Boys,  Esq.,  after  consideration,  stated  tliat 
;  his  decision  must  be  against  the  jurisdiction — whereupon, 
as  I  find  it  noted.  Mi-.  Strathy  applied  to  be  allowed  to 
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Judgment,  amend  his  statement  of  claim  as  above  set  out.  The 
liosE,  J.  learned  Judge  in  allowing  the  amendment,  stated  that  if 
the  evidence  shewed  that  the  claim  was  really  over  $200, 
and  only  reduced  by  a  set-ofF,  he  would  then  be  obliged  to- 
hold  that  there  was  no  jurisdiction — or  at  all  events  that- 
the  set-ofF  must  be  deducted  from  the  $200  as  claimed. 

He  further  held  that  the  claim  as  set  out  in  the  state- 
ment of  claim,  was  the  one  to  be  tried,  and  that  the- 
particulars  on  the  writ  could  not  be  considered.  Further, 
that  by  the  statement  of  claim,  the  cause  of  action  was- 
not  settled  between  the  parties  ;  that  there  never  was  a 
time  when  the  parties  were  agreed  upon  what  was  due  by 
one  to  the  other.  After  some  further  observations,  the 
leained  Judge  noted,  "  under  this  ruling  the  case  goes  on^ 
subject  to  the  objections  raised  and  to  my  allowing  the 
amendment." 

Evidence  was  then  taken  when  certain  questions  w^ere 
left  to  the  jury,  subject  to  the  objections  raised  on  behalf 
of  the  defendant. 

Upon  the  findings,  it  was  "  referred  to  Mr.  Stephenson 
the  clerk  of  the  Court,  to  take  the  account,  and  judgment 
was  reserved  until  after  his  report." 

On  the  8rd  of  February,  1888,  the  referee  made  his 
report  as  follows  : 

1.  "  That  the  defendant  sold  as  agent  for  the  plaintiff,  a, 
number  of  pianos  and  organs,  and  that  the  defendant  on  ' 
the  sales,  directly  or  indirectly,  effected  by  him,  was  to  be 
paid,  as  a  commission,  half  of  the  actual  profit  receivable  ' 
by  or  accruing  to  the  plaintiff  on  the  sales  made. 

2.  I  find  that,  in  calculating  such  profit,  the  wholesale 
price  of  the  instt'uments  sold,  with  freight  and  costs  of 
stool,  book,  and  cover,  (if  any),  were  together  to  form  the 
cost  price  of  the  instrument ;  and  that  when  the  instrument 
was  sold  on  credit  terms,  the  plaintiff"  in  calculating  the 
retail  price  for  the  purpose  of  ascertaining  the  profit,  was 
to  be  allowed  to  deduct  from  such  retail  price,  or  to  add 
to  such  cost  price,"  10  per  cent,  per  annum  on  unpaid 
moneys. 
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"  3.  That  the  defendant  was  to  share  in  the  loss  on  the  Judgment, 
sale  of  any  instrument  only  to  the  extent  of  his  commis-    Rose,  J 
sion." 

4.  He  then  found  that  the  defendant's  profit  on  eleven 
sales,  was  $227.23  :  that  he,  the  defendant,  had  received 
$183.50  in  cash  from  customers  on  account  of  his  profits, 
and  $22.50  in  goods  from  one  Archer  on  the  purchase 
price  of  one  of  the  said  eleven  sales  ;  and  he  then  found 
that  the  balance  to  the  credit  of  the  defendant  on  account 
of  commission,  was  $21.23. 

5.  He  further  found  that  the  two  sums  of  $183.50  and 
$22.50  were  retained  by  the  defendant  on  account  of  com- 
mission ;  and  that  the  plaintifi",  when  such  fact  came  to  his 
knowledge  sometime  before  the  bringing  of  this  suit,  did 
not  object  thereto. 

6.  He  found  the  defendant  entitled  to  charge  against 
the  plaintiff  $13.41  for  freight,  cartage,  &c. 

"7.  I  find  that  the  defendant  sold  a  piano  to  one  John 
Sullivan  for  the  sum  of  $280,  payable  according  to  notes 
taken  therefor  to  the  defendant,  and  which  he  has  parted 
with  to  a  third  party  for  value — $60  in  six  months  ;  $220 
in  eighteen  months ;  and  that  the  cost  price  of  said  piano 
including  the  10  per  cent  discount  on  said  notes  for  the 
time  they  had  to  run,  is  $240.60. 

"  8.  T  have  allowed  the  plaintiff  the  sum  of  $200  as  the 
amount  that  he  is  entitled  to  claim  a<:]fainst  the  defendant 
in  respect  of  said  piano  sold  to  Sullivan,  over  and  above 
any  commission  (if  any)  to  which  the  defendant  is  entitled 
on  the  sale  of  the  same." 

I  confess  I  am  quite  unable  to  understand  how  the 
Hum  of  $200  was  arrived  at,  unless  that  the  plaintiff's 
counsel  consented  to  such  a  finding  with  a  desire  to  keep 
the  sum  he  would  recover  within  the  amount  of  his  amended 
claim. 

"  9.  T  find  as  the  result  of  the  foregoing  findings  that 
the  defendant  is  indebted  to  the  plaintiff*  in  respect  of 
the  matters  of  account  in  the  pleadings  mentioned  and 
referred  to  me,  in  the  sum  of  $165.36." 
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Judgment.  As  I  Understand  it,  the  referee  found  for  the  plaintiff  on 
EosE,  J.  his  claim  the  sum  of  $200  in  respect  to  the  Sullivan 
piano  ;  and  for  the  defendant  on  his  set-off  or  counter- 
claim, $227.23  for  profits,  less  $185.50  and  $22.50,  i.  e., 
$206,  leaving  a  balance  of  $21.23,  to  Avhich  he  added 
$13.41  =  $34.64.  This  sum  he  deducted  from  the  $200, 
leaving  the  balance  of  $165.36. 

He  found  specially  that  the  sum  of  $183  was  composed 
of  $100  from  one  Cooper  ;  $75  from  one  Brown,  and  $8.50 
from  one  Brundage  on  account  of  sales  made  by  him  as 
ao-ent  for  the  plaintiff ;  being  three  of  the  eleven  above 
referred  to. 

On  this  report,  the  learned  Judge  gave  judgment  for  the 
plaintiff  for  $165.36  ;  and  this  is  an  appeal  from  the  judg- 
ment of  the  learned  Chief  Justice  of  this  Division,  refus- 
ing a  motion  for  a  writ  of  prohibition. 

It  is  clear,  that  on  the  plaintiff's  statement  prior  to 
the  amendment,  in  order  to  investigate  and  arrive  at  the 
true  balance  of  account  and  amount  of  claim,  it  would 
have  been  necessary  to  consider  and  determine  the  right 
of  the  plaintiff  to  recover  the  proceeds  of  the  notes  ob- 
tained upon  the  sale  of  the  piano  to  Sullivan,  to  wit :  the 
the  sum  of  $280,  less  the  defendant's  commission  or  share 
of  the  profits,  viz.,  $20.25,  the  balance  being  $259.75. 

Also  to  investigate  the  account  of  commissions  due  to 
the  defendant,  viz.,  $216.65,  and  other  items  amounting  to 
$17,  in  all,  $233.65  ;  and  the  various  sums  received  by  the 
defendant  of  moneys  belonging  to  the  plaintiff,  named  by 
the  plaintiff  at  $175 ;  and  an  item  of  goods  charged 
against  the  defendant  of  $25.60.  The  account  thus  made 
up  would  be  for  an  unliquidated  sum  of  $480.60,  with 
credits  to  the  amount  of  $233.90 — balance  $226.10,  as 
above  set  out. 

As  amended  the  claim  was  reduced  to  a  balance  of  $200 
instead  of  $226.10,  this  is  by  the  plaintiff  giving  credits 

As  to  his  right  to  thus  give  jurisdiction  we  will  consider 
later. 

The  first  question  is,  could  the  amendment  properly  have 
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been  made,  if  its  effect  would  have  been  to  bring  within  the  Judgment, 
jurisdiction  a  claim  which  the  record  shewed  was  without    j>ose  j 
or  beyond  the  j urisdiction  ?   And,  second,  Did  the  amend- 
ment, if  properly  made,  bring  the  case  within  the  jurisdic- 
tion ? 

Many  cases  have  been  cited  upon  the  question  of  allow^- 
ing  such  an  amendment.  Jordan  v.  Marr,  4  U.  C.  R.  53, 
is  one  of  those  which  are  opposed  to  the  nature  of  such 
power  to  amend.  At  p.  59,  Robinson,  C.  J.,  said :  "  But 
the  objection  here  is  not  that  the  plaintiff  has  failed  to 
shew  in  his  declaration  all  that  is  necessary  to  sustain  the 
jurisdiction ;  but  the  argument  is,  that  it  does  appear  upon 
the  face  of  his  declaration  that  he  is  suing  for  a  demand 
beyond  the  jurisdiction  of  the  Court.  If  that  does  certainly 
appear,  it  must  follow  no  doubt  that  the  whole  case  is 
-coram  non  judice ;  that  is  a  consequence  which  must  be 
admitted  to  follow  as  well  now  as  at  an  earlier  period  of 
-our  law  ;  for  where  the  legislature  has  clearly  marked  out 
the  line  within  which  anew  jurisdiction  is  to  act,  it  cannot 
be  otherwise  but  that  its  proceedings,  whenever  it  goes 
beyond  that  line,  must  be  looked  upon  as  wholly  unauthor- 
ized and  void."  He  refers  to  Dempster  v.  Purnell.  1  DowL 
N.  S.  168,  as  clear  upon  that  point.   See  also  pp.  61  and  67. 

So,  also,  the  other  members  of  the  Court.  Macaulay,  J., 
thought  the  declaration  bad  as  on  its  face  exceeding  the 
jurisdiction  of  the  Court,  in  this  differing  from  Robinson, 
0.  J.,  and  Jones,  J. 

The  latter  Judge  said,  at  p.  79  :  "  If  it  appeared  clearl}^ 
upon  the  face  of  the  declaration  that  the  claim  was  beyond 
the  jurisdiction  of  the  (]ourt,  we  must  arrest  the  judg- 
ment." 

In  Re  Hopper  v.  Warburton,  32  L.  J.  N.  S.  Q.  B.  104, 
Mellor,  J.,  at  p.  105,  said  :  "  The  foundation  of  the  jurisdic- 
tion is  that  upon  which  the  defendant  is  called  upon  to 
appear,  and  on  which  in  this  case  he  did  appear.  If  the 
particulars  shew  a  case  which  is  not  originally  within  the 
jurisdiction  of  the  County  Court  Judge,  no  amendment 
by  him  can  bring  it  within  liis  jurisdiction." 
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Judgment.      That  case  is  referred  to  in  Shrott  on  Informations,  Man-   | } 
HosE^  J,    damns,  and  Prohibition,  Bl.  ed.,  489,  and  as  is  also  Re  Hill^  \ 
10  Ex.  726,  to  which  reference  may  be  had.  \ 

In  Thomas  v.  Hilmer,  4  U.  C.  K  527,  the  verdict  was- 
in  excess  of  the  jurisdiction,  and  an  entry  of  remittitur  j 
damna,  was  permitted  on  the  following  ground,  viz  :  "  As  i 
the  plaintiff  laid  his  action,  it  was  clearly  within  the  juris-  ^ 
diction  of  the  Court :"  p.  525. 

In  Davidson  v.  [Belleville  and  North  Hastings  R.  \ 
Co.,  5  A.  E.  315,  where  an  amendment  of  particulars  j 
was  allowed,  it  was  held  that  they  were  no  part  of  the   |  | 
record  ;  and  per  Patterson,  J.  A.,  at  p.  320  :  "  The  record 
shewed  no  excess  of  jurisdiction." 

In  Clegg  v.  Baretta,  75  L.  T.  N.  S.  775,  an  action  for 
delivery  of  a  deposit  note  for  £65  detained  by  the  defen- 
dant, it  was  held  that  its  value  being  merely  the  amount 
represented  by  the  cost  and  trouble  the  plaintiff  would  be 
put  to  in  proving  his  title  to  the  money  in  the  event  of 
the  note  being  withheld,  the  Court  had  jurisdiction. 

The  Court,  Day  and  Wills,  JJ.,  distinguished  it  from  an 
action  to  recover  a  note  worth  £65  to  the  plaintiff,  when,. , 
as  said  by  Wills,  J. :  "  No  act  of  his,"  the  plaintiff,  "  could 
have  reduced  the  damages,  and  thus  made  it  of  a  value 
within  the  jurisdiction  of  the  County  Court." 

Mr.  Strathy  cited  as  an  authority  in  his  favor 
Greenizen  v.  Burns,  13  A.  R.  481.  That  was  a  County 
Court  appeal.  There  the  claim  was  for  $4C0  and  interest. 
The  words,  "  with  interest,"  were  allowed  to  be  struck  out 
at  the  trial.  Patterson,  J.  A.,  delivered  the  judgment  of  the 
Court ;  and,  at  p.  484,  he  said :  "  Interest  beyond  the  $400 
would  have  been  recoverable  only  as  damages,  and  could 
not  hi^ve  been  given  in  the  County  Court.  The  amend- 
ment was  probably  advisable  in  order  to  avoid  the  appear- 
ance of  a  claim  in  excess  of  the  jurisdiction  of  the  Court, 
and  for  that  purpose  may  be  said  to  have  been  necessary ;. 
but  it  was  a  little  more  than  a  formality.  The  claim 
for  damages  beyond  the  jurisdiction  is  certainly  not  more 
serious  than  an  actual  assessment  of  such  damages  would 
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liave  been,  and  that  was  held  to  be  curable  in  times  long  Judgment, 
before  our  present  more  liberal  system  was  inaugurated  :  rose,  J. 
Thomas  v.  Eilmer,  4  U,  0.  R.  527." 

I  have  referred  to  Thoraas  v.  Eilmer  ;  and,  with  great 
respect,  it  seems  to  me  that  case  shews  that  a  claim  on  the 
record  beyond  the  jurisdiction,  is  more  serious  than  an 
assessment  for  the  same  amount. 

To  quote  the  words  of  Robinson,  C.  J.,  at  p.  528 :  As 
the  plaintiff  laid  his  action,  it  was  clearly  within  the 
jurisdiction  of  the  Court.  *  *  All  that  can  be  said  is, 
that  in  an  intermediate  stage  of  the  proceedings  some- 
thing was  done  which  it  was  illegal  to  do." 

The  cases  of  Joyce  v.  Eart,  1  8.  C.  R.  321,  and  Levi  v. 
Reed,  6  S.  C.  R.  482,  may  be  referred  to  as  to  the  claim 
on  the  record  governing  the  jurisdiction. 

Were  it  necessary  to  determine  whether  the  learned 
Judge  had  the  power  to  make  the  amendment,  it  would 
be  necessary  to  carefully  consider  the  following  cases  ; 
Fhtzsimons  v.  Mclntyre,  5  P.  R.  119,  and  cases  there  cited. 
Re  Eigginbotham  v.  Moore,  21  U.  C.  R.  326  ;  Re  Mc- 
Kenzie  and  Ryan,  6  P.  R.  323  ;  Re  Stogdal  and  Wilson, 
8  P.  R.  5  ;  Vogt  v.  Boyle,  8  P.  R.  249  ;  Davidson  v.  Belle- 
mile  and  North  Eastings  R.  W.  Co.,  5  A.  R.  315,  317  ; 
Meeh  v.  Scohell,  4  0.  R.  553 ;  Re  Walsh  v.  Elliott,  11  P.  R. 
-"520;  White  v.  Gilchrist,  12  P.  U.  57 S,  sind  Little  v.  Gom- 
stock,  Bound  App.  Cas.,  November  and  December,  1887, 
Judge's  Library,  unreported. 

It  is  a  little  difficult  to  see  how  a  Judge  who  upon  looking 
at  the  record  sees  that  the  claim  is  beyond  his  jurisdiction 
has  anything  further  to  do  with  the  matter  except  to 
refuse  to  try  it.  He  sees  that  the  parties  have  endeavored 
to  bring  into  Court  a  claim  which  the  statute  prohibits. 
If  he  allows  an  amendment  he  is  asserting  jurisdiction  at 
a  moment  when  he  has  none,  and  by  a  physical  act  is 
changing  the  face  of  the  record  so  as  to  present  an  entirely 
different  claim.  If  the  paper  writings  then  before  the 
•Court  were  permitted  to  be  used  to  evidence  a  new  claim, 
would  not  the  suit  be  new  ? 
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Judgment.       gut  it  IS  not,  in  my  opinion,  necessary  to  decide  the- 
Rose,  J.     question  as  it  seems  to  me  that  the  judgment  as  finally 
rendered  was  really  an  allowance  to  the  plaintiff  of  a  claim) 
beyond  the  jurisdiction  of  the  Court. 

It  will  be  seen  that  the  result  is  as  follows : 
The  plaintiff  has  been  allowed — 


1.  For  sale  to  Sullivan   $200  00 

2.  "    Cooper   100  00 

3.  "    Brown    75  00 

4       "      "    Bumdage   8  50 

5.       "      "    Archer,  goods   22  50 


$406  00 

The  defendant  has  been  allowed — 

Half  of  profits  on  sales  $227  23 

Freight,  &c   13  41 

  240  64 

Balance,  amount  of  judgment   .  .  .  .$165  36 

The  record,  as  amended,  claimed  $200.  The  antecedent", 
clauses  shewed  this  claim  to  be  a  balance  of  account,  as  I 
have  before  pointed  out,  with  a  debit  side  of  $480,  and  a 
credit  of  $253.90  ;  balance  $226.10,  and  an  abandonment 
of  the  $26.10. 

It  is  de^irirom  Re  Fumival  V.  Saunders,  26  U.C.R.  119, 
at  p.  122,  that,  "  A  plaintiff  cannot  by  giving  a  defendant 
credit  for  a  set-off  compel  him  to  set  it  up,  nor  can  he  by 
giving  credit  for  it  at  the  outset  give  the  County  Court 
urisdiction." 

The  sum  of  $253.90  was  not  a  payment  nor  was  it  a 
set-off  which  the  parties  agreed  should  be  taken  as 
payment ;  nor  was  the  balance  of  $226.10,  nor  the  balance 
of  $200  an  amount  liquidated  and  ascertained  by  the 
act  of  the  parties.  The  statement  of  defence  shews  that 
the  defendant  claimed  a  much  larger  sum,  and  the  finding 
of  the  referee  was  not  on  the  footing  of  an  account 
stated.  It  was  the  ascertainment  of  a  disputed  accoiLnt.. 
See,  also,  Fleming  v.  Livingstone^  6  P.  R  63. 
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There  has  been  an  ingenious  attempt  to  make  it  appear  Judgment, 
on  the  statement  of  claim  that  the  only  claim  was  for  the  Rose/  J. 
proceeds  of  the  instrument  sold  ;  but  that  does  not  appear 
to  me  to  be  the  fair  result  of  the  language  used.  Before 
the  referee  the  plaintiff  apparently  abandoned  some  $40 
from  the  price  obtained  for  the  Sullivan  piano.  This  pro- 
probably  he  may  obtain  in  future  proceedings,  less  the 
defendant's  share  of  the  profit,  if  he  is  so  entitled. 

I  think  judgment  must  go  granting  the  writ.  The 
appeal  will  be  allowed,  and  I  suppose  with  costs  against 
the  plaintiff". 

I  may  note  that  I  have  been  unable  to  assist  the  plaintiff 
even  by  the  application  of  the  most  liberal  construction  of 
the  statute  as  found  in  Vogt  v.  Boyle,  8  P.  R.  249.  That 
case  has  been  considered  in  McLaughlin  v.  Schaefer,  13  A. 
R.  253,  and  referred  to  Meek  v.  Scobell,  4  0.  R.  553,  and 
in  Be  Walsh  v.  Elliott,  11  P.  R.  520. 

Since  writing  the  foregoing,  my  attention  has  been  called 
by  my  learned  brother  Osier,  to  the  case  of  Broad  v.  Per- 
kins, 21  Q.  B.  D.  p.  533,  as  to  the  jurisdiction  of  the  Court 
to  refuse  a  writ  of  prohibition.  There  it  was  held  that 
when  the  defect  is  not  apparent  and  depends  on  some  fact 
within  the  knowledge  of  the  applicant  who  did  not  raise 
it  in  the  Court  below,  but  allowed  the  case  to  proceed  to 
judgment,  the  Court  might  refuse  the  writ,  The  pro- 
position given  there  at  greater  length,  may  be  found  in 
Mayor  of  London  v.  Cox,  L.  R.  2  H.  L.  239,  at  p.  283. 

This  does  not,  however,  apply  to  the  facts  of  the  pres- 
ent case  where  the  point  was  raised  at  the  trial  ;  and  the 
learned  Judge  decided  to  allow  the  plaintiff  to  proceed 
subject  to  the  objection. 

MacMahon,  J.,  concurred. 
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Boyd  et  al.  v.  Nasmith. 

Banks  and  Banking — Cheque — Marking  ' '  Good  "  by  Bank— Effect  of  when 
payment  not  demanded — Discharge  of  drawer. 

The  payees  of  a  cheque  took  it  to  the  Bank  on  which  it  was  drawn  on  the 
afternoon  of  the  day  on  which  they  received  it  from  the  drawer  and  got 
it  marked  "good,"  the  amount  being  charged  to  the  drawer's  account. 
They  then  took  it  away  without  demanding  payment.  The  Bank,  on 
the  evening  of  the  same  day,  suspended  payment,  and  on  the  following 
day,  on  presentation  of  the  cheque  payment  was  refused. 

Held,  that  the  drawer  of  the  cheque  M'as  discharged  from  all  liability 
thereon. 

Statement.       This  action  was  tried  before  Street,  J.,  without  a  jury, 
at  Toronto,  at  the  Spring  Assizes  of  1888. 

The  learned  Judge  reserved  his  decision  and  afterwards 
delivered  the  foUowinof  iudo^ment : 

May  14,  18SS.  Street,  J. — The  plaintiffs  are  solici- 
tors practicing  in  Toronto.  On  the  loth  November, 
1887,  the  defendant  completed  the  purchase  from  a 
client  of  the  plaintiffs  of  a  piece  of  land  in  Toronto, 
and  gave  the  plaintiffs  in  payment  his  cheque  for 
$2,500  on  the  Central  Bank  of  Canada,  Toronto.  Between 
two  and  three  o'clock  on  the  same  day  the  plaintiffs 
presented  the  cheque  at  the  Central  Bank,  and  at 
their  request  it  was  marked  "  good,"  and  offered  to  the 
Canadian  Bank  of  Commerce  by  the  plaintiffs,  at  a  few 
minutes  before  three  o'clock,  as  part  of  a  deposit  which 
they  were  making  there.  The  Canadian  Bank  of  Com- 
merce refused  to  receive  the  cheque,  and  upon  the  same 
afternoon,  at  five  o'clock,  the  Central  Bank,  which  had 
continued  to  pay  up  to  that  time,  closed  its  doors,  and 
suspended  payment.  At  the  time  of  making  the  cheque 
the  clerk  of  the  Central  Bank,  who  had  marked  it,  charged 
the  amount  of  it  to  the  defendant's  account  in  the  bank 
ledger  in  accordance  with  the  usual  custom  of  the  bank 
when  cheques  are  marked  "  good." 

On  the  16th  November  the  plaintiffs  presented  the 
cheque  at  the  oflSce  of  the  Central  Bank  for  payment,  but 
payment  was  refused  because  the  bank  had  then  suspended ; 
and  the  cheque  was  protested  for  non-payment. 


VII J  BOYD  V.  NASMITH.  41 

The  question  in  the  present  case  is,  whether  the  defen-  Judgment, 
ant  is  liable  either   upon   the   original   consideration  j^^,^^^^  y 
supposing  the  right  to  recover  it  to  have  became  vested 
n  the  plaintiffs),  or  upon  the  cheque ;  and  I  am  of  opinion 
that  he  is  not. 

The  original  consideration  cannot  be  resorted  to  under 
the  circumstances,  unless  the  contract  of  the  defendant,  the 
drawer  of  the  cheque,  has  been  broken.  There  was  an 
implied  contract  between  him  and  the  payee,  when  the 
payee  took  the  cheque,  that  the  bankers  would  pay  it 
forthwith  upon  demand,  if  it  were  presented  within  a 
reasonable  time.  It  was  the  duty  of  the  payee  to  present 
it  for  payment  within  a  reasonable  time,  which  the  law 
has  fixed  as  being  not  later  than  during  the  banking  hours 
upon  the  following  day.  The  duty  of  the  bankers,  as 
between  themselves  and  the  drawer,  was  to  pay  the  amount 
of  the  cheque  upon  presentation,  because  they  had  in  their 
hands  funds  to  meet  it.  The  pa^^ee  had  no  right,  as  between 
himself  and  the  drawer,  to  present  the  cheque  for  any  other 
purpose  than  payment.  He  was  not  bound  to  present  it 
until  the  following  day,  and  had  he  not  presented  it  until 
then,  the  drawer  would  have  been  liable  ;  but  he  chose  to 
present  it  the  same  day,  and,  instead  of  payment,  to  take 
the  bankers'  undertaking  to  pay  upon  a  further  presenta- 
tion. By  doing  so  he  has  discharged  the  drawer,  in  my 
opinion.  There  has  been  no  breaking  of  the  drawer's 
implied  contract.  The  banker  was  read}'  and  willing  to 
pay  the  cheque  when  it  was  presented,  and  the  drawer's 
undertaking  was  satisfied,  and  the  cheque  was  honoured 
when  it  was  presented  under  those  circumstances.  [  When 
it  was  presented  upon  the  following  day  payment  must  be 
taken  to  have  been  demanded  not  upon  the  drawet-'s 
original  contract,  but  upon  the  promise  to  pay  of  the  bankers 
which  the  plaintiffs  had  procured  to  be  substituted  for  it. 

It  is  argued  that  because  payment  was  not  demanded 
when  it  was  first  presented,  therefore  the  cheque  was  not 
then  presented  for  payment;  but  the  payee  had  no  light  to 
Dresent  it  except  for  payment ;  and  the  result  of  his  having 
presented  it  was  that  the  defendant  was  charged  in  tlie 
Dank  books  with  the  amount  of  the  cheque,  and  was  pre- 
vented from  withdrawing  the  funds  at  his  credit  on  the 
books  of  the  bank  to  the  amount  of  the  cheque. 
I  think  the  action  must  be  dismissed,  with  cos uS. 
See  Goodwin  v.  Roharts,  L.  10  Ex.  351,  352  ;  First 
National  Bank  of  Jersey  City  v.  Leach,  52  N.Y.  350  ;  Daniel 
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Jndgmont.        Negotiable  Instruments,  3rd   eel,  sees.    1604,  1627, 

In  Easter  Sittings,  1888,  a  motion  was  made  to  sett 
aside  this  judgment,  and  to  enter  judgment  for  plaintiffs. 

During  Michaelmas  Sittings  1888,  Mowat,  Q.C.,  Attorney-' 
General,  supported  the  motion,  and  referred  to  Rohson  v. 
Bennett,  2  Taunt.  382,  388 ;  Boehm  v.  Sterling,  2  T.  R. 
422,  2  Esp.  574  ;  Barnet  v.  Smith,  10  Foster  N.  H.  256 ; 
Bickford  v.  First  National  Bank  of  Chicago,  42  111.  238,  | 
242  ;  Brown  v.  Leckie,  43  111.  497,  500.  ij 

Madaren,  contra,  referred  to  Byles  on  Bills,  13th  Eng.' 
ed.,  22  ;  6  Amer.  ed.,  sees.  20,  22  ;  Daniels  v.  Kyle,  1  Georgia 
304  ;  Daniel  on  Negotiable  Instruments,  3rd  ed.,  1601  a  ;i 
First  Natiqnal  Bank  of  Jersey  City  y. Leach,  52  N.  Y.  350;! 
Nightingale  v.  City  Bank,  26  C.  P.  74. 

December  22, 1888.  Galt,O.J.:— 

I  was  a  little  surprised  when  the  learned  Attorney- 
General  stated  there  was  no  English  or  Canadian  authority  i 
expressly  bearing  on  the  case,  but  a  careful  examination 
satisfies  me  he  was  correct.  i 

We  must  then  consider  it ;  and,  in  doing  so,  I  quote  thei 
woi'ds  of  Cockburn,  C.J.,  in  Goodvjin  v.  Bobarts  in  deliver- 
ing the  judgment  of  the  Court  of  Exchequer  Chamber,  L, 
R.  10  Ex.  337,  at  p.  351  : 

"  /Vnother  very  remarkable  instance  of  the  efficacy  oi 
usage  is  to  be  found  in  much  more  recent  times.  It  is 
notorious  that  with  the  exception  of  the  Bank  of  England.! 
the  system  of  banking  has  recently  undergone  an  entire 
change.  Instead  of  the  banker  issuing  his  own  notes  in 
return  for  the  money  of  the  customer  deposited  with  him, 
he  gives  credit  in  account  to  the  depositor,  and  leaves  it  tc 
the  latter  to  draw  upon  him,  to  bearer  or  order,  by  what  is 
now  called  a  cheque.  Upon  this  state  of  things  the  gen- 
eral course  of  dealing  between  bankers  and  their  customers! 
has  attached  incidents  previously  unknown,  and  these  by 
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le  decisions  of  the  Courts  have  become  fixed  law.    Thus,  Judgment, 
hile  an  ordinary  drawee,  although  in  possession  of  funds  Galt,  C.J. 
f  the  drawer,  is  not  bound  to  accept  unless  by  his  own 
greement  or  consent,  the  banker  if  he  has  funds  is  bound 
pay  on  presentation  of  a  cheque  on  demand." 
The  question  now  before  us  has  been  expressly  decided 
the  case  of  First  National  Bank  of  Jersey  City  v.  Leach, 
2  N.  Y.  350,  by  the  unanimous  judgment  of  the  Supreme 
ourt  of  New  York  ;  and,  singular  to  remark,  the  learned 
udge  wdio  delivered  the  judgment,  in  conclusion  says,  at 
353 : 

"  I  am  not  aware  of  any  direct  authority  upon  this  ques- 
lon ;  but  upon  principle  it  must  be  held  that  the  bank 
lolds  the  money,  after  certification  to  the  holder,  not  at 
he  risk  of  the  drawer,  but  of  the  holder  of  the  cheque." 
This'judgment  was  given  in  April,  1873. 
In  the  third  edition  of  Daniel  on  Negotiable  Instruments, 
jpublished  in  1882,  sec.  1601a:    "  By  certifying  a  cheque 
jbhe  bank  becomes  the  principal  and  only  debtor  ;  the  holder 
y  taking  a  certificate  of  the  cheque  from  the  bank,  instead 
f  requiring  payment,  discharges  the  drawer." 
The  law  is  settled  that  a  person  to  whom  a  cheque  is 
ven  is  not  bound  to  present  it  the  day  on  which  it  is 
rawn,  but  must,  if  he  resides  in  the  same  town  as  the  bank 
situate,  do  so  on  the  next ;  he  may,  however,  do  so  at  once 
was  done  in  this  case,  and  it  appears  to  me  that  if  he  does, 
nd  in  place  of  demanding  payment  he  obtains  a  certificate, 
e  elects  to  give  credit  to  the  bank,  and  not  to  the  draw^er. 

1  agree  with  the  learned  Judge  that  the  defendant  is 
ntitled  to  judgment. 

MacMahon.  J.  : — 

The  present  case  is  one  of  much  interest  as  we  are 
for  the  first  time  called  upon  to  consider  the  question 
whether  the  payee  of  a  cheque  by  presenting  it  at  the 
bank  upon  which  it  is  drawn,  and  having  it  marked 
good" — the  amount  of  such  cheque  having  been  debited 
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Judgment.  \)y  the  bank  to  the  drawer's  account  at  the  time  it  was 
MacMahon,  marked — has,  as  between  himself  and  the  drawer,  dis- 
charged  the  latter  from  all  liability  on  the  cheque. 

What  a  cheque  is,  and  what  is  its  province  in  commercial 
and  banking  transactions,  was  recently  discussed  by  Lord 
Blackburn  in  McLean  v.  Clydesdale  Banking  Co.,  9 
App.  Cas.,  95,  who,  after  defining  what  a  bill  of  ex- 
change is,  says,  at  p.  106  :  "  That  definition  completely 
embraces  in  it  a  cheque.  A  cheque  is  such  an  order : 
an  unconditional  order  in  writing  addressed  to  a  banker 
requiring  him  to  pay  a  sum  certain  in  money  at  a  fixed  or 
determinable  future  time,  that  is  to  say,  on  presentation ; 
and  coming  within  that  definition  it  would  clearly  be  a 
bill  of  exchange.  Why  should  a  cheque  not  be  a  bill 
of  exchange?  No  reason  whatever,  that  I  am  aware  of,  can 
be  assigned  for  its  not  being  so." 

And  at  page  107,  the  same  learned  Judge  says  :  "  Looking 
at  the  thing  according  to  reason  and  sense  it  would  appear 
that  a  bill  of  exchange,  or  a  cheque  drawn  upon  a  banker, 
should  be  in  all  respects  equally  negotiable  as  if  it  were 
not  drawn  upon  a  banker,  but  were  drawn  upon  some  one 
else.  Accordingly  it  has  repeatedly  been  so  held  in  Eng- 
land, and  I  do  not  think  that  is  disputed.  The  case  in  which 
that  was  positively  decided  in  England  was  the  case  of 
Keene  v.  Beard,  8  C.  B.  N.  S.  372." 

In  Keene  v.  Beard,  Erie,  0.  J.,  at  p.  380,  says :  "  A 
cheque  is  strongly  analogous  to  a  bill  of  exchange  in  many 
respects.  It  is  draivn  upon  a  banker  ;  and,  though  in 
practice  the  banker  does  not  accept  the  draft,  he  might  for 
all  I  know  do  so." 

And  Byles,  J.,  at  p.  381,  says  :  *'  I  conceive  that  a  cheque 
is  in  the  nature  of  an  inland  bill  of  exchange  payable  to 
the  bearer  on  demand.  It  has  nearly  all  the  incidents  of 
an  ordinary  bill  of  exchange.  In  one  thing  it  differs  from 
a  bill  of  exchange ;  it  is  an  appropriation  of  so  much 
money  of  the  drawer's  in  the  hands  of  the  banker  upon 
whom  it  is  drawn,  for  the  purpose  of  discharging  a  debt 
or  liability  of  the  drawer  to  a  third  person ;  whereas,  it 
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is  not  necessary  there  should  be  money  of  the  drawer's  in  Judgment, 
the  hands  of  the  drawee  of  a  bill  of  exchange."  MacMahon. 

Sir  George  Jessel,  M.R.,  in  giving  judgment  in  Hopkin-  ^^ 
son  V.  FoTster,  L.  E.  19  Eq.  74,  at  p.  76,  said  :  "  A  cheque 
is  clearly  not  an  assignment  of  money  in  the  hands  of 
a  banker;  it  is  a  bill  of  exchange  payable  at  a  banker's. 
The  banker  is  bound  by  his  contract  with  his  customer 
to  honour  the  cheque,  when  he  has  sufficient  assets  in 
in  his  hands  ;  if  he  does  not  fulfil  his  contract  he  is  liable 
to  an  action  by  the  drawer  in  which  heavy  damages  may 
be  recovered  if  the  drawer's  credit  has  been  injured.  I  do 
not  understand  the  expressions  attributed  to  Mr.  Justice 
Byles  in  the  case  of  Keene  v.  Beard:  but  I  am  quite  sure  he 
never  meant  to  lay  down  that  a  banker  who  dishonours  a 
cheque  is  liable  to  a  suit  in  equity  by  the  holder." 

If  Mr.  Justice  Byles  by  saying  that  a  cheque  "is  an  appro- 
priation of  so  much  money  in  the  hands  of  a  banker  *  * 
upon  whom  it  is  drawn,"  meant  that  it  was  an  assignment 
of  that  much  money  in  the  hands  of  the  banker  in  favour 
of  the  payee  of  the  cheque,  then  according  to  Sir  George 
Jessel's  view  that  cannot  any  longer  be  considered  as  law. 
And  our  own  Courts  followed  the  Master  of  the  Rolls  in 
the  opinion  thus  expressed  in  Lamb  v,  Sutherland,  37 
U.  C.  R.  143,  and  Caldwell  v.  Merchants  Bank  of  Canada^ 
2()  C.  R  294. 

The  argument  addressed  to  us  by  the  Attorney  General 
on  behalf  of  the  plaintiff  was  :  that  a  cheque  being  a  bill 
of  exchange  with  the  incidents  of  the  latter  attached  to  it,, 
that  marking  the  cheque  "good"  was  merely  equivalent  to 
acceptance,  and  that  such  an  acceptance  is  not  payment. 
That  having  presented  the  cheque  for  payment  on  the  day 
after  its  receipt  from  the  defendant — that  being  the  time 
within  which  by  the  law  merchant  they  are  allowed  to 
present  it  —  and  on  non-payment  they  were  entitled  to  pro- 
test it,  and  look  to  the  drawer. 

Another  point  urged  by  counsel  for  the  plaintif?s  was 
that  the  banker,  even  if  in  funds  to  pay  the  cheque,  is  not 
obliged  to  pay  the  payee  ;  and,  if  he  refuse  to  pay,  the 
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Judgment,  holder  has  no  right  of  action  against  the  banker.  And  tha 
MacMahon,  the  recourse  ot  the  holder  of  the  cheque  is  against  th 
^'        drawer,  if  the  banker  refuses  payment. 

This  latter  contention  is  no  doubt  correct  as  to  an  uncei' 
tified  cheque  upon  the  authority  of  HopJcinson  v.  Forste'i 
L.  R.  19  Eq.  74,  and  the  other  cases  above  cited. 

As  to  the  other  point  raised  on  behalf  of  the  plaintiff, 
that  marking  the  cheque  "  good "  by  the  bank  at  th 
instance  of  the  plaintiffs  was  merely  equivalent  to  ai 
an  acceptance  of  a  bill  of  exchange,  and  so  the  holders  bj 
presenting  the  cheque  for  payment  upon  the  following 
day,  and  payment  being  refused,  they  had  their  remedy 
against  the  drawer,  is  a  question  upon  which  there  is  a  de 
cided  conflict  of  authority  in  the  United  States,  where  the 
practice  of  marking  cheques  by  the  banks  upon  which  they 
are  drawn  is  very  much  resorted  to. 

The  Attorney  General  referred  us  to  the  case  of  Bickford 
V.  First  National  Bank  of  Chicago,  42  111.  238,  decided  in 
1866.  In  that  case  a  cheque  was  drawn,  certified,  and 
deposited  in  a  bank  before  three  o'clock,  and  on  the  next 
morning  it  was  taken  in  the  usual  course  of  business  to 
the  bank  upon  which  it  was  drawn,  The  bank  was  closed 
and  continued  so.  The  cheque  Avas  protested  for  non-pay- 
ment, and  due  notice  given.  It  was  held  that  this  was 
sufl&cient  diligence  to  hold  the  drawer. 

The  Court,  in  giving  judgment,  after  stating  its  opinion 
that  the  legal  effect  of  an  uncertified  cheque  of  "a  depositor 
upon  his  banker,  delivered  to  another  for  value,"  is  "  to 
transfer  to  that  other  the  title  to  so  much  of  the  deposit  as 
the  cheque  calls  for,"  then  proceeds  to  consider  the  effect  of 
certification  of  a  cheque  by  a  bank ;  and  the  difference 
between  the  two  kinds  of  cheques  is  thus  stated  by  the 
Court,  at  p.  241.  "  There  may  be  said  to  be  this  difference 
between  a  certified  and  an  uncertified  check:  in  the  former 
description,  the  amount  of  the  check  is  supposed  to  be  at 
once  charged  up  against  the  drawer,  so  that  he  can  no 
longer  control  the  fund  on  which  it  is  drawn,  or  rather  so 
much  of  it  as  is  specified  in  the  check.    After  being  so 
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charged,  it  is  no  longer  his  money  but  the  money  of  the  Judgment, 
holder  of  the  check.  It  is  not  so  with  an  uncertified  macMahon, 
check.  A  party  having  a  $1000  on  deposit  with  a  bank, 
may  give  A  a  check  for  the  amount,  and  before  A  presents 
it,  he  may  be  anticipated  by  B,  who  has  also  a  check  on 
which  he  has  drawn  the  money.  One  effect,  then,  of  a 
certified  check  is  to  inspire  confidence  that  it  is  drawn  on 
an  existing  fund  in  good  faith,  and  is  no  longer  under  the 
control  of  the  drawer,  the  suppo.sition  being  that  it  was 
charged  by  the  bank  to  the  drawer  in  his  account  as  paid, 
which,  however,  was  not  done  in  the  case  before  us." 

The  case  of  Broiun  v.  LecJcie,  43  111.  497,  decided  in 
1867,  went  further  than  Bichford  v.  First  National  Bank 
of  Chicago,  supra,  by  deciding  that  it  can  make  no  differ- 
ence if  the  holder  is  charged  with  the  amount  of  the  cheque 
when  the  drawee  endorses  it  "  good." 

See  also  Barnet  v.  Smith,  10  Foster  N.  H.  256. 
After  the  decision  in  the  Illinois  Courts  above  referred 
to,  the  question  came  before  the  Supreme  Court  of  the 
United  States  in  1870,  in  the  case  of  Merchants  Bank  v. 
State  Bank,  10  Wallace  604,  the  Court  in  giving  judgment 
said,  at  p.  647  :  "  By  the  law-merchant  of  this  country  the 
certificate  of  the  bank  that  a  check  is  good  is  equivalent  to 
acceptance.  It  implies  that  the  check  is  drawn  upon  sufiici- 
ent  funds  in  the  hands  of  the  drawee,  that  they  have  been 
set  apart  for  its  satisfaction,  and  they  shall  be  so  applied 
whenever  the  check  is  presented  for  payment.    It  is  an  un- 
dertaking that  the  check  is  good  then,  and  shall  continue 
good, and  this  agreementis  as  binding  on  the  bank  as  its  notes 
of  circulation,  a  certificate  of  deposit,  payable  to  the  order  of 
the  depositor,  or  any  other  obligation  it  can  assume.  The 
object  of  certifying  a  check,  as  regards  both  parties,  is  to  en- 
able the  holder  to  use  it  as  money.    The  transferee  takes  it 
with  the  same  readiness  and  sense  of  security  that  he  would 
take  the  notes  of  the  bank.    It  is  available  also  to  him  for 
all  the  purposes  of  money.    Thus  it  continues  to  perform 
its  important  functions  until  in  the  course  of  business,  it 
goes  back  to  the  bank  for  redemption  and  is  extinguished 
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Jtidgment.   by  payment.    *    *     In  well-regulated  banks  the  practice 
MacMahon,  is  at  once  to  charge  the  check  to  the  account  of  the  drawer, 
to  credit  it    in  a  certified  check  account',  and  when  the 
check  is  paid  to  debit  that  account  with  the  amount." 

The  case  of  First  National  Bank  of  J ersey  City  v.  Leach, 
52  N.  Y,  Ct.  of  App.,  350,  cited  by  Mr.  Maclaren,  and  to 
which  the  learned  Chief  Justice  has  referred,  contains  in 
the  judgment  language  so  apposite  to  transactions  of  this 
nature,  that  I  cite  two  or  three  passages  therefrom : 

"  It  follows  that,  after  a  check  is  certified,  the  drawer  of 
the  check  cannot  draw  out  the  funds  then  in  the  bank 
necessary  to  meet  the  certified  check.  The  money  no  longer 
is  his.  If  he  apprehended  danger  from  the  suspected  failure 
of  the  bank,  he  could  not  draw  out  the  money,  because  it 
had  already  been  appropriated  by  means  of  the  check  then 
certified;  as  to  him, it  was  precisely  as  if  the  bank  had 
paid  the  money  upon  that  check  instead  of  making  a 
certificate  of  its  being  good.  *  *  *  The  bank  vir- 
tually says  '  that  check  is  good  ;  we  have  the  money  of  the 
drawer  here  ready  to  pay  it.  We  will  pay  it  now,  if 
you  will  receive  it.'  The  holder  says,  '  No,  I  will  not  take 
the  money  ;  you  may  certify  the  check  and  retain  the 
money  for  me  until  this  check  is  presented.'  The  law 
will  not  permit  a  check,  when  due,  to  be  thus  presented 
and  the  money  to  be  left  with  the  bank  for  the  accommo- 
dation of  the  holder,  without  discharging  the  drawer." 

Regarding  Lord  Blackburn's  definition  of  a  cheque  as 
being  a  bill  of  exchange  drawn  upon  a  banker  as  being^ 
equally  negotiable,  as  if  not  drawn  upon  a  banker,  but 
upon  some  one  else;  and  then  if  it  can  be  considered  that 
a  cheque,  certified  by  the  bank  upon  which  it  is  drawn^ 
possesses  the  efficacy  of  enabling  the  holder  to  use  the 
cheque  with  the  same  facility  that  he  could  use  the  money 
of  the  certifying  bank,  as  was  stated  by  the  Court  in 
Merchant's  Bank  v.  State  Bank,  10  Wallace  647,  then  it 
is  not  difiicult  to  reach  the  conclusion  that  procuring  the 
bank  to  certify  a  cheque  is,  as  far  as  regards  the  drawer^ 
payment  thereof. 
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When  a  cheque  is  presented  at  the  bank  upon  which  it  is  Judgment, 
drawn,  it  is  presented  for  payment;  but  if  the  holder  MacMahon, 
accepts  something  else  from  the  bank  in  substitution  for  J- 
payment,  he  does  so  at  his  peril,  for  he  discharges  the 
drawer. 

What  the  effect  would  be  of  the  drawer  of  a  cheque 
himself  having  it  certified  by  the  bank  upon  which  it  is 
drawn  and  then  handing  to  the  payee,  we  are  not  called 
upon  to  consider.  The  case  of  Brown  v.  Leckie,  43  111. 
497,  was  a  case  of  that  kind  ;  and  I  gather  from  the  report 
of  the  case  of  Bickford  v.  First  National  Bank  of  Chicago, 
42  111,  238  that  the  drawer  procured  the  cheque  to  be 
certified  prior  to  its  being  delivered  to  the  payee. 

I  agree  with  the  learned  Chief  Justice  that  the  motion 
must  be  dismissed  with  costs. 

Rose,  J.,  was  not  present  at  the  argument,  and  took  no 
part  in  the  judgment. 

Motion  dismissed  %vith  costs. 
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[COMMON  PLEAS  DIVISION]. 

Pritchard  V.  Pritchard.  ^ 

Action  to  recover  land — Eight  to  counter-claim  without  leave — Pleading — 
Joining  in  counter-claim  other  cause  of  action  with  claim  for  land — 
Bight  to—0.  J.  A.,  Rule  341. 

To  an  action  to  recover  possession  of  land  it  is  a  good  cause  of  counter^- 
claim  that  defendant  was  induced  by  his  solicitor's  fraud  to  make  two 
promissory  notes,  which  were  then  overdue,  and  in  plaintiff's  hands, 
who  took  them  with  knowledge  of  the  fraud;  and  praying  that  plaintiff 
might  be  restrained  from  negotiating'^or  parting  with  them,  and  that 
they  should  be  delivered  up  to  be  cancelled  ;  for  the  fact  of  the  notes 
being  overdue  in  plaintiff 's  hands  had  not  the  effect  of  destroying  the 
right  to  have  them  delivered  up. 

Held,  also,  that  to  an  action  for  the  recovery  of  land,  the  defendant  can 
counter-claim  without  leave  ;  but  that  he  cannot  in  his  counter-claim  . 
without  leave  under  Rule  341  join  another  cause  of  action  with  a  claim  ; 
for  the  recovery  of  land. 

Demurrer  by  the  plaintiff  to  10th  paragraph  of  defen-  \ 
dant's  counter-claim. 

The  action  was  brought  to  recover  the  possession  of  certain 
land. 

The  defendant  by  the  10th  paragraph  of  his  counter- 
claim, said  that  he  was  induced  by  the  fraud  of  his  solicitor 
to  make  two  notes  for  $1,000,  which  notes  were  then  over 
due  and  in  the  hands  of  the  plaintiff,  who  took  them  with 
knowledge  of  the  circumstances  under  which  they  were 
given;  and  asked  that  the  plaintiff  might  be  restrained  from 
negotiating  or  parting  with  these  notes,  and  that  they  might 
be  given  up  and  cancelled. 

The  defendant  by  the  11th  and  12th  paragraphs  of  his 
statement  of  defence  and  counter-claim,  asserted  that  the 
plaintiff  was  then  in  possession  of  the  lands  in  question, 
having  been  placed  in  possession  by  the  sheriff  under  a 
writ  of  possession  obtained  by  him  in  an  action  against 
the  defendant :  the  defendant  asserted  that  the  plaintiff  was 
not  entitled  to  such  possession,  because  the  defendant  never 
was  served  with  any  w^rit  of  summons  in  that  action ;  and 
now  claimed  damages  against  the  plaintiff  because  of  such 
possession. 
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The  grounds  of  the  demurrer  were  that  the  10th  para- Statement, 
graph  of  the  statement  of  defence  shewed  no  cause  of  action  . 
or  relief  against  the  plaintiff,  and  that  the  counter-claim 
was  demurrable,  because  the  defendant  by  setting  up  the 
claim  had  joined  another  cause  of  action  with  an  action 
for  the  recovery  of  land  without  leave ;  and  that  the 
counter-claim  itself  in  the  11th  and  12th  paragraphs,  must 
be  taken  to  be  a  claim  to  the  possession  of  land,  and  was 
joined  with  the  claim  in  respect  of  the  notes,  thus  violat- 
ing the  rule  against  joining  another  cause  of  action  with 
a  claim  to  recover  land. 

On  January  11,  1889,  the  demuri-er  was  argued, 

CI     Ilolman,  for  the  plaintiff. 
Howard,  for  the  d^efendant. 

January  15,  1889.    Street,  J.: — 

I  think  the  10th  paragraph  of  the  defence  and  counter- 
claim  shews  a  good  cause  of  action.  The  mere  fact  that 
the  notes  are  overdue  in  the  hands  of  the  plaintiff,  does 
not  seem  to  have  the  effect  of  destroying  the  right  to  have 
them  delivered  up. 

In  Jervis  v.  White,  7  Ves.  412,  Lord  Eldon  says,  at  p.  415: 
''The  very  circumstance,  that  the  holder  may  compel  you  to 
-defend  yourself  against  the  demand  with  the  expense  and 
vexation  attending  a  suit,  is  a  more  reasonable  ground  for 
entertaining  jurisdiction  than  for  departing  from  the  estab- 
lished doctrine.  *  *  As  to  depositing  the  bill  of 
-exchange  and  the  letters,  it  is  clear,  that  under  the  circum- 
stances admitted  in  the  answer,  the  defendant  ought  to  be 
restrained  from  negotiating  this  bill ;  and,  if  so,  the  bill 
•ought  to  be  deposited." 

It  is  true  that  it  does  not  appear  from  the  report  of  this 
•case,  that  the  bill  of  exchange  in  question  was  over  due  at 
the  time  of  the  application  ;  but  I  cannot  see  that  this 
should  make  any  difference,  the  principle  being  that  an 
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Judgment,  instrument  which  has  been  fraudulently  obtained  from  the 
Street  J.  P^^ty  applying,  is  in  the  possession  of  the  other,  and  may 
be  made  use  of  either  by  him  or  by  his  assignee  to  the 
injury  or  vexation  of  the  party  applyii^g,  will  be  ordered 
to  be  delivered  up  to  be  cancelled,  and  that  the  party  ap- 
plying will  not  be  required  to  wait  until  an  action  is 
brought  against  him  upon  it. 

See  also  Bromley  v.  Holland,  7  Ves.  822  ;  Simons  v. 
Cridland,  5  L.  T.  N.  S.  523  ;  Simpson  v.  Lord  Hoivden,  3 
M.  &  C.  104  ;  Joyce  on  Injunctions,  7th  ed.,  1872,  p.  1317. 

The  second  objection  means  that  a  defendant  against 
whom  an  action  is  brought  to  recover  the  possess' on,  can- 
not set  up  any  counter-claim  unless  by  leave,  without 
violating  Con.  Rule  341. 

This  point  has  been  decided  adversely  to  the  contention 
of  the  plaintiff  here  in  Goring  v.  Cameron,  10  Pr.  496,  in 
which  decision  I  fully  concur. 

The  last  objection  is,  that  a  defendant  who  by  counter- 
claim asks  for  the  possession  of  land,  cannot,  except  by 
leave,  at  the  same  time  join  another  cause  of  action  in  the 
same  counter-claim,  without  committing  a  breach  of  Rule 
341. 

This  was  so  held  in  Compton  v.  Preston,  21  Oh.  D.  138  ; 
but  the  defendant  here  does  not  ask  for  the  possession  of 
the  land  in  question  ;  he  asks  for  damages  only,  because 
he  has  been  wrongly  turned  out. 

The  demurrer  fails  upon  every  ground  suggested. 

I  think  the  plaintiff,  instead  of  demurring  upon  the  two 
last  grounds  to  which  I  have  referred,  even  had  they  been 
well  taken,  should  have  applied  in  Chambers  to  strike  out 
the  counter-claim,  and  that  a  demurrer  was  not  the  proper 
manner  of  raising  the  question. 

The  demurrer  is  overuled  with  costs. 

January  16,  1889. — Since  the  delivery  of  the  fore- 
going judgment,  the  counsel  for  the  plaintiff  has  brought 
to  my  attention  the  fact  that  the  demurrer-book  upon 
which  it  was  based,  does  not  contain  a  correct  copy  of  the 
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pleadings ;  and,  upon  obtaining  from  the  counsel  for  the  Judgment, 
defendant,  by  whom  the  demurrer  was  set  down,  a  true  Street,  J. 
copy  of  the  pleadings,  it  ap])ears  that  by  the  11th  para- 
graph of  the  defence  and  couutei-claim,  the  defendant 
asserts  that  the  plaintiff  has  recovered  against  him  judg- 
ment in  this  action  for  possession  of  the  lands  in  question, 
and  has  been  placed  in  possession  by  a  writ  of  possession ; 
he  submits  that  the  plaintiff,  by  reason  of  the  fraudulent 
acts  of  the  plaintiff,  set  out  in  his  defence,  is  not  entitled 
to  possession  ;  and  asks,  by  way  of  counter-claim,  by  the 
12th  paragraph  of  his  defence,  that  he  may  be  restored  to 
the  peaceable  possession  of  the  lands  in  question. 

I  think,  in  doing  this  without  leave,  he  has  violated 
Rule  341,  because  in  the  same  counter-claim  he  claims 
possession  of  the  land  and  asks  for  relief  in  respect  of  the 
notes,  which  he  says  were  obtained  from  him  by  fraud. 

The  whole  matter  appeals,  however,  to  arise  out  of  one 
connected  series  of  transactions  which  should  be  tried  at 
the  same  time ;  and  I  therefore  give  the  defendant  leave 
now  to  include  both  matters  in  the  same  counter-claim. 

I  give  the  defendant  no  costs  of  the  demurrer,  because 
the  demurrer-book  was  seriously  incomplete  and  inaccurate 
in  the  manner  to  which  I  have  referred. 

The  demurrer  is  overruled  without  costs. 


Judgment  accordingly. 
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Re  Peck  and  the  Corporation  of  the  Township 
OF  Amkliasburg. 

Municipal  Corporations  —Power  to  take  stock  in  Bridge  Co. — Special  Act — 
R.  S.  0.  ch.  184,  ^^c-  — Special  rate  to  be  levied  each  year — Form 
of. 

Held,  that  sub-sec.  11  of  sec.  479  of  the  Municipal  Act,  R.  S.  O.  ch.  184, 
providing  that  the  council  of  a  municipality  may  pass  by-laws  for  taking, 
stock,  etc.,  in  an  incorporated  company,  in  respect  of  any  bridge,  etc. 
"  under  and  subject  to  the  respective  (statutes  in  that  behalf,"  only 
authorizes  the  passing  of  by-laws  to  take  such  stock  where  in  any  spe- 
cial or  general  Act  under  which  a  bridge  etc.  company  is  incorporated, 
a  provision  is  contained  authorizing  the  municipal  council  to  hold  such 
stock,  etc. 

Where,  therefore,  the  Act  incorporating  a  bridge  company,  did  not  pro- 
fess to  confer  any  power  on  the  municipality  to  take  stock,  etc.,  in  such 
company,  no  power  was  conferred  under  the  Municipal  Act  to  do  so  ;. 
and  a  by-law  passed  by  the  municipal  council  for  such  purpose  was 
therefore,  held  bad,  and  directed  to  be  quashed. 

The  by-law  instead  of,  as  required  by  sec.  340  of  the  Municipal  Act,  direc- 
ting specific  sums  to  be  raised  each  year  for  the  payment  of  the 
debt  and  interest  to  be  so  raised  in  each  year  by  a  special  rate  suffi- 
cient therefor,  leaving  the  amount  of  the  rate  to  be  determined  in  each 
year,  directed  that  during  the  currency  of  the  debentures  a  special  rate 
of  so  much  on  the  dollar,  specifying  it^  over  and  above  all  other  rates,, 
should  be  levied  and  collected  in  each  year. 

Held,  this  also  rendered  the  by-law  bad. 

This  was  a  motion  by  a  ratepayer  of  the  township  of 
Ameliasburgh  to  quash  by-law  No.  16,  passed  on  23rd 
August,  1888,  by  the  corporation  of  that  township,  by 
which  the  reeve  and  treasurer  were  authorized  and  required 
to  take  and  subscribe  for  150  shares  of  $100  each  in  the 
capital  stock  of  the  Bay  of  Quinte  Bridge  Company  for 
the  use  of  the  corporation,  and  to  issue  debentures  of 
the  corporation  to  the  amount  of  $15,000,  bearing  interest 
at  5  per  cent,  per  annum,  and  payable  in  20  years,  to  pay 
for  the  stock  so  subscribed.  The  by-law,  before  being 
passed,  had  been  duly  submitted  to  the  votes  of  the  electors 
and  adopted  by  them. 


February,  9,  1889.  Marsh,  supported  the  motion. 
G.  H.  Watson,  contra. 
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February,  12,  1889.    Street,  J. :—  judgment. 

Street,  J. 

The  first  ground  taken  by  the  applicant  is  that  the  cor- 
poration had  no  power  hj  law  to  subscribe  for,  or  authorize 
their  officers  on  their  behalf  to  subscribe  for,  the  stock  of 
the  Bay  of  Quinte  Bridge  Company. 

The  power  of  the  corporation  to  do  so  is  rested  by  their 
counsel  upon  sub-sec.  11  of  sec.  479  of  the  Municipal  Act, 
K  S.  0.  ch.  184,  which  provides  that  "  The  council  of  every 
county,  township,  city,  town,  and  incorporated  village  may 
pass  by-laws;  *  *  (11) for  taking  stock  in  or  lending  money, 
or  granting  bonuses  to  any  incorporated  company,  in  respect 
of  any  road,  bridge,  or  harbour,  within  or  near  the  muni- 
cipality, under  and  subject  to  the  respective  statutes  in 
that  behalf,  or  for  granting  aid  by  way  of  bonus  to  any 
incorporated  road  or  bridge  company." 

The  words  found  in  this  section  "  under  and  subject  to 
the  respective  statutes  in  that  behalf  "  mean,  in  my  opin- 
ion, that  wherever  in  any  special  or  general  Act  under 
which  a  road  or  bridge  company  is  incorporated,  a  provis- 
ion is  contained  authorizing  the  municipal  council  in  ques- 
tion to  hold  stock  in  it,  then  in  ever}^  such  case  the 
municipal  council  may  by  by-law  take  stock  in  the  com- 
pany. 

An  example  of  such  a  provision  is  to  be  found  in  R.  S- 
O.  ch.  159,  being  "  The  General  Road  Companies  Act,"  by 
the  68th  section  of  which  it  is  provided  that  a  municipal 
council,  having  jurisdiction  within  the  locality  through  or 
along  the  boundary  of  which  such  road  passes,  may  sub- 
scribe for  stock  in  the  company  formed  to  build  it.  This 
I  take  it  is  the  power  under  which  the  municipalit}^  can 
lawfully  subscribe  for  stock  in  such  companies  :  their  own 
by-law  declares  their  desire  to  exercise  the  power ;  and  in 
the  Act  which  gives  them  the  power  are  generally  con- 
tained the  terms  and  conditions  subject  to  which  the 
power  may  be  exercised. 

The  Bay  of  Quinte  Bridge  Company  was  incorporated  in 
1887,  by  a  special  Act  of  the  Dominion  Legislature  being 
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Judgment,  ch.  97  of  50-51  Vic.  which  does  not  profess  to  confer  upon 
Street,  J.    ^.ny  municipality  any  power  to  take  stock  in  the  company. 

I  am  therefore  of  opinion  that  this  municipality  had  no 
power  to  subscribe  for  stock  in  this  particular  company, 
and  that  their  by-law  authorizing  the  subscription  must 
therefore  be  quashed  upon  this  ground. 

The  by-law  provides  that  during  the  twenty  years  during 
which  the  debentures  are  to  run  there  shall  be  raised 
annually  $750  for  payment  of  the  interest  upon  them,  and 
$750  to  form  a  sinking  fund  for  the  payment  of  the  prin- 
cipal, "  and  that  a  special  rate  of  one  mill  and  twenty-five 
one  hundredths  of  a  mill  on  the  dollar  upon  the  assessed 
value  of  all  the  rateable  property  in  the  township  of 
Ameliasburgh,  over  and  above  all  other  rates  and  taxes  (and 
which  aforesaid  rate  shall  be  sufficient  to  produce  in  each 
year  the  said  sum  of  $1500),  shall  be  annually  levied  and 
collected  by  the  said  corporation  of  the  township  of 
Ameliasburgh  from  the  year  of  our  Lord  1888  to  the  year 
of  our  Lord  1908,  both  years  inclusive,  unless  the  said 
debentures  and  interest  shall  be  sooner  paid." 

This  provision  appears  to  have  been  drawn  in  accordance 
with  sub  sees.  3  and  4  of  sec.  330  of  the  Municipal  Act,  R. 
S.  O.  1877,  ch.  174,  which  provided  as  follows  : 

•Sub-sec.  3.  "  The  by-la  w  shall  settle  an  equal  special  rate 
per  annum,  in  addition  to  all  other  rates,  to  be  levied  in 
each  year  for  paying  the  debt  and  interest." 

Sub-sec.  4.  "  Such  special  rate  shall  be  sufficient,  accord- 
ing to  the  amount  of  ratable  property  appearing  by  the 
last  revised  assessment  roll,  to  discharge  the  debt  and 
interest  when  respectively  payable." 

These  sub-sections  were  repealed  by  ch.  31  of  42  Yic. 
sec.  10  (0).,  and  new  provisions  substituted  which  have  ever 
since  remained  in  force,  and  are  now  contained  in  sec.  340 
of  the  Municipal  Act,  ch.  184,  R.  S.  0.  (1887).  By  the  new 
sub-sec.  3  it  is  provided  that  "  the  by-law  shall  settle  a  cer- 
tain specific  sura  to  be  raised  annually,  for  the  payment  of 
interest  on  the  debentures  ;  also  a  certain  specific  sum  to  be 
raised  annually  for  the  payment  of  the  debt ; "  and  by  the 
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new  sub-sec.  5  it  is  directed  that  "  the  by-law  shall  provide  Judgment, 
that  such  annual  sum  shall  be  raised  and  levied  in  each  Street,  J. 
year  bv  a  special  rate,  sufficient  therefor,  on  all  the  ratable 
property  in  the  municipality." 

The  change  made  in  the  former  law  by  these  provisions 
seems  to  be  this  :  under  the  law  as  it  formerly  existed  the 
council  were  first  to  fix  upon  the  sum  which  they  deemed 
necessary  for  paying  the  interest  in  each  year,  and  an- 
other sum  as  a  sinking  fund  sufficient  to  extinguish  the 
principal  of  the  debentures  at  the  expiration  of  the  period 
for  which  they  were  to  run.  They  were  then  to  strike  a 
special  rate,  which,  upon  the  basis  of  the  last  revised 
assessment  roll,  would  produce  in  each  year  the  required 
sum,  and  the  rate  so  fixed  was  the  invariable  rate  imposed 
during  the  currency  of  the  debentures,  irrespective  of  the 
fluctuations  in  the  assessment  roll  during  that  period. 

Under  the  law  as  amended  the  bj^-law  is  to  provide  only 
that  a  certain  sum  shall  be  raised  in  each  year  by  a  spec- 
ial rate  upon  all  the  ratable  property  in  the  municipality, 
thus  leaving  the  amount  of  the  rate  to  be  determined  in 
each  year  by  the  amount  of  the  assessment  roll  in  that 
year. 

This  by-law  is  therefore  not  in  accordance  with  the 
imperative  provisions  of  sec.  340  of  R.  S.  O.  ch.  184.  The 
variation  is  a  substantial  one,  and  the  section  declares 
that  no  by-law  shall  be  valid  which  is  not  in  accordance 
with  its  provisions. 

Upon  this  further  ground,  therefore,  I  think  that  this 
by-law  is  bad  upon  its  face,  and  must  be  quashed. 

Order  quashing  the  by-law  with  costs. 
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[QUEEN'S  BENCH  DIVISION.] 

Kegina  V.  Wason. 

Constitutional  law — 51  Vic.  ch.  S2  (0.) — Ultra  vires — B.  N.  A.  Act,  sec. 
91,  para.  27 — "Criminal  law." 

Held,  Street,  J.,  dissenting,  that  the  Act  of  the  Ontario  Legislature,  51 
Vic.  ch.  32,  "an  Act  to  provide  against  frauds  in  the  supplying  of  milk 
to  cheese  or  butter  manufactories,"  is  ultra  vires,  as  coming  within  the 
class  of  "criminal  law"  reserved  exclusively  to  the  Parliament  of 
Canada  by  the  B.  N.  A.  Act,  sec,  91,  para.  21. 

Per  Armour,  C.  J. — The  primary  object  of  this  Act  is  to  create  new 
offences  and  punish  them  by  fine,  and  in  default  of  payment  by  imprison- 
ment, and  this  is  its  true  nature  and  character. 

Per  Street,  J. — The  punishments  imposed  by  the  statute  are  directed  to 
the  enforcement  of  a  law  of  the  Provincial  Legislature  relating  to  pro- 
perty and  civil  rights  in  the  Province ;  the  ofifences  created  by  it 
formed  no  part  of  the  criminal  law  previously  existing,  and  the  appar- 
ent object  is  to  protect  private  rights,  rather  than  to  punish  public 
wrongs. 

Statement.  The  defendant  was  on  the  7th  day  of  July,  A.D.  1888, 
at  the  town  of  Peterborough,  in  the  county  of  Peterbor- 
ough, convicted  before  the  Police  Magistrate  for  that  county 
for  that  he,  the  defendant,  at  the  township  of  Dummer,  in 
the  said  county,  on  the  4th  day  of  June,  A.D.  1888,  know- 
ingly and  wilfully  did  send  and  supply  to  the  "  Warsaw 
Cheese  Factory,"  at  the  village  of  Warsaw,  in  the  said 
township,  a  quantity  of  milk  from  which  a  part  of  the 
cream  had  been  removed  or  taken,  without  notifying  in 
writing  or  otherwise  the  owners  or  manager  of  said  cheese 
factory  ;  that  a  part  of  the  cream  had  been  so  removed  or 
taken  off  the  milk  so  sent  and  supplied  to  the  said  cheese 
factory  ;  and  he  adjudged  the  said  defendant  for  his  said 
offence  to  forfeit  and  pay  the  sum  of  $20,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  to  the  com- 
plainant the  sum  of  $18.30  for  his  costs  in  that  behalf. 

This  conviction  having  been  brought  into  this  Court  by 
certiorari,  E.  B.  Edwards,  for  the  defendant,  obtained  an 
order  nisi  to  quash  the  said  conviction  upon  the  grounds, 
among  others,  1.  That  the  Act  of  the  Province  of  Ontario, 
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51  Vic,  ch.  32,  upon  which  the  conviction  was  based  is  Statement. 
ultra  vires  in  that  the  Legislature  of  Ontario  had  no 
power  to  pass  an  Act  coming  within  the  class  of  criminal 
law  reserved  exclusively  to  the  Parliament  of  Canada 
(British  North  America  Act,  sec.  91  [27]).  2.  Section  7  of 
said  statute  of  Ontario,  professing  to  deal  with  the  pro- 
cedure in  criminal  matters,  is  ultra  vires  in  that  such  pro- 
cedure is  by  the  same  sub-section  of  the  British  North 
America  Act  within  the  exclusive  authority  of  the  Parlia- 
ment of  Canada. 

On  19th  November,  1888,  E.  F.  B.  Johnston,  for  the 
Attorney-General,  and  G.  J.  Eolman,  for  the  Police  Magis- 
trate, shewed  cause,  and  Edwards  supported  the  order  nisi. 
The  following  cases  were  referred  to :  Regina  v.  Lawrence^ 
43  U.  C.  K  164 ;  Regina  v.  Roddy,  41  U.  C.  K.  291  ;  Page 
V.  Griffith,  2  Cart.  308  ;  Gote  v.  Ghauveau,  2  Cart.  311  ; 
Pillow  V.  Montreal,  1  Mont.  L.  R.  Q.  B.  401  ;  Regina  v. 
Bradshaw,  38  U.  C.  R.  564 ;  Regina  v.  Bunting,  7  0.  R. 
524;  Russell  v.  The  Queen,  7  App.  Cas.  829,  at  p.  839; 
Queddy  River  Boom  Go.  v.  Davidson,  10  S.  C.  R.  222. 

February  4,  1889.    Armour,  C.  J. : — 

This  conviction  is  grounded  upon  the  Act  of  the  Province 
of  Ontario,  51  Vic.  ch.  32,  sec.  1,  which  provides  that  "No 
person  shall  knowingly  and  wilfully  sell,  supply,  bring,  or 
send  to  a  cheese  or  butter  manufactory, or  the  owner  or  man- 
ager thereof,  to  be  manufactured,  milk  diluted  with  water, or 
in  any  way  adulterated,  or  milk  from  which  any  cream  has 
been  taken,  or  milk  commonly  known  as  '  skimmed  milk,' 
without  distinctly  notifying,  in  writing,,  the  owner  or  man- 
ager of  such  cheese  or  butter  manufactory,  that  the  milk 
so  sold,  supplied  or  brought  to  be  manufactured  has  been 
so  diluted  with  water,  or  adulterated,  or  had  the  cream  so 
taken  from  it,  or  become  milk  commonly  known  as  '  skim- 
med milk,'  as  the  case  may  be." 

Obtaining  chattels,  money,  or  valuable  securities  by 
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Judgment,  false  pretences,  made  either  by  words  or  acts  with  intent 
Armour,    to  defraud,  is  an  indictable  misdemeanour,  and  properly 
comes  within  the  term  "  criminal  law "  as  used  in  the 
"  British  North  America  Act." 

The  doing  what  is  prohibited  by  this  section  was  not  at 
the  time  of  the  passing  of  the  Act  an  indictable  misde- 
meanour, nor  was  it  regarded  as  an  offence  against  the 
criminal  law,  except  under  the  Adulteration  Act,  R  S.  C. 
ch.  107,  sec.  15,  which  provides  that  "  If  milk  is  sold,  or 
offered,  or  exposed  for  sale,  after  any  valuable  constituent 
of  the  article  has  been  abstracted  therefrom,  or  if  water  has 
been  added  thei-eto,  or  if  it  is  the  pi'oduct  of  a  diseased 
animal,  or  of  an  animal  fed  upon  unwholesome  food,  it  shall 
be  deemed  to  have  been  adulterated  in  a  manner  injurious 
to  health,  and  such  sale,  offer,  or  exposure  for  sale  shall 
render  the  vendor  liable  to  the  penalty  hereinafter  pro- 
vided in  respect  to  the  sale  of  adulterated  food;  except  that 
skimmed  milk  may  be  sold  as  such  if  contained  in  cans 
bearing  upon  their  exterior,  within  twelve  inches  of  the 
tops  of  such  vessels,  the  word  '  skimmed'  in  letters  of  not 
less  than  two  inches  in  length,  and  served  in  measures  also 
similarly  marked  ;  but  any  person  supplying  such  skimmed 
milk,  unless  such  quality  of  milk  has  been  asked  for  by 
the  purchaser,  shall  not  be  entitled  to  plead  the  provisions 
of  this  section  as  a  defence  to  or  in  extenuation  of  any 
violation  of  this  Act.    2.  Nothing  in  this  section  shall  be 

o 

interpreted  to  permit  or  warrant  the  admixture  of  water 
with  milk,  or  any  other  process  than  the  removal  of  cream 
by  skimming." 

Sec.  22  imposes  a  penalty  upon  "every  person  who 
wilfully  adulterates  any  article  of  food  or  any  drug,  or 
orders  any  other  person  so  to  do  ;"  and  sec.  23  imposes  a 
penalty  upon  "every  person  who,  by  himself  or  his  agent, 
sells,  offers  for  sale,  or  exposes  for  sale,  any  article  of  food 
or  any  drug,  which  is  adulterated  within  the  meaning  of 
this  Act " :  *  *  *  "  Provided,  that  if  the  person  accused 
proves  to  the  Court  before  which  the  case  is  tried  that  he 
did  not  know  of  the  article  being  adulterated,  and  shews 
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that  he  could  not,  with  reasonable  diligence,  have  obtained  Judgment, 
that  knowledge,  he  shall  be  subject  only  to  the  liability  Armour, 
to  forfeiture  under  the  21st  sec.  of  this  Act."  ^-J- 

These  provisions  of  the  Adulteration  Act  would  seem 
to  include  what  is  prohibited  by  sec.  1  of  the  Act  51  Yic. 
ch.  32,  (0). 

The  passing  of  the  Adulteration  Act  by  the  Dominion 
Parliament  is  no  reason,  however,  against  the  passing  by 
the  Ontario  Legislature  of  the  section  in  question,  if  it 
comes  properly  within  the  powers  of  that  Legislature  under 
the  provisions  of  the  "  British  North  Ameiica  Act." 

The  validity  of  the  section  is  defended  as  a  law  made 
in  relation  to  "  property  and  civil  rights,"  and  is  attacked 
as  a  law  made  in  relation  to  "  criminal  law." 

"  The  true  nature  and  character  of  the  legislation  in  the 
particular  instance  under  discussion  must  always  be  de- 
termined, in  order  to  ascertain  the  class  of  subject  to  which 
it  really  belongs  " :  Russell  v.  The  Queen,  7  App.  Cas.,  at 
page  839  ;  and  we  have  to  ascertain,  therefore,  the  primary 
object  of  the  Act  in  question. 

The  primary  object  of  this  Act  is  to  create  new  offences 
and  to  punish  them  by  fine,  and  in  default  of  payment  by 
imprisonment,  and  this  is  its  true  nature  and  character. 

The  result  sought  to  be  obtained  thereby  is  no  doubt 
fair  dealing,  and  this  is  the  result  sought  to  be  obtained 
by  making  the  obtaining  chattels,  money,  or  valuable  se- 
curities by  false  pretences  with  intent  to  defraud,  an 
offence  punishable  by  imprisonment. 

It  is  sought  by  this  Act  to  bring  about  the  result  that 
persons  contracting  to  deliver  milk  to  a  cheese  or  butter 
manufactory  will  be  deterred  from  dishonesty  in  carrying 
out  such  contracts,  and  in  this  way  this  legislation  has 
relation  to  property  and  civil  rights,  contracts  and  the  en- 
forcement of  them,  coming  clearly  within  that  defini- 
tion. 

But  its  relation  to  "property  and  civil  rights  "  is  much 
more  remote  than  its  relation  to  "  criminal  law,"  and  it  is 
under  the  latter  class  that  it  mutst  be  rano-ed. 
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Judgment.      And  coming,  as  I  must  hold  it  to  come,  within  "  crim 
Armour,    i^al  law,"  it  cannot  come  within  matters  of  a  purel}^  local 
or  private  nature. 

This  legislation  being,  therefore,  outside  of  the  powers 
of  the  local  Legislature,  this  conviction  must  be  held 
invalid,  and  must  be  quashed,  but  it  will  be  without  costs, 
and  with  the  usual  protection  to  the  magistrate. 

Street,  J. : — ■ 

The  defendant  has  been  convicted  of  having  on  4th 
June,  1888,  at  the  township  of  Dummer,  in  the  county 
•of  Peterborough,  knowingly  and  wilfully  sold  and  sup- 
plied to  the  "  Warsaw  Cheese  Factory "  milk  which  had 
the  cream  partially  removed  therefrom,  contrary  to  the 
statute  in  that  behalf. 

The  statute  under  which  he  was  convicted  is  ch.  32  of 
the  Ontario  Statutes  of  1888,  b}^  the  first  section  of  which 
it  is  provided  that  no  person  shall  knowingly  and  wilfully 
bring  or  send  to  a  cheese  or  butter  manufactory,  or  the 
owner  or  manager  thereof  ^"  *  milk  from  which  ?ny 
Tiream  has  been  taken  *  *  without  distinctly  notifying 
in  writing  the  owner  or  manager  of  such  *  *  manu- 
factory that  the  milk  sold  has  had  the  cream  taken  from 
it.  By  the  4th  section  of  the  same  statute  it  is  provided 
that  any  person  who  violates  the  provisions  of  this  section, 
upon' conviction  thereof  before  any  justice  or  justices  of  the 
peace  shall  forfeit  and  pay  a  sum  of  not  less  than  $5,  and 
not  more  than  $50,  together  with  costs,  &c. 

The  conviction  has  been  removed  into  this  Division  by 
cert  lor  ariy  and  the  defendant  moves  to  quash  the  conviction 
on  the  ground  that  the  provisions  of  the  Act  under  which 
he  has  been  convicted  are  ultra  vires  the  Legislature  of  the 
Province  of  Ontario. 

By  sub-sec.  13  of  sec.  92  of  the  "  British  North  America 
Act "  the  Provincial  Legislature  obtained  its  power  to  deal 
with  matters  relating  to  "  property  and  civil  rights,"  and 
by  sub-sec.  16  to  pass  laws  providing  for  the  imposition  of 
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punishment  by  fine,  penalty,  or  imprisonment  for  enforcing  Judgment 
any  law  of  the  Province  made  in  relation  to  any  matter  street  J, 
•coming  within  its  legislative  powers. 

The  adjustment  of  the  basis  upon  which  the  dealings 
between  the  Managers  of  cheese  factories  in  the  Province 
and  the  persons  supplying  milk  to  them  should  take  place, 
and  the  devising  of  the  best  means  of  securing  the  former 
against  unfair  dealing  on  the  part  of  the  latter,  seem  to 
fall  well  within  the  scope  of  the  description  of  property 
and  civil  rights  in  the  Province  ;  "  and  if  the  punishment 
imposed  had  been  confined  to  pecuniary  damages  for  the 
loss  sustained  there  could  be  little  doubt  as  to  the  validity 
of  the  Act.  We  have,  however,  here  not  only  a  law  for- 
bidding the  delivery  of  skimmed  milk  to  the  manufac- 
turer, but  the  imposition  on  the  person  delivering  it  of  a 
punishment  upon  his  conviction,  before  a  justice  of  the 
peace,  of  a  violation  of  the  provisions  of  the  Act,  and  it  is 
urged  that  this  is  a  transgression  upon  the  power  exclu- 
sively reserved  to  the  Dominion  Parliament  of  dealing 
with  the  criminal  law  of  the  Dominion. 

There  are  good  reasons  for  holding  that  the  Provincial 
Legislatures  could  not,  by  the  mere  act  of  passing  a  stat- 
ute forbidding  the  doing  of  some  thing,  already  an  offence, 
but  affecting  property  and  civil  rights  in  the  Provimce^ 
confer  upon  themselves  jurisdiction  to  inflict  a  new  pun- 
ishment for  the  offence,  and  justify  it  upon  the  ground 
that  they  were  merely  enforcing  their  own  statute.  The 
foundation  for  the  jurisdiction  claimed  would  be  defective 
because  of  its  dealing  with  matters  of  criminal  law.  But 
when  the  "  British  North  America  Act "  was  passed  it  was 
not  an  offence  either  at  common  law  or  by  statute  for  a 
person  to  deliver  skimmed  milk  without  revealing  the  fact. 
See  Burnhy  v.  Bollett,  16  M.  &  W.  644,  in  which  the  old 
statutes  upon  kindred  matters  are  quoted.  I  do  not  mean 
to  say  that  this  is  the  only  test  to  be  applied,  but  it  clears 
the  ground  of  the  initial  difficulty  and  leaves  it  open  to  us 
to  consider  the  real  character  of  the  legislation  which  is 
attacked,   that    legislation    being    within    the  letter 
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Judgment,  of  the  powers  of  the  Legislature  under  the  Consti- 
Street,  J.  tutional  Act.  Is  it  an  Act  constituting  a  new- 
crime  for  the  purpose  of  punishing  that  crime  in 
the  interest  of  public  morality  ?  Or  is  it  an  Act  for  the 
regulation  of  the  dealings  and  rights  of  cheese  makers 
and  their  patrons,  with  punishments  imposed  for  the  pro- 
tection of  the  former  ?  If  it  is  found  to  come  under  the 
former  head,  I  think  it  is  bad  as  dealing  with  criminal  law  ; 
if  under  the  latter,  I  think  it  is  good  as  an  exercise  of  the 
rights  conferred  on  the  Province  by  the  92nd  sec.  of  the 
"  British  North  America  Act."  An  examination  of  the  Act 
satisfies  me  that  the  latter  is  its  true  object,  intention,  and 
character.  It  is  not  made  an  offence  to  deliver  skimmed 
sour,  tainted,  or  adulterated  milk  to  the  cheese  maker,  as 
we  should  expect  to  find  in  an  Act  intended  for  the  public 
interest;  the  ofience  consists  in  doing  so  without  notifying^ 
the  fact  to  the  cheese  maker  ;  he  is  the  person  injured  by 
the  breach,  and  intended  to  be  protected  by  the  notice. 
It  is  true  that  the  cheese  maker  is  not  necessarily  required 
to  be  the  informant  upon  a  prosecution  under  the  Act, 
but  he  is  the  only  person  who  is  authorized  to  compel  the 
person  who  has  delivered  the  milk,  to  submit  his  cows  and 
his  milk  to  the  tests  provided  by  the  Act.  These  tests 
appear  to  be  the  only  practicable  means  in  most  cases  of 
obtaining  proof  of  the  ofi'ence.  They  are,  at  all  events,  the 
means  pointed  out  by  the  statute,  and  if  the  offence  created 
were  intended  to  be  punished  in  the  interests  of  the  pub- 
lic and  not  of  the  cheese  maker,  we  should  have  expected 
to  find  the  means  of  proving  it  placed  in  the  hands  of  the 
officers  of  public  justice,  and  not  confined  to  the  person 
against  whom  the  ofience  is  alleged  to  have  been  commit- 
ted. 

Finding  then,  as  I  do  in  this  statute,  that  the  punish- 
ments imposed  by  it  are  directed  to  the  enforcement  of  a 
law  of  the  Provincial  Legislature  relating  to  property  and 
civil  rights  in  the  Province  ;  that  the  offences  created  by  it 
formed  no  part  of  the  criminal  law  previously  existing;  and 
that  the  apparent  object  of  the  Act  is  to  protect  private 
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rights  rather  than  to  punish  public  wrongs,  I  am  obliged  Judgment, 

to  differ  from  the  conclusion  at  which  the  Chief  Justice  Street,  J. 
has  arrived,  and  to  say  that  in  my  judgment  the  conviction 
should  be  affirmed,  and  the  motion  dismissed  with  costs. 

Falconbridge,  J.,  agreed  with  Armour,  C.  J. 

Conviction  quashed. 


[QUEEN'S  BENCH  DIVISION.] 

Curry  v.  Canadian  Pacific  Railway  Company. 

Railway  company — Negligence — Invitation  to  passenger  to  hoard  moving 
train — Patent  danger — Question  for  jury — New  trial. 

The  plaintiff,  who  was  a  passenger  on  a  train  of  the  defendants,  alighted 
at  a  station,  and  the  train  having  started  before  he  had  re-entered  it, 
endeavored  to  jump  on  while  it  was  in  motion.  In  doing  so  he  was  in- 
jured, and  brought  this  action  for  damages  for  negligence.  There  was 
evidence  of  an  invitation  by  the  conductor  of  the  train  to  jump  on 
while  it  was  in  motion,  and  the  jury  found  (I)  that  there  was  such  invi- 
tation. They  also  found  (2)  that  the  plaintiff  used  a  reasonable  degree 
of  care  in  endeavoring  to  get  on  ;  and  (3)  that  he  was  injured  while 
trying  to  get  on,  in  pursuance  of  the  request  of  the  conductor. 

It  was  argued  by  the  defendants  that  the  danger  to  the  plaintiff  was  so 
patent  and  obvious  that  he  had  no  right  to  act  on  the  conductor's  invi- 
tation, or  to  attempt  to  get  on  the  train. 

Held,  that  this  was  a  matter  which  should  have  been  submitted  to  the 
jury,  and  that  it  was  not  covered  by  the  second  finding  ;  that  the  ques- 
tions involved  in  the  action  could  not  be  determined  upon  the  findings, 
and  that  there  should  be  a  new  trial. 

Ptr  Armour,  C.  J. — Questions  for  the  jury  suggested. 

This  action  was  tried  before  Street,  J.,  and  a  jury,  at 
tlie  Toronto  Spring  Assizes,  1888. 

The  statement  of  claim  alleged  that  the  plaintiff,  who 
was  a  cattle  drover,  was  on  the  23rd  May  a  passenger  on 
a  train  of  defendants  in  charge  with  two  assistants  of  a 
consignment  of  cattle  from  Milton  to  Montreal,  and  had  in 
consideration  of  the  premises  received  from  defendants  a 
ticket  or  pass  entitling  him  to  be  safely  carried  on  said 
train  in  char-ge  of  said  cattle  to  Montreal. 
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Statement.  That  on  the  morning  following  the  23rd  of  May,  the 
plaintiff  was  informed  by  the  defendants'  servants  that  the 
said  train  would  stop  at  Sharbot  Lake,  (a  station  on  de- 
fendants' line,)  a  sufficient  length  of  time  to  enable  plain- 
tiff and  his  assistants  to  get  breakfast. 

That  on  arriving  at  Sharbot  Lake  aforesaid,  the  said 
train  did  stop,  and  upon  defendants'  servants  repeating  the 
representations  referred  to,  the  plaintiff  and  his  servants 
alighted  from  said  train  and  were  shewn  by  defendants' 
servants  to  a  hotel  close  by  for  the  purpose  of  getting 
breakfast. 

That  whilst  the  plaintiff  was  engaged  in  getting  his 
breakfast,  the  defendants,  without  waiting  nearly  the 
length  of  time  represented,  negligently  and  without  any 
warning  to  the  plaintiff,  started  the  said  train,  and  the 
plaintiff  on  becoming  aware  of  the  fact,  as  it  was  abso- 
lutely necessary  for  him  to  go  on  the  same,  mshed  out 
and,  at  the  express  invitation  of  the  defendants  to  board 
the  said  train,  and  using  all  possible  and  reasonable  care 
in  that  behalf,  yet  whilst  attempting  to  do  so,  owing  to 
the  facts  aforesaid,  and  the  negligence  of  the  defendants, 
the  plaintiff  was  thrown  violently  to  the  ground  and 
received  injuries,  &c. 

The  defendants  by  their  statement  of  defence  denied 
all  charges  of  negligence,  and  said  that  the  accident  which 
happened  to  the  plaintiff  resulted  purely  from  his  own 
negligence  and  failure  to  use  ordinary  care  on  the  occasion 
referred  to. 

Questions  were  submitted  to  the  jury,  which  were  an- 
swered as  follows  : 

1.  Did  the  conductor  tell  the  plaintiff  to  get  on  the 
train  whilst  it  was  in  motion  ?    Ans.  Yes. 

2.  If  the  conductor  told  the  plaintiff  to  get  on  the  train 
whilst  it  was  in  motion,  did  the  plaintiff  use  a  reasonable 
degree  of  care  in  endeavouring  to  do  so  ?    Ans.  Yes. 

3.  Was  the  plaintiff  injured  while  trying  to  get  on  the 
train  in  pursuance  of  the  request  of  the  conductor  ?  Ans. 
Yes. 
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4.  If  the  plaintifF  is  entitled  to  damages,  at  what  sum 
do  you  fix  them  ?    Ans.  $2,000. 

Upon  these  findings  the  learned  Judge  directed  judg- 
ment to  be  entered  for  the  plaintiff  for  $2,000. 

At  the  Easter  Sittings  (1888)  of  the  Divisional  Court  G-.T. 
Blackstoch  obtained  an  order  nisi  to  set  aside  the  verdict 
and  judgment  for  the  plaintiff,  and  to  enter  a  verdict  and 
judgment  for  the  defendants,  or  for  a  new  trial  on  the 
following  grounds : 

1.  The  answers  to  the  questions  and  the  verdict  generally 
.are  contrary  to  law  and  evidence  and  the  weight  of  evi- 
dence. 

2.  The  evidence  disclosed  no  cause  of  action  against  the 
-defendants,  and  upon  the  admitted  facts  the  learned  Judge 
•ouofht  to  have  dismissed  the  action. 

3.  There  was  no  breach  of  duty  proven  on  the  part  of 
the  defendants'  servants,  and  the  plaintiff*  himself  was 
the  cause  of  the  accident  which  befell  him.  The  conduc- 
tor of  the  train  had  no  authority  to  extend  an  invitation 
to  the  plaintiff  to  get  on  the  train  when  in  motion,  and  if 
the  plaintiff  did  so  attempt  to  get  on,  the  defendants  are 
not  liable,  and  the  jury  should  have  been  so  instructed. 

4.  Even  if  the  conductor  had  been  authorized  to  invite 
the  plaintiff  to  get  on  the  train  while  in  motion,  it  was 
the  duty  of  the  plaintiff  to  avail  himself  of  that  invita- 
tion with  strict  particularity,  which  he  did  not  do. 

5.  Upon  the  whole  case  a  verdict  should  have  been 
•entered  for  the  defendants. 

On  the  3rd  September,  1888,  Blackstoch  supported  the 
•order  nisi.    Was  the  invitation  to  get  on  the  train  when  in 
motion  such  an  invitation  as  the  conductor  should  have 
given  and  the  plaintiff  should  have  accepted  ?  If  the  danger 
was  so  patent  that  anybody  might  see  it,  the  plaintiff  should 
■  not  have  exposed  himself :  Laxv.JJarlington,  5  Ex.  D.  per 
Bramwell,  L.  J.,  at  p.  34;  Clayards  v.  Detliick,  12  Q.  B. 
439.    If,  as  a  matter  of  law,  responsibility  devolves  upon 
;  a  railway  compaay  by  reason  of  the  invitation  of  a  conduc- 
'  tor,  the  passenger  must  comply  strictly  with  the  invitation. 
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Argnment.  According  to  the  plaintiff's  evidence  here,  the  invitation 
was  to  "  hand  up  the  lunches  and  jump  on."  By  this  the 
conductor  must  have  meant  handing  up  the  lunches  as  a 
condition  of  getting  on.  The  defendants  do  not  admit  that 
any  invitation  was  given  at  all,  or  if  it  was  that  the  company 
were  made  responsible  thereby,  but  probably  the  jury's 
finding  will  not  be  disturbed,  and  the  defendants  say  that 
the  invitation  was  not  strictly  complied  with.  On  the 
question  of  invitation,  I  refer  to  Pierce  on  Kailroads,  p. 
329. 

J.  W.  Elliott,  for  the  plaintitl*,  shewed  cause,  and  referred 
to  Smith  on  Negligence,  2nd  Eng.  ed.,  pp.  235,  236,  and 
App.  B. ;  Pollock  on  Torts,  Eng.  ed.  of  1887,  pp.  359,  370, 
374,  377  ;  Wood  on  Railroads,  ed.  of  1885,  pp.  1155,  1156  ; 
Wharton  on  Negligence,  ed.  of  1878,  sees.  369,  375  : 
Bridges  v.  JSorth  London  R  W.  Co.,  L.  K  7  H.  L.  213,  at 
pp.  233  et  seq. ;  Wanless  v.  North  Eastern  R.  W.  Co.,  L 
R.  7  H.  L.  12  ;  Haldan  v.  Great  Western  R.  W.  Co.,  30 
C.  P.  89  ;  Edgar  v.  Korthern  R.  W.  Co.,  4  0.  K  201 ;  Dunn 
V.  Grand  Trunk  R.  W.  Co.,  58  Maine  187. 

Blackstock,  in  reply,  referred  to  Cameron  v.  Milloy,  14 
C.  P.  340  ;  Pittsburgh  etc.  Railway  Co.  v.  Krouse;  30 
Ohio,  at  p.  239. 

February  4,  1889.    Falconbridge,  J.  : — 

There  was  evidence  to  support  the  findings  of  the  jury 
in  answer  to  the  1st  and  3rd  questions,  and  the  only 
grounds  on  which  we  can  be  asked  to  disturb  the  verdict^ 
are  those  set  forth  in  the  2nd,  3rd,  and  4th  paragraphs  of 
the  order  nisi,  i.  e.  whether  the  invitation  which  the  jury 
have  found  that  the  conductor  gave,  was  such  an  invita- 
tion as  he  had  a  right  to  extend,  and  the  plaintiff  had  a 
right  to  avail  himself  of.  The  following  is  the  plaintiff's 
account : 

Q.  Well,  what  happened  then  ?  A.  We  just  looked  around  and  saw 
the  train  going  out.  Q.  Was  it  far  from  this  hotel  to  the  track?  A.  It 
-w  as  not  very  far  ;  it  might  be  25  or  30  yards.    Q.  When  you  noticed  the 
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train  going  past,  what  did  you  do  ?    A.  I  grabbed  the  lunches  in  my  Judgment. 

hand  and  ran  out.    Q.  What  did  Landsborough  do  ?    A.  He  ran  out  ~~ 

ahead  of  me.    He  kept  ahead  of  me.     Q.  What  did  he  do  ?    A.  He  j  ^ 

grasped  a  car  on  the  train,  and  jumped  on.    I  then  grabbed  a  car,  and 

the  conductor  ran  along  the  top  of  the  train,  and  lay  down  on  his  belly  j 

about  where  I  was,  and  says  he,  '  hand  those  parcels  to  me  and  jump  on  '  5 

the  train  was  moving,  and  I  was  opposite  the  track,  just  alongside  the 

train ;  he  ran  back  to  where  I  was  and  lay  on  a  freight  car  on  his  belly 

and  told  me  to  hand  up  those  parcels  and  jump  on,  that  he  was  going. 

Q.  What  did  you  do  ?    A.  I  just  grabbed  the  hand  rail  of  a  car  with  my 

right  hand  and  handed  up  with  my  left  hand  the  parcels.    Q.  What 

happened  then  ?    A.  I  got  a  jerk  which  draggsd  me  under  the  wliesl 

and  it  ran  over  my  foot  then.    Q.  As  I  understand,  you  went  up  and 

had  stopped,  and  the  conductor  told  you  to  hand  up  your  parcels  to  him, 

and  whilst  you  were  doing  that  you  received  a  jerk,  and  met  with  the 

injury  ;  by  a  jerk  of  the  train  your  foot  was  brought  under  the  wheel 

and  crushed  ?    A.  Yes,  sir,  and  the  foot  was  cut  off. 

Q.  Why  did  you  go  up  to  the  car  at  all,  Mr.  Curry  ?  A.  Well,  I  would  not 
have  gone  up  at  all  if  this  man  had  left  me  alone  ;  he  was  laying  on  top 
hollering  to  me,  telling  me  to  reach  the  parcels  up  to  him,  and  jump  on. 

On  cross-examination  he  says  : 

Q.  When  youjgot  the  lunches,  you  came  out  of  the  hotel  ?  A.  The 
whole  of  the  lunches  were  not  ready  ;  I  just  grabbed  what  they  had 
ready,  and  went  out.  Q.  I  did  not  ask  you  that ;  I  really  must  ask  you 
to  answer  my  question  ;  when  you  got  the  lunches  you  ran  out  of  the 
hotel  ?  A.  Yes  sir.  Q.  And  the  train  was  then  in  motion  ?  A.  Yes, 
sir.  Q.  Going  at  what  rate  ?  A.  I  cannot  say  how  fast.  Q.  How  much? 
A.  She  was  going  a  pretty  smart  run  ;  I  could  keep  up  with  her.  Q.  How 
fast,  the  trot  of  a  horse  ?  A.  Oh  no,  a  slow  trot.  Q,  What  would  you 
say,  5  or  6  miles  an  hour  ?  A.  Yes,  it  might  be  going  that.  Q.  The 
train  was  immediately  in  front  of  you  when  you  came  out  of  the  hotel  ? 
A.  Yes,  sir. 

Q.  The  trouble  with  you  was  you  had  these  two  lunches  in  your  hand, 
that  was  your  difficulty  ?  A.  Yes  sir.  Q.  Which  hand  did  you  have 
them  in  ?  A.  Left  hand.  Q.  And  you  ran  northwards  from  the  hotel  ? 
A.  Yes,  kind  of  like  that. 

********* 

Q.  That  is  to  say,  the  track  was  north  of  the  hotel  ?  A.  Yes,  sir.  Q. 
And  the  train  was  going  eastward  ?  A.  Yes,  sir.  Q.  Well  then,  it  is 
this  way,  if  the  train  were  going  eastward,  and  you  grabbed  on  to  it  with 
your  right  hand,  it  would  drag  you  into  the  train,  wouldn't  it  ?  A. 
When  I  got  hold  of  it  that  way,  reaching  up,  I  got  a  jerk,  and  was  drawn 
in.  Q.  If  you  grabbed  at  the  train  with  your  right  'hand,  the  result 
would  be  to  bring  you  forward,  wouldn't  it  ?  A.  Well;  I  suppose  it 
would.    Q.  And  that  is  what  happened  to  you,  you  were  swung  inwards 
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JmTgmentc    towards  the  train  and  got  in  between  the  cars  ?  A.  Yes,  sir.    Q.  And 

—   that  is  the  way  you  got  your  injury  ?    A.  Yes,  sir. 

-Falconbridge^         ^.  ^  ^.  ^  ^.  *  *  *  * 

Q,  And  when  he  got  opposite  a  car,  he  jumped  ?  A.  Yes.  Q.  And 
when  you  got  to  one,  you  jumped?  A.  No,  I  stopped  running  before  I 
got  up  to  the  car.  Q,  And  what  did  you  stop  running  for  ?  A.  Because 
I  thought  I  would  not  jump  on ;  because  I  had  these  parcels  in  my  hanp 
Q.  Then,  you  (subsequently  altered  your  mind  ?  A.  As  soon  as  the  con- 
ductor lay  down  on  the  top  of  the  train. 

■X-  *******  * 

Q.  Now,  did  you  make  more  than  one  jump  to  get  on  the  train  ?  A.- 
No,  sir.  Q.  Then,  what  you  jumped  at  on  the  occasion  when  you  did 
make  the  jump,  were  the  iron  steps  that  led  up  the  side  of  the  box 
freight  car  ?  A'.  Yes,  sir.  Q.  And  you  attempted  to  jump  with  these 
lunches  in  your  hand  ?  A.  No,  sir  ;  I  intended  him  to  take  them.  Q. 
But  he  did  not  ?  A.  No.  Q,  This  car  passed  you  and  he  did  not  get  the 
lunches  ?  A.  No,  sir  ;  I  got  thrown  in  when  he  was  trying  to  take  the 
lunches  out  of  my  hand.  Q.  What  were  you  doing  at  that  time  ?  A.  I 
was  reaching  up  to  him  when  I  got  thrown.  Q.  And  you  had  hold  of 
the  car?  A.  Yes,  sir.  Q.  With  your  right  hand?  A.  Yes,  sir. 
Which  end  of  the  car — the  forward  or  back  end  ?  A.  The  back  end.  Q. 
Q.  You  were  running,  holding  on  to  the  car  with  your  right  hand,  and 
the  car  going  eastward,  and  you  were  holding  the  lunches  with  your  left 
hand?  A.  Yes,  sir.  Q.  You  are  quite  certain  you  never  made  but  one 
jump  to  get  on  the  train  ?    A.  Yes,  sir  ;  that  is  all  I  made, 

T  give  tlie  plaintiff's  account  because  the  principal  con- 
flict of  evidence  is  not  on  this  branch,  but  as  to  the  invi- 
tation, (which  has  been  settled  by  the  finding  of  the  jury) 
because  the  jury  must  have  preferred  his  account  to  that 
of  any  one  differing  from  him,  and  because  the  defendant's 
counsel  maintains  that  on  his  own  shewing  the  plaintiff  is 
not  entitled  to  recover. 

We  were  not  referred  to  any  case  which  supports  the 
contention  that  a  conductor  has  no  right  or  authority  to 
give  an  invitation  such  as  was  given  and  acted  on  here.  One 
would,  perhaps,  be  somewhat  surprised  to  find  such  a  case 
in  view  of  the  extended  power  over  his  train,  and  over  the 
passengers  thereon,  vested  in  a  conductor  in  Canada  and 
the  United  States  of  America. 

The  real  point  in  this  case  arises  on  the  defendants' 
argument  that  the  danger  to  the  plaintiff  was  so  patent 
and  obvious  that  he  had  no  right  to  act  on  the  conductor's 
invitation  or  to  attempt  to  get  on  the  train.  The  plaintiff's- 
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own  testimony  is  relied  on  by  the  defendants  as  shewing  Judgment, 
that  he  knew  the  attempt  was  dangerous.  Falconbridge, 

In  the  English  and  Canadian  cases  which  I  have  looked 
at,  tbe  invitation  of  the  defendants  or  their  agent  is  not 
so  direct  and  pointed  as  it  is  here.  It  is  rather  implied 
from  the  circumstances  or  from  a  general  invitation,  such 
as  calling  out  the  name  of  a  station  ;  Lax  v.  Darlington, 
5  Ex.  D.  at  p.  34 ;  Wyatt  v.  Great  Western  R.  W.  Co.,  6 
B.  &  S.  709 ;  Haldan  v.  Great  Western  R.  W.  Co.,  30  C.  P. 
89  ;  Siner  v.  Great  Western  R.  W.  Co.,  L.  K  3  Ex.  150  ;  L- 
R  4  Ex.  117;  Cameron  v.  Milloy,  14  C.  P.  340  ;  Bridges  v. 
Forth  London  R.  W.  Co.,  L.  R  7  H.  L.  213;  Wanless  v. 
North  Eastern  R.  W.  Co.,  L.  7  H.  L.  12 ;  Edgar  v.  Nor- 
thern R.  W.  Co.,  4  0.  R  201. 

The  result  of  the  American  cases  is  given  in  Mr.  Wood's 
treatise  on  the  Law  of  Railroads,  sec.  307  :  "  But  while 
as  previously  stated,  generally  an  attempt  to  get  aboard  a 
train  in  motion,  will  be  treated  as  evidence  of  negligence 
fer  se  on  ihe  part  of  the  passenger,  yet  instances  may 
exist  where  it  is  not  so,  and  the  passenger  is  justified  in 
making  the  attempt ;  but  in  such  cases  liability  arises,  if 
at  all,  because  of  the  fact  that  the  danger  w^as  not  obvious  ; 
or  because  the  agents  of  the  company  directed  the  passen- 
ger to  make  the  attempt.  But  even  where  the  agents  of 
the  company  direct  the  passenger  to  do  so,  the  company  is 
not  liable,  if  it  was  gross  negligence  on  the  part  of  the 
passe^nger  to  make  the  attempt  in  vieiv  of  all  the  circum- 
stances ;  and  whether  it  was  so  or  not  depends  u[)on  the 
fact  whether,  under  the  circumstances,  the  act  w^as  obviously 
dangerous,  and  is  a  question  for  the  jury." 

I  think  it  was  a  question  for  the  jury  in  this  case,  and 
1  do  not  see  how  the  learned  Judge  could  have  withdrawn 
it  from  them. 

But  has  this  question  been  directly  passed  on  by  the 
jury  ?  viz.,  was  the  danger  so  obvious  that  a  reasonable 
man  would  not  have  accepted  the  conductor's  invitation  ?  • 
or,  in  other  words,  was  it  or  was  it  not  gross  negligence  on 
the  part  of  the  plaintift  to  make  the  attempt,  in  view  of 
all  the  circumstances  ? 
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Judgment       I  at  first  thought  that  this  question  was  involved  in  and 
Falconbridge,  covered  by  the  second  one,     *     *     Did  the  plaintiff  use 
J-        a  reasonable  degree  of  care  in  endeavouring  to  do  so  ? 

But  on  more  mature  consideration,  I  think  it  is  not. 
The  question  which  I  suggest  touches  the  reasonableness 
of  plaintiff's  attempting  to  board  the  train  at  all — a  very 
different  thing  from  the  degree  of  care  exercised  by  him 
in  endeavouring  to  do  so  after  he  has  made  up  his  mind  to 
attempt  it. 

The  learned  Judge  in  his  charge  seemed  to  point  rather 
to  the  degree  of  care  used  in  actually  trying  to  get  on.  He 
says  : 

' '  The  second  question  for  you  will  be — 

"  If  the  conductor  told  the  plaintiff  to  get  on  the  train  whilst  it  was 
in  naotion,  did  the  plaintiff  use  a  reasonable  degree  of  care  in  endeavour- 
ing to  do  so  ? 

"  If  the  plaintiff  did  not  use  a  reasonable  degree  of  care  in  getting  on 
the  train,  then  the  defendants  would  not  be  liable.  You  will  consider 
it  in  this  View — the  plaintiff  must  hav^e  known  it  was  a  very  dangerous 
thing  to  do.  Well,  that  being  so,  did  the  conductor  tell  him  to  get  on  ; 
and  was  he  justified  in  trying  to  get  on  ?  But,  if  he  tried  to  get  on, 
knowing  it  was  a  dangerous  thing  to  do,  even  if  you  should  consider  he 
was  justified,  in  view  of  the  invitation  of  the  conductor,  in  trying  to  get 
on,  he  must  exercise  a  very  great  amount  of  care  in  trying  to  get  on,  and 
if  he  did  not  exercise  a  Very  great  amount  of  care,  still  the  defendants 
would  not  be  liable." 

At  least  the  question  is  ambiguous,  and  the  answer 
which  has  been  given  is  not  inconsistent  with  a  finding 
that  he  ought  not  to  have  endeavoured  to  get  on,  and  is 
not,  therefore,  decisive  of  the  case.  I  do  not  think  we  can 
decide  the  point,  which  has  been  left  untouched  upon  the 
evidence  before  us  ;  and  there  must  be  a  new  trial ; 
costs  of  the  former  trial  and  of  this  motion  to  be  costs  in 
the  cause. 

Armour,  C.  J. : — 

I  do  not  think  that  we  can  satisfactorily  determine  the 
questions  involved  in  this  suit  upon  the  questions  pro- 
pounded to  the  jury,  and  upon  the  answers  thereto  given 
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by   them,  and  that   there   must,  therefore,  be    a  new  Jndgment, 

In  determining:  whether  or  not  the  defendants  were 
guilty  of  negligence  causing  the  injury  to  the  plaintiff, 
and  whether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence,  the  jury  should  be  asked  to  consider  whether 
or  not  the  alternative  imposed  upon  the  plaintiff  of  board- 
ing the  train  or  losing  his  passage  by  it,  was  so  imposed 
by  the  misconduct  of  the  defendants  or  by  his  own  mis- 
■conduct,  and  in  arriving  at  a  conclusion  as  to  this,  to  con- 
sider whether  the  conductor  did  or  did  not  inform  the 
plaintiff  that  he  would  stop  10  or  15  minutes  or  more  at 
Sharbot  Lake  ;  if  he  did,  did  he  stop  that  length  of  time, 
or  did  he  start  before  that  time  was  up  ?  Did  he  send  a 
brakesman  to  warn  the  plaintiff  that  he  was  about  to 
start  ?  Did  the  brakesman  warn  the  plaintiff  to  that 
effect  ?  Did  a  reasonable  time  elapse  after  such  warning, 
if  given,  to  enable  the  plaintiff  to  board  the  train  before  he 
started  it  ?  If  such  warning  was  not  given,  ought  the  con- 
ductor, reasonably  acting,  to  have  waited  until  the  return 
of  the  brakesman  before  he  started  the  train  ?  Did  he  so 
wait  ? 

The  jury  should  also  be  asked  to  consider  whether  the 
plaintiff  had  made  up  his  mind  to  board  the  train,  and 
attempted  to  do  so  irrespective  of  any  invitation  on  the 
conductor's  part,  or  had  he  made  up  his  mind  not  to  board 
the  train,  or  to  desist  from  attempting  it  until  he  was  in- 
vited to  do  so  by  the  conductor,  and  changed  his  mind 
under  the  influence  of  such  invitation. 

They  should  also  consider  the  speed  at  which  the  train 
was  going  at  the  time  the  plaintiff  attempted  to  board  t 
and  the  risk  attending  the  boarding  of  such  a  train  under 
such  circumstances. 

The  question  of  negligence  and  of  contributory  negli- 
gence is  essentially  and  entirely,  where  there  is  any 
evidence  to  be  left  to  them  of  it,  a  question  for  the  jury  ; 
and  I  content  myself,  therefore,  with  the  suggestion  of 
mattei's  which  I  think  ought  to  be  considered  b_y  them  in 
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Judgment,   arriving  at  a  conclusion,  without  in  any  way  intending  to 
Akmoi's,     limit  them  to  the  consideration  of  these  matters  only,  or  to 
O.J.       exclude  any  other'  matters  properly  coming  before  them 
"upon  the  trial  from  tlieir  consideration. 

Street,  J.,  was  not  present  at  the  ^irgument,  and  took 
no  part  in  the  judgment. 

New  trial  ordered. 

On  the  second  trial  the  jury  found  in  favour  of  the  defendants.] 


[QUEEXS  BENCH  DIVISION.] 

Re  Crawford  v.  Seney. 

Prohibition — Division  Court — Title  to  land. 

The  plain tifif  agreed  to  sell  to  the  defendant  a  parcel  of  land  for  $1,750, 
of  which  $10  was  paid  on  the  execution  of  the  written  agreement.  The 
agreement  contained  no  provision  as  to  possession,  but  the  defendant 
went  into  possession  as  the  purchaser.  The  plaintiff  was  unable  to 
make  title  and  the  defendant  continued  in  possession  for  a  considerable 
time. 

The  plaintifiF  brought  a  Division  Court  action  for  use  and  occupation. 
The  defendant  set  up  that  the  contract  had  not  been  rescinded  when  he 
gave  up  possession  and  that  he  never  l)ecame  tenant  to  the  plaintiff  nor 
liable  to  pay  rent. 

Held,  that  the  plaintiff  was  bound  to  prove  a  contract,  express  or  implied, 
to  pay  compen^^ation  for  the  use  and  occupation,  and  in  order  to  do  so, 
it  might  h;'  ve  been  necessary  to  show  when  the  contract  of  sale  went 
off" ;  but  that  was  not  a  bringing  of  the  title  into  question  so  as  to  oust 
the  jurisdiction  of  the  Division  Court. 

2.  That  in  prohibition  the  Cou]  t  must  be  satisfied  that  the  title  really 
conies  in  question  ;  it  is  not  enough  that  some  question  is  raised  by  the 
defendant's  notice. 

Pursi  r  V.  Bradhume,  7  P.  E.  18,  distinguished. 

Order  of  Street,  J.,  granting  prohibition  reversed. 

Motion  by  the  defendant  for  a  prohibition  to  the  Judge, 
clerk,  and  bailiff  of  the  4th  Division  Court  of  the  county 
of  Victoria,  argued  before  Street,  J.,  in  Chambers  on  the- 
1st  February,  1889. 

McSweyn,  for  the  motion. 
Mastev,  contra. 
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Febrimy  4,  1889.    Street,  J. :—  Judgment. 

'riie  action  in  the  Division  Court  is  brouoht  to  recover  Street,  J. 
foi'  the  use  and  occupation  by  the  defendant  of  a  parcel 
of  land  which  the  plaintiff  had  agreed  to  sell  to  the  defen- 
dant, and  possession  of  which  had  been  delivered  by  the 
plaintiff' to  the  defendant  under  the  contract  of  sale.  The 
defendant  objected  to  the  plaintiff"'s" title,  and  negotiations 
continued  for  some  time,  during  which  the  defendant  re- 
mained in  possession.  The  plaintiff'  contended  that  the 
contract  had  been  in  effect  rescinded  some  months  before 
the  defendant  gave  up  possession,  and  claimed  that  during 
that  time  he  had  become  her  tenant.  The  defendant  con- 
tended that  the  contract  had  not  been  rescinded  until  he 
gave  up  possession,  and  that  he  never  became  tenant  to  the 
plaintiff*,  nor  liable  to  pay  rent  to  her. 

The  learned  Judge  of  the  Court  below  has  held  that  he 
had  jurisdiction  to  entertain  the  question,  considering  that 
no  issue  was  raised  as  to  the  title  of  land. 

The  whole  question  to  be  determined  here  appears  to 
be  one  which  upon  the  authorities  has  been  decided  to 
involve  the  title  to  land.  The  plaintiff*  alleges  and  the 
defendant  denies  that  the  defendant  became  tenant  to  the 
plaintiff.  The  solution  of  this  issue  involves,  necessarily 
upon  the  facts,  the  determination  of  the  question  whether 
during  the  period  for  which  rent  is  claimed  the  defendant 
was  equitable  owner  of  the  property  or  not,  because  if 
in  possession  in  that  capacity  he  is  clearly  not  liable 
to  pay  rent :  Winterhottom  v.  Ingham,  7  Q.  B.  611 ;  How- 
ard V.Shaw,  8  M.  &  W.  118. 

The  existence  of  a  bond  fide  dispute  as  to  whether  or 
not  a  tenancy  had  been  created  has  been  repeatedly  held 
to  involve  the  question  of  the  title  to  land  :  Purse?'  v. 
Bradhurne,  7  P.  R.  18;  GoiJson  v.  O'ConneU,  29  C.  P. 
341  ;  Worman  v.  Brady,  12  P.  R.  618. 

The  case  is  easily  distinguishable  from  that  of  Re  Bushell 
V.  Moss,  11  P.  R.  252,  cited  to  me  by  the  plaintiff',  b}^  the 
circumstance  that  here  no  finding  of  fact  could  give  the 
Division  Court  jurisdiction :  the  whole  question  in  dispute, 
viz.,  tenancy  or  no  tenancy,  being  one  involving  the  title 
to  land  under  the  authority"  of  the  cases  to  which  1  have 
referred. 

1  think  for  these  reasons  that  the  order  for  prohibition 
should  go. 


The  plaintiff*  appealed  from  this  decision,  and  his  appeal 
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Judgment,  was  heard  by  a  Divisional  Court  composed  of  Armour, 

Falconbridge,      J.,  and  FALCONBRIDGE,  J.,  on  the  13th  February,  1889. 
J. 

Watson,  for  the  appeal. 
McSweyn,  contra. 

March  7,  1889.    Falconbridge,  J.  :  — 

The  facts  are  set  torth  in  the  judgment  appealed 
from. 

It  matters  not,  I  take  it,  what  the  defendant  chose  W 
set  up  in  his  notice  disputing  the  plaintiff's  claim. 
Following  is  the  statement  of  the  learned  County  Judge 
as  to  the  matter  in  dispute  at  the  trial :  "  There  is  no  dis- 
pute as  to  the  title.  Both  parties  agree  that  the  plaintiff 
was  in  possession  ;  that  she  agreed  to  sell  to  the  defendant; 
that  he  went  into  possession  under  that  agreement ;  that 
she  could  not  make  a  title  which  defendant  was  willing  to 
accept;  and  the  only  dispute  between  them  is  as  to  whether 
there  were  further  attempts  to  make  it  afterwards." 

Upon  this  statement  it  seems  clear  that  the  title  was  not 
brought  into  question  at  the  trial. 

In  Courts  of  inferior  jurisdiction  it  depends  not  upon 
the  defendant's  pleadings  or  notices  but  upon  what  takes 
place  at  the  trial,  whether  the  title  to  land  comes  in  ques- 
tion or  not.  It  would  be  a  monstroas  thing  if  the  defen- 
dant in  a  Division  Court  action  could,  by  setting  up  a 
question  of  title  in  his  notice  disputing  claim,  ipso  facto 
oust  the  jurisdiction  of  that  Court.  In  this  case  the 
learned  Judge  has  decided,  and  I  think  rightly,  that  there 
was  no  bond  Ude  raising  of  a  question  of  title  by  the  de- 
fendant. 

Purser  v.  Bradhurne,  7  P.  R.  18,  and  other  decisions  in 
the  same  direction,  prevent  a  defendant  who  has  distinctly 
raised  a  question  of  title  on  the  pleadings  from  afterwards 
being  heard  to  say,  on  the  question  of  costs,  that  the  action 
was  not  properly  brought  in  the  High  Court.  I  do  not 
understand  them  to  decide  that  a  defendant  can,  by  merely 
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pleading  non  demisit,  oust  the  jurisdiction  of  the  inferior  Judgment. 
Court.  Armour, 
The  appeal  will  be  allowed  with  costs. 

Armour,  C.  J. : — 

This  was  not,  in  my  opinion,  an  action  in  which  the  right 
or  title  to  any  corporeal  or  incorporeal  hereditament  came 
in  question. 

The  plaintiff  agreed  to  sell  to  the  defendant  a  parcel  of 
land  for  $1,750,  of  w^hich  $10  was  paid  on  the  execution 
of  the  agreement,  which  was  in  writing. 

The  agreement  contained  no  provision  as  to  possession:  the 
defendant,  however,  went  into  possession  as  the  purchaser. 

The  plaintiff  was  unable  to  make  title  to  the  parcel  of 
land  agreed  to  be  sold  to  the  defendant,  and  the  defendant 
continued  in  possession  for  a  considerable  length  of  time, 
and  this  action  was  brought  for  use  and  occupation. 

The  defendant  having  gone  in  under  the  plaintiff,  it  was 
not  competent  for  him  to  deny  the  plaintiff's  title  in  the 
action  for  use  and  occupation. 

In  that  action  the  plaintiff  was  bound  to  prove  a  contract 
express  or  implied,  to  pay  compensation  for  the  use  and 
occupation,  and  in  order  to  do  that  it  may  have  been 
necessary  for  the  plaintiff  to  prove  wlien  the  contract  of 
sale  went  off.  I  do  not  think  that  was  a  bringing  of  the 
title  into  question  so  as  to  oust  the  jurisdiction  of  the 
Division  Court. 

In  my  opinion,  the  appeal  should  be  allowed  v^ith  costs, 
and  the  motion  for  prohibition  dismissed  with  costs. 

The  decisions  as  to  questions  of  costs  are  not  safe  guides 
in  determining  a  question  of  this  kind,  because  a  defen- 
dant may  bring  the  title  to  land  into  question  by  his 
pleadings  and  so  subject  himself  to  High  Court  costs,  but 
in  prohibition  we  have  to  be  satisfied  that  the  title  really 
comes  in  question  before  we  can  prohibit. 

Appeal  alloined  witli  costs  and  motion 
dismissed  with  costs. 
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[queen's  bench  division.] 
Re  Elliott  &  Son  v.  Norris. 

Prohibition  — Division  Court — Territorial  jurisdiction —  Transcript  to 
another  Division  Court  after  judgment. 

A  plaint  was  brouglit  in  the  lirst  Division  Court  of  Middlesex  upon  a 
contract  signed  by  the  defendant,  dated  at  London,  to  pay  to  the  order 
of  the  plaintiff's  at  London,  "$16  in  wood  delivered  on  the  Hamilton 
and  North  Western  Railway,"  which  was  not  in  Middlesex.  The 
defendant  resided  in  the  county  of  Simcoe. 

Held,  that  the  Court  in  which  the  plaint  was  brought  had  no  jurisdir.tion. 

The  defendant  filed  a  notice  disputing  the  claim  and  the  jurisdiction, 
but  did  not  appear  at  the  trial,  and  judgment  was  given  against  him. 
Subsequently  a  transcript  of  the  judgment  was  transmitted  to  the 
seventh  Division  Court  of  Simcoe. 

Held,  that  the  judgment  did  not  thereby  become  a  judgment  of  the 
Simcoe  Court,  and  prohibition  to  the  Middlesex  Court  was  granted 
after  such  transmission. 

Statement.  MoTiON  by  the  defendant  for  prohibition  to  the  first 
Division  "Court  of  tlie  county  of  Middlesex.  The  plaint 
in  the  Division  Court  was  upon  the  following  agreement 
signed  by  the  defendant: 

London,  Ont.,  July  3rd,  1886. 
On  or  before  the  1st  day  of  April,  1887, 1  promise  to  pay  to  the  order  of 
John  Elliott  &  Son,  at  their  ofl&ce  in  London,  $16,  in  wood,  delivered  on 
the  Hamilton  and  North  Western  Eailway,  for  value  received,  and  if  not 
-  prepat-ed  to  pay  when  due  and  longer  time  is  granted,  to  be  at  ten  per 
cent,  until  paid.  I  reside  in  the  township  of  Nottawasaga,  and  own  100 
acres  of  lot  5,  con,  2,  in  my  om  n  right. 

The  defendant  on  being  served  with  a  summons  filed  a 
notice  disputing  the  claim  of  the  plaintiff  on  the  ground 
that  the  contract  sued  on  was  fulfilled,  and  also  disputing 
the  jurisdiction  of  the  Court,. for  that  the  whole  cause  of 
action  arose  within  the  limits  of  the  seventh  Division 
Court  of  the  county  of  Simcoe.  The  defendant  did  not 
appear  at  the  tidal,  and  judgment  was  given  against  him  ; 
and  subsequently  a  transcript  of  the  judgment  was  trans- 
mitted to  the  clerk  of  the  seventh  Division  Court  of  the 
county  of  Simcoe. 

Tke  motion  for  prohibition  was  argued  in  Chambers  on 
the  29th  March,  1889. 
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T.  W.  Hoivard,  for  the  motion. 
J.  B.  Clarke,  contra. 

April  1,  1889.    Galt,  C.  J.  :— 

It  is  manifest  from  the  agreement  itself  that  the  defen- 
dant did  not  reside  within  the  limits  of  the  first  Division 
Court  of  Middlesex,  and,  moreover,  that  the  contract  on  the 
part  of  the  defendant  was  to  be  performed  on  the  line  of 
the  Hamilton  and  North  Western  Railway,  which  is  not 
within  those  limits.  The  contract  was  dated  "  London," 
but  it  was  not  executed  there  ;  it  is,  therefore,  manifest 
that  the  Court  had  no  jurisdiction,  and,  therefore,  this  pro- 
hibition must  be  granted,  but,  as  the  litigation  has  arisen 
from  the  neglect  of  the  defendants  in  not  being  repre- 
sented at  the  trial,  there  will  be  no  costs.  ^ 

Mr.  Clarke  contended  that  as  a  transcript  of  the  judg- 
ment had  been  sent  to  the  seventh  Division  Court  of 
Simcoe,  the  case  had  been  transferred  to  that  Court,  and 
the  application  should  have  been  to  stay  proceedings  in 
that  Court.  This  does  not  appear  to  me  to  be  correct. 
Sec.  217  of  the  Division  Courts  Act,  R.S.O.  ch.  51,  provides 
for  the  transmission  of  the  transcript,  and  then  provides 
■''and  all  proceedings  may  be  taken  for  the  enforcing  and 
collecting  the  judgment  in  such  last  mentioned  Division 
Court,  by  the  officers  thereof,  that  could  be  had  or  taken 
for  the  like  purpose  upon  judgments  recovered  in  any 
Division  Court."  It  makes  no  provision  for  transferring 
the  cause  to  the  other  Court,  whereas  by  the  22ith  section, 
where  a  transcript  has'  been  transmitted  to  a  County 
Court,  it  is  enacted,  "the  same  shall  become  a  judgment  of 
the  County  Court." 

Order  made  for  prohibition.    No  costs. 


Judgment. 
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[CHANCERY  DIVISION.] 

Dalziel  V.  Mallory. 

Assessmeyit  and  taxes — Tax  sale — Neglect  of  duties  by  clerk  and  assessor 
under  R.  S.  0.  (1877 J,  ch.  180,  sec.  109— Curative  effect  of  B.  S.  0, 
(1877 J,  ch.  180,  sees.  155,  156. 

In  1882  a  lot  of  land  in  the  village  of  F. ,  assessed  for  1879  as  "non-resi- 
dent," was  sold  for  the  taxes  of  the  latter  year,  the  treasurer's  deed 
therefor  being  executed  in  1883. 

In  an  action  of  ejectment  brought  by  the  purchaser  against  the  original 
owner  in  1888,  it  appeared  that  in  1882  the  list  of  lands  liable  to  be  sold 
for  arrears  of  taxes  required  by  sec.  108,  R.  S.  0.  (1877),  ch.  180,  and 
which  contained  the  lot  in  question,  was  sent  by  the  treasurer  to  ihe 
clerk  of  the  village,  but  that  it  had  been  lost,  and  although  the  land 
was  occupied  at  the  time,  it  was  not  returned  "as  occupied"  nor  was 
the  owner  notified  that  it  was  liable  to  be  sold  for  taxes  as  provided  for 
by  sec,  109,  R.  S.  0.  (1877),  ch.  180. 

Held,  [Boyd,  C.  dissenting]  that  the  sale  was  invalid,  and  that  notwith- 
withstandiiig  the  lapse  of  time  these  defects  were  not  cured  by  sees. 
155  or  156,  li.  S.  0.  (1877),  ch.  180. 

Per  Proudfoot,  J*  The  want  of  notice  to  the  defendant  of  the  arrears 
and  of  the  liability  of  his  land  to  be  sold  for  them  was  the  want  of  an 
essential  requisite  to  the  power  of  sale. 

Per  Fekgusox,  J.  The  land  having  become  occupied  and  having  suffi- 
cient distress  on  it  to  satisfy  the  taxes,  should,  notwithstanding  the 
errors  of  the  municipal  officers,  be  considered  as  if  it  had  been  returned 
"  occupied  "  and  the  sale  under  such  circumstances  being  forbidden  by 
sec.  ISO,  E.  S.  [0.  (1877),  ch.  180,  was  not  cured  by  sec.  156  of  that 
statute. 

Ptr  Boyd,  C.  The  omission  to  raise  within  the  proper  time  the  objection 
that  sec.  109,  R.  S.  0.  (1877),  ch.  180  was  not  complied  with  is  cured  by 
sec.  156  :  that  section  being  in  the  nature  of  a  statute  of  limitations  as 
to  such  objection. 

Decision  of  MacMahon,  J.,  affirmed. 

Statement.      This  was  an  appeal  from  the  judgment  of  MacMahon,  J. 

The  action  was  tried  at  Sarnia,  on  March  28th,  1888, 
without  a  jury. 

/.  F.  Lister,  for  the  plaintiff. 

Meredith,  Q.C.,  and  Gorman,  for  the  defendant. 

The  facts  sufficiently  appear  in  the  judgments. 

MacMahon,  J. — This  is  an  action  of  ejectment,  tried  be- 
foi  e  me  at  Sarnia,  to  recover  possession  of  lot  No.  93,  on  the 
east  side  of  Arthur  street,  in  the  Village  of  Forest,  in  the 
county  of  Lambton. 
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The  plaintiff's  title  rests  on  a  purchase  bv  him  of  the  Judgment, 
lot  in  question  at  a  tax  sale  held  on  the  3rd  November,  j^^cMahon 
1882  ;  and  for  which  a  deed  was  executed  to  him  by  the  j. 
warden  and  the  treasurer  on  the  11th  November,  1883.  ^ 

The  lot  in  question  was  sold  for  taxes  due  thereon  for 
the  year  1879,  the  taxes  being  76  cents,  the  interest  and 
costs  of  advertising",  &c.,  $1.75,  making  in  all  $2.51. 

One  George  M.  VanValkenburg  was  the  owner  of  the  lot 
up  to  May  the  27th,  1879,  when  he  conveyed  to  the  defen- 
dant, the  consideration  expressed  in  the  deed  being  $110. 

Tlie  defendant  who  lived  on  the  borders  of  the  corpora- 
tion of  Forest,  and  was  well  known  in  the  village,  after 
purchasing  the  lot,  repaired  the  fences  andsowed  Hungarian 
grass  seed  in  1879,  and  took  off  the  crop  that  autumn. 

The  clerk  of  the  municipality  produced  the  assessment 
roll  for  the  year  1879,  by  which  it  appears  this  lot  was 
assessed  that  year  as  non-resident,  although  YanValken- 
burgh,  being  the  defendant's  grantor,  is  described  in  the 
deed  as  of  the  village  of  Forest,  watchmaker. 

The  defendant  in  his  evidence  states  that  in  the  year 
1880,  he  gave  in  the  lot  to  the  collector  himself  and  paid 
the  taxes  for  that  year,  and  the  collector's  receipt  is  pro- 
duced, showing  that  the  taxes  were  paid  by  him  on  the 
2nd  December,  1880,  but  from  the  receipt,  the  lot  appears 
to  have  been  entered  as  non-resident.  In  the  receipt  for 
1880,there  is  a  schedule  of  the  various  rates  struck  against 
the  lot,  and  the  amount  for  each  rate  so  struck  is  carried  into 
a  money  column,  and  forming  part  of  the  schedule  is  one 
item  "  arrears  of  taxes  on  unoccupied  land,"  but  no  amount 
is  carried  into  the  money  column  opposite  this  item,  nor  is 
there  anything  to  indicate  that  there  are  arrears  of  taxes 
due  on  the  lot  for  the  year  1879. 

The  lot  was  in  occupation  of  Simeon  Mallory,  a  son  of 
the  defendant's,  during  the  years  from  1880  to  1885,  both 
inclusive,  and  the  lot  was  cropped  by  him  during  these 
years  with  potatoes,  or  potatoes  and  carrots  ;  and  with  the 
exception  of  the  years  1880  and  1881  (for  both  of  which 
years  the  defendant  himself  paid  the  taxes) ^  the  son  paid 
the  taxes  :  and  receipts  from  the  collector  for  the  years 
1884  and  1885,  are  produced.  The  receipts  for  the  taxes 
paid  by  the  defendant  for  the  years  1880  and  lcS87,  are 
also  produced. 

Under  ch,  193,  sec.  140,  K.  S.  0.,  the  treasurer  of 
every  county  is  required  to  furnish  to  the  clerk  of  each 
municipality  a  list  of  all  the  lands  in  his  municipality  in 
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Judgment,  respect  of  which  any  taxes  have  been  in  arrear  for  three 
years  next  preceding  the  1st  day  of  January  in  ever^^year, 
and  such  list  shall  be  so  furnished  on  or  before  February 
1st  in  every  year.  The  141st  sec.  of  the  Act  enacts  as 
follows  :  "  The  clerk  of  the  municipality  is  hereby  required 
to  keep  the  said  list,  so  furnished  by  the  treasurer,  on  file 
in  his  office  *  *  and  he  shall  also  deliver  to  the  assessor 
or  assessors  of  the  municipality,  in  each  year,  as  soon  as 
such  assessor  or  assessors  are  appointed,  a  copy  of  such  list ; 
and  it  shall  be  the  duty  of  the  assessor  or  assessors  to 
ascertain  if  any  of  the  lots  or  parcels  of  land  contained  in 
such  list  are  occupied,  or  are  incorrectly  described,  to  notify 
such  occupants,  and  also  the  owners  thereof,  if  known,  \ 
whether  resident  within  the  municipality  or  not,  upon 
their  respective  assessment  notices,  that  the  land  is  liable  1 
to  be  sold  for  arrears  of  taxes,  and  enter  in  a  column  (to  be 
reserved  for  the  purpose)  the  words  "  occupied  and  parties 
notified,"  or  "  not  occupied,"  as  the  case  may  be ;  and  all 
such  lists  shall  be  signed  b}"  the  assessor  or  assessors  and 
returned  to  the  clerk  with  the  assessment  roll,  together 
with  a  memorandum  of  any  error  discovered  therein." 

The  deputy  treasurer  produced  a  list  of  lands  in  the 
village  of  Forest  liable  to  be  sold  for  taxes  in  the  year 
1882,  a  copy  of  which  was  sent  to  the  clerk  of  Forest  on 
the  27th  January,  1882,  and  that  list  contained  the  lot  in 
question.  (It  was  admitted  that  the  list  sent  by  the  county  \ 
treasurer  to  the  clerk  at  Forest  was  lost.) 

The  assessor  says  that  during  the  time  he  was  assessor, 
from  1880  to  1887,  he  thinks  the  lot  was  assessed  to  the 
defendant  or  his  son  Simeon.  He  says  it  is  likely  he 
would  receive  the  list  sent  by  the  treasurer  to  the  village 
clerk  as  to  lands  liable  to  be  sold  for  arrears  of  taxes,  and 
if  he  received  the  list  he  would  make  the  necessary  en- 
quiries to  see  if  this  lot  was  occupied  or  unoccupied,  and 
if  the  lot  had  been  cropped  he  would  not  have  returned  it 
as  unoccupied,  if  he  had  known  who  the  owner  was. 

In  1880  the  land  is  assessed  as  non-resident,  although  ^ 
the  defendant  says  he  gave  his  name  to  the  assessor  that 
year,  as  being  the  owner.    He  certainly  paid  the  taxes  and 
got  the  receipt  for  the  same  from  the  collector  that  year, 
and  said  he  was  assessed  and  paid  the  taxes  in  1881. 

The  assessor  says  that  at  the  time  the  lot  was  assessed 
he  may  not  have  seen  it  all ;  that  he  may  have  known  the 
lot  without  going  to  see  it.  It  may  possibly  be,  and  it  is 
likely  the  fact,  that  in  consequence  of  the  assessors  know- 
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j     ing  the  lot  that  it  was  not  visited,  and  therefore  the  cop}'  Judgmen 
I     of  the  list  sent  by  the  treasurer  to  the  village  clerk  may  macMah 
not  have  undergone  revision  as  required  by  sec.  141  of  j, 
ch.  193  K  S.  O.,  above  referred  to,  and  that  the  notice 
that  the  lot  was  liable  to  be  sold  for  arrears  of  taxes 
for  the  year  1879  was  in  consequence  of  this  non-revision 
of  the  list  not  sent  to  the  defendant. 
I        The  defendant  says  he  never  received  any  notice  that  y 
this  lot  was  liable  to  be  sold  for  taxes  either  on  his  assess^^ 
ment  notice  or  at  any  other  time  ;  and  I  regard  this  as 
being  the  fact. 

The  objection  that  no  notice  was  sent  the  owner,  that  the 
land  was  liable  to  be  sold  for  taxes  was  taken  in  Haisley 
V.  Somers,  13  0.  R.  600,  and  was  allowed  to  prevail  : 
Proudfoot,  J.,  holding  that  the  neglect  to  give  such  notice 
to  the  owner,  was  not  cured  by  R.  S.  0.  (1877),  ch.  180,  sec. 
155,  and  he  refers  to  Allan  v.  Fisher,  13  C.  P.  63,  in  support 
of  the  conclusion  at  which  he  arrived. 

The  language  of  section  141,  is  :  "  It  shcdl  be  the  duty  of 
the  assessor  *  *  to  notify  *  the  owners  thereof, 
if  known,"  and  Proudfoot,  J.,  in  Haisley  v.  Somers,  supra, 
properly  regards  the  word  "  shall"  in  that  section  as  being 
imperative  and  not  merely  directory ;  and  at  page  605  of 
his  judgment  he  quotes  from  the  judgment  of  Turner,  L.  J., 
in  Hughes  v.  Chester  and  Holyhead  R.  W.  Co.,  7  L.  T.  N. 
S.  203,  in  relation  to  statutes  of  this  class. 
I  The  action  must  be  dismissed,  with  costs.  The  defen- 
dant to  pay  to  the  plaintiff  $2.51,  being  the  amount  of  the 
taxes  and  expenses  with  interest  from  the  3rd  November, 
1882. 

From  this  judgment  the  plaintiff  appealed  to  the  Divis- 
ional Court,  and  the  appeal  was  argued  on  September  6th, 
1888,  before  Boyd,  C,  and  Peoudfoot  and  Ferguson,  J  J. 

^.  j  Aylesiuorth  for  the  appeal.  The  sale  took  place  Novem- 
(\  ber  3rd,  1882  ;  the  purchaser  (the  plaintiff)  got  his  deed  a 
year  later,  and  neither  sale  or  deed  was  ever  questioned 
until  this  action  was  commenced  in  Januaiy,  1888.  [Fergu- 
son J. — Can  they  be  questioned  after  the  lapse  of  tw^o 
years  ?]  That  is  the  contention,  and  I  think  the}^  cannot. 
The  learned  Judge  who  tried  the  case  held  that  because 
through  the  neglect  of  the  proper  officials  the  defendant 
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Argument,   gQ|^      notice  of  the  taxes  being  in  arrear  he  had  no  oppor- 
tunity to  redeem,  and  that  the  plaintitf  could  not  sustain 
the  sale  and  that  this  action  must  be  dismissed.    The  clerk  j 
did  not  return  the  lot  as  occupied.    I  refer  to  Haisley  v, 
Somers,  13  0.  R.  600  and  15  O.  E.  275  ;  Smith  v.  The  Mid-  iJ 
land  K  W.  Co.,  4  0.  R.  494;  Glaxton  v.  SUhley,  9  O.  R. 
451  and  10  0.  R.  295.    The  case  of  Haisley  v.  .6^omers  was 
wrongly  applied  to  this  case  by  the  trial  Judge,  as  the  sale 
there  was  questioned  within  the  two  years,  and  v. 
Fisher,  IS  C.  P.  63,  also  relied  on  by  him,  was  decided  in 
the  year  18C3  before  the  curative  sections  155  and  156,  as  to  ; 
the  sale  not  being  questioned  within  a  certain  time,  were  j 
inserted  in  the  statute.    After  the  statutory  time  ha& 
elapsed,  as  in  this  case,  the  sale  cannot  be  questioned  : 
Claxton  V.  Shihiey,  supra,  must  govern.    See  judgment  9 
O.  R.  at  p.  455,  where  it  was  held  that  the  other  objec- 
tions were  cured  by  sec.  155  of  R.  S.  0.  (1877)  ch.  180. 

/.  K.  Kerr,  Q.C.,  contra.    The  duties  of  the  treasurer 
clerk  and  assessor  are  distinctly  laid  down  in  sees.  140 
and  141  R.  S.  0.,  ch.  193.     The   omission   here  was 
not  a  matter  of  procedure  but  the  foundation  of  the  right 
to  sell,  and  the  sale  was  therefore  invalid.    In  Haisley  v. 
Somers  it  was  held  that  it  was  a  necessity  to  ascertain  the 
least  disadvantageous  part  to  sell,  and  when  that  was  not  ; 
done  the  sale  was  set  aside  ;  a  similarly  necessary  duty  in  | 
this  case  was  to  ascertain  whether  the  lot  was  occupied.  : 
That  was  not  done,  and  the  sale  cannot  stand.    Jf  the  sale 
was  invalid  there  was  no  sale,  and  it  cannot  be  sustained 
under  sec.  188  R.  S.  0.,  ch.  193:  Allan  v.  Fisher,  13 
C.  P..  63;  Hughes  v.  Chester  and  Holyhead  E.  W.  Co.,  7  L. 
T.  N.  S.  at  p.  203. 

Aylesworth  in  reply  referred  to  Connor  v.  Douglas,  15 
Gr.  456,  and  Fento7i  v.  McWain,  41  U.  C.  R  239. 

December  14,  1888.    Proudfoot,  J. : — 
J  think  the  judgment  correct. 

I  see  no  reason  to  alter  the  opinion  I  expressed  in  i 
Haisley  v.  Somers,  13  0.  R.  600,  that  notice  to  the  owner 
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of  the  liability  of  the  land  to  be  sold  for  taxes  was  an  Jadgment 
essentia]  element  preliminary  to  the  sale.    The  R.  S.  0 .  Proudfoot, 
ch.  193,  sec.  141,  makes  it   imperative  on  the   asses-  J- 
sors  to  notify  the  owner,  when  known,  of  the  liability  of 
the  land  to  be  sold.    Here,  this  was  not  done.    Year  after 
year  the  defendant  and  his  son  were  assessed  tor  the  lot 
and  paid  the  taxes,  but  no  notice  was  given  to  them  of 
any  taxes  assessed  against  the  land,  prior  to  the  defendant's 
purchase,  being  unpaid.    The  owner  was  well  known  to 
the  assessors,  and  they  assessed  him  from  time  to  time, 
and  it  was  not  necessary  that  he  should  reside  in  the 
municipality,  though  in  fact  he  did  reside  immediately 
adjoining  it. 

In  Haisley  \.  Somers  the  sale  was  qua-itioaed  within 
two  years,  while  in  the  present  case  more  than  two  years 
had  elapsed,  but  I  do  not  think  that  makes  any  difference, 
and  I  refer  to  the  case  of  Deverill  v.  Goe,  11  O.  R,  222,  and 
to  the  judgments  of  the  late  Chief  Justice  Sir  Adam  Wil- 
son and  the  present  Chief  Justice  Armour  as  ample 
authority  in  support  of  this  proposition.  In  that  case,  the 
land  was  assessed  as  non-resident  in  1879,  and  it  was  sold 
in  1882  for  the  taxes  of  1879.  The  Court  found  that  the 
clerk  did  deliver  to  the  assessor  for  the  year  1882  a  copy 
of  the  list  of  lands  furnished  to  the  clerk  by  the  treasurer, 
but  the  assessor  neglected  to  return  that  there  was  any 
occupant  upon  the  lands,  which  could  easily  have  been 
done  as  the  defendant  lived  on  them ;  and  the  assessor  ne- 
glected to  notify  the  defendant  of  the  liability  of  the  land 
to  be  sold  for  arrears  of  taxes.  Sir  Adam  Wilson,  at  p.  228, 
quotes  sees.  108,  109,  and  111  R.  S.  0.  (1877),  ch.  180=  R. 
S.  0.  (1887),  ch.  193,  sees.  140,  141,  and  143,— as  enacted  for 
the  protection  of  the  owners  of  lands,  and  says  that  "  the 
assessors  *  *  did  not  do  one  single  act  under  these  sec- 
tions, and  the  defendant  had  no  notice  of  the  danger  his 
land  was  in,  and  it  was  sold  and  sacrificed,  as  is  usual,  at' a 
itax  sale.  *  *  AIL  these  provisions  for  the  protection  of 
the  defendant,  and  of  others  situated  as  he  was,  he  was  de- 
prived of  getting  the  benefit  of,  in  consequence  of  the 
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Judgment,  express  notice  he  was  entitled  to  receive  by  the  plain 
Proudfoot,   language  of  the  statute,  being  withheld  from  him." 

^'  In  Beverill  v.   Coe,  the  sale  was  questioned  within 

two  years  from  the  giving  of  the  deed,  but  more  than 
two  years  from  the  sale,  and  the  case  was  dealt  with 
as  if  the  statutory  two  years  had  expired.    But  Sir  Adam 
Wilson  goes  on  to  say,  at  p,  233:  "  It  is  true  the  direct 
notice  required  to  be  given  to  the  person  whose  land  is 
liable  to  be  sold,  is  a  matter  of  procedure,  and  matters  of 
procedure  are  frequently  said  to  be,  if  not  followed,  curable 
by  sees.  155  and  156,  (188  &  189).    Procedure  must  not, 
however,  be  construed  too  loosely.    Having  a  collector's 
roll  is  a  matter  of  procedure,  but  it  cannot  be  said  the 
want  of  such  a  roll  would  be  a  curable  defect.    The  neg- 
lect to  leave  a  notice  of   assessment  with  the  person 
assessed,  would  be  a  curable  defect,  for  every  one  knows  he 
has  to  pay  his  taxes  yearly,  and  if  he  did  not  receive  the 
notice  he  would  know  there  was  something  wrong,  and  he 
could  ascertain  how  the  fact  was.    But  the  notice  under 
sec.  109,  (141)  is  a  notice  of  a  different  kind.    It  is  not  the 
usual  yearly  notice  which  every  one  looks  for;  it  is  a 
notice  which  no  one  does,  or  has  reason  to  look  for,  and  the 
want  of  it  may  be  attended  with  the  most  serious  conse- 
quences, the  loss  of  his  land.    A  notice  in  the  Gazette  and 
a  newspaper  is  nothing  like  the  direct  notice  required  to 
be  given  by  sec.  109,  (141).    The  want  of  this  notice  is 
more  than  an  irregularity:  it  is  a  defect  of  really  vital 
importance."    At  p.  238  :  "  If  it  can  be  said  the  effect  of 
sees.  155  &  156,  (188  &  189)  is  to  make  valid  all  sales  for 
taxes,  so  long  as  there  are  in  fact  taxes  in  arrear,  notwith- 
standing every  kind  of   neglect  and  misconduct  of  the 
municipal  officers,  there  is  nothing  more  to  be  said  ;  but  if 
that  is  not  the  effect  of  these  sections,  where  is  the  point 
to  begin  at  which  invalidity  may  be  set  up  ?    Can  it  be 
properly  said  there  are  taxes  in  arrear  so  as  to  justify  the 
sale  of  the  land  when  the  party  has  paid  all  he  has  ever 
been  asked  to  pay  ;  and  I  must  add,  by  way  of  qualifica- 
tion, when  he  had  no  reason  to  believe  in  fact  there  was 
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anything  in  arrear,  or  that  there  was  more  payable  than  J"flgmeut. 
he  had  paid?     *     *    I  am  o£  opinion,  however,  atter Proudfoot, 
the  fullest  and  most  anxious  consideration,  that  these  sec- 
tions  do  not  authorize  the  sale  of  land  for  arrears  of  taxes, 
however  great  the  irregularities  or  misconduct  of  the  muni- 
cipal officers  may  be;  and  there  are  cases  in  which  such- 
sales  may  he  questioned  even  after  the  lapse  of  two  years 
from  the  time  of  the  sale,  and  that  the  ^present  is  one  of 
these  cases'' 

Chief  Justice  Armour  thought  the  substantial  perform- 
ance of  the  provisions  of  the  sections  referred  to,  was  a 
condition  precedent  to  the  right  to  sell  non-resident  land 
for  taxes.  That  the  27  Vic.  ch.  19,  in  which  these  provis- 
ions first  appeared,  stated  in  the  preamble  that  they  w^ere 
for  the  greater  protection  of  land  owners,  and  it  is  impos- 
sible to  give  them  such  effect  without  construing  them  to 
be  conditions  precedent.  If  they  are  to  be  considered  as 
merely  directory,  and  which  the  officers  charged  with  the 
performance  of  them  may  omit  or  neglect  as  their  eptse  or 
pleasure  may  prompt,  then  the  Act  was  idle.  The  town- 
ship officers  in  the  case  before  him  wholly  neglected  their 
duty,  and  as  they  are  officers  of  the  municipality  for  whose 
benefit  these  taxes  were  to  be  collected,  the  defendants 
property  should  not  be  practically  confiscated  through 
their  neglect.  He  did  not  think  that  the  taxes  for  which 
the  land  in  question  was  sold,  could  be  said  to  be  due  and 
in  arrear,  so  long  as  this  condition  precedent  (giving  notice) 
was  unperformed  in  such  a  manner  as  to  support  the  sale 
of  the  defendant's  land ;  nor  could  the  defendant's  land  be 
said,  in  the  absence  of  the  performance  of  this  condition, 
to  be  land  sold  for  taxes  due,  or  for  arrea¥s  of  taxes 
within  the  meaning  of  the  Assessment  Act,  so  as  to  render 
the  sale  valid  and  binding  after  the  intervals  fixed  by  the 
Act. 

That  case  has  a  striking  similarity  in  its  circumstances 
to  the  one  now  before  us,  and  the  judgment  is  applicable 
to  this  as  well  as  to  that.  I  entirely  concur  in  the  reason- 
ing by  which  the  Queen's  Bench  held  that  the  want  of 
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Judgment,  notice  to  the  defendant  of  the  arrears,  and  of  the  liability 
Proudeoot,   of  his  land  to  be  sold  for  them,  was  the  want  of  an  essen- 
tial requisite  to  the  power  of  sale  arising. 

Ferguson,  J.:-— 


J. 


The  appeal  is  from  the  judgment  of  my  brother  Mac- 
Mahon,  before  whom  the  case  was  tried  without  a  jury,  at 
the  Assizes  held  at  Sarnia  last  spring.  The  action  is  for  the 
possession  of  land,  and  the  plaintiff's  title  rests  upon  a  pur- 
chase by  him  of  the  lot  in  question  at  a  tax  sale  held  on 
the  3rd  November,  1882,  and  a  deed  of  conveyance,  executed 
pursuant  to  sucli  sale  by  the  warden  and  treasurer  on  the 
11th  November,  1883.  This  deed  is  to  the  plaintiff  the 
purchaser  at  the  sale. 

The  material  facts  of  the  case  are  clearly  and  concisely 
stated  in  the  judgment  of  the  learned  Judge,  and  need  not 
be  repeated  here  at  any  great  length. 

The  sale  of  the  land  was  for  the  taxes  of  the  year  1879, 
the  amount  of  which  is  said  to  have  been  the  small  sum  of 
seventy-five  cents.  The  assessment  roll  shewed  that  the 
lot  in  question  was  assessed  for  the  year  1879  as  non--^ 
resident  land.  One  George  M.  YanYalkenburg  was  the 
owner  up  to  the  27th  May,  1879,  when  he  conveyed  to 
the  defendant  who  paid  the  taxes  for  the  year  1880,  and 
they  have  been  paid  for  every  year  since  that  time. 

This  action  was  commenced  in  the  month  of  January 
of  the  present  year,  1888,  and  it  does  not  appear  that  the 
deed  was  questioned  before  any  Court  of  competent  juris- 
diction by  any  person  interested  in  the  lands  before  that 
time,  or  that  any  legal  proceedings  were  had  in  regard  to 
it,  until  this  suit  was  brought.  The  defendant  says  that 
the  first  he  heard  of  his  lot  having  been  sold  for  taxes  was 
in  the  latter  part  of  the  year  1886.  It  seems  to  have 
been  assumed  that  there  were  no  legal  proceedings  of 
of  any  kind  regarding  the  validity  or  not  of  this  deed  to 
the  plaintifi",  until  this  action  was  commenced,  and  this  may, 
I  think,  taken  to  be  the  fact. 
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It  then  appears  that  a  period  of  more  than  four  years  Judgment- 
elapsed  after  the  making  of  this  deed  before  the  same  was  Ferguson,  J. 
questioned,  as  mentioned  in  section  156  of  the  Assessment 
Act,  ch.  180,  R.  S.  0.  (1877). 

It  seems  now  to  be  settled,  that  the  two  years  mentioned 
in  this  section  are  to  be  reckoned  from  the  time  of  the 
making  of  the  deed  pursuant  to  the  sale  for  taxes,  and  not 
from  the  time  of  the  sale  itself.  In  the  present  case,  how- 
ever, any  difference  of  opinion  on  the  subject  would  be 
immaterial,  because  so  long  a  period  elapsed  after  both 
events  before  any  question  was  raised  in  the  manner  men- 
tioned in  the  section. 

The  county  treasurer  said,  that  the  list  mentioned  in  sec. 
109  of  the  Act  was  sent  to  the  village  clerk  of  the  village, 
in  which  the  lot  in  question  is  situated,  and  at  the  trial  it  was 
agreed  to  be  admitted  and  was,  as  I  understand,  admitted 
that  this  list  was  duly  received  by  the  clerk.  There  appears 
to  have  been  a  change  of  clerks,  and  it  is  admitted  that 
this  list  was  lost. 

The  basis  on  which  the  case  was  argued  before  us  was 
that  either  the  clerk  did  not  deliver  to  the  assessor  a  copy 
of  the  list,  as  required  by  the  same  section  (109),  or  that 
the  assessor  neglected  to  visit  the  lot  in  question,  and 
■  ascertain  (as  he  would  have  ascertained)  that  it  was 
■occupied,  and  to  notify  the  occupant,  &c.,  that  the  lot  was 
liable  to  be  sold  for  arrears  of  taxes,  as  required  by  the  same 
section.  In  either  case  it  seems  clear,  that  the  defendant 
did  not  receive  the  notice  provided  for  by  the  statute  that 
his  lands  were  liable  to  be  sold  for  arrears  of  taxes. 

The  learned  Judge  finds,  that  the  defendant  never  received 
any  notice  that  his  lot  was  liable  to  be  sold  for  taxes,  either 
on  his  assessment  notice  or  at  any  other  time,  and  following 
the  case  Haisley  v.  Somers,  13  0.  K.  600,  held  that  the 
neglect  to  give  this  notice  was  not  cured  by  sec.  155  of  the 
Act,  and  dismissed  the  plaintiff's  action  with  costs.  He 
does  not  seem,  however,  to  have  considered  the  effect  upon 
the  case  of  sec.  156  of  the  Act. 
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Judgmciit.  It  does  not  seem  to  be  disputed,  that  this  lot  was  men- 
EiiiiGusoN,  J.  tioned  in  the  list  sent  by  the  treasurer  to  the  clerk  of  the 
village  under  the  provisions  of  the  158th  section  of  the 
Act.  It  seems  also  undisputed,  that  the  lot  was  not  re- 
turned to  the  treasurer  as  being  occupied  under  the  pro- 
visions of  the  111th  section  of  the  Act,  and,  if  sec.  130  of 
the  Act  is  read  literally  the  treasurer  was  not  by  it 
forbidden  to  sell  the  lot.  It  is  also  undisputed  that  the 
taxes  for  which  the  lot  was  sold  had  been  properly  imposed^ 
and  were  in  arrear  the  specified  period,  and  were  unpaid. 

In  the  case  Fenton  v.  McWain,  41  U.  C.  R.  239,  the 
land  was  put  upon  the  non-resident  in  place  of  the  resident 
roll,  and  the  list  of  lands  liable  to  be'sold.  required  by  the 
statute  to  be  sealed  with  the  corporate  seal,  and  signed  by 
tlie  warden,  and  to  be  returned  to  the  treasurer  with  the 
w  arrant  for  the  sale  annexed  was  not  so  sealed  or  signed 
or  returned,  and  it  was  held  that  the  land  could  be  sold 
under  the  Act  then  in  force  (32  Vic.  ch.  36,  sec.  128),  and 
that  the  placing  of  the  land  on  the  wrong  list,  and  the 
omission  to  authenticate  and  return  the  list  were  defects 
cured  by  sec.  155  of  that  Act  (which  was  the  same  as  the 
sec.  156  above  mentioned)  more  than  two  years  having 
ela])sed  after  the  execution  of  the  tax  deed,  and  before  the 
suit  was  commenced.  But  that  where  no  list  was  sent  by 
the  treasurer  to  the  clerk  of  the  land,  in  respect  of  which 
the  taxes  were  in  arrear  as  required  by  sec.  110  of  the  Act, 
the  sale  was  not  authorized,  and  it  was  not  made  valid  by 
eitlier  sec.  130  or  155  of  that  Act.  That  sec.  130  com- 
preliended  in  effect  if  not  literally  sees.  127  and  155  of  ch.. 
180  R.  S.  0.  (1877) ;  and  that  sec.  155  the  same  in  effect  as 
sec.  156  before  mentioned,  the  reason  of  the  latter  branch 
of  the  decision  being  that  it  was  enacted  by  sec.  131,  that 
the  treasurer  should  not  sell  any  lands  which  were  not 
included  in  such  lists. 

This  case  certainly  decides  that  the  then  sec.  155,  which 
is  in  effect  the  same  as  sec.  156,  ch.  180,  aforesaid,  will  not 
cure  or  operate  as  a  statute  of  limitations  in  a  case  where 
the  sale  by  the  treasurer  is  forbidden  by  the  statute  The 
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section  of  ch.  180  which  forbids  a  sale  by  the  treasurer  is  Judgment, 
sec.  180.  Ferguson,  J. 

Ill  the  very  recent  case  Donovan  v.  Hogan,  in  the  Court 
of  Appeal,  not  yet  reported  (a),  Mr.  Justice  Patterson,  in  de- 
livering judgment  (p.  449)  says:  The  literal  reading  of  sec. 
130  is  that  the  treasurer  is  not  to  sell  lands  returned  as 
occupied ;  but  to  confine  the  effect  of  the  prohibition  to  lands 
so  returned,  and  not  to  extend  it  to  lands  that  ought  to 
have  been  so  returned,  is,  in  my  judgment,  to  adhere  to  the 
letter  and  lose  sight  of  the  spirit  and  true  effect  of  the  pro- 
vision. These,  I  take  to  be,  that  lands  which  have  become 
occupied  and  on  which  there  is  distress  sufficient  to  satisfy 
the  taxes,  are  not  to  be  sold.  The  form  of  the  enactment  is 
the  assignment  to  each  officer  of  his  duty  in  respect  of  the 
land,  the  effect  of  the  whole  being  that  occupied  land  is 
not  to  be  sold  without  an  effort  to  collect  the  taxes." 

The  learned  Judge  then  refers  to  the  penalties  that  are 
affixed  to  the  neglect  of  duty  by  the  assessor  and  the 
clerk,  and  says  that  he  sees  no  good  reason  for  inferring 
from  the  imposition  of  these  penalties  that  the  duties  are 
directory  only,  and  not  essential  to  the  liability  of  the 
lands  to  be  sold. 

In  the  same  case  Mr.  Justice  Osier  says  (p.  455)  ;  "The 
transmission  of  the  list  as  a  preparatory  step  to  obtaining 
payment  of  the  taxes  for  the  local  municipality,  by  a  sale  of 
the  land,  would  be  a  useless  formality  unless  the  officers  of 
the  municipality  comply  with  the  requirements  of  sees. 
109-111.  If  the  obiect  to  be  attained  is  reofarded,  their 
duties  are  quite  as  little  matters  of  procedure  as  the  initial 
act  of  the  treasurer  in  transmitting  the  list." 

In  the  same  case  the  learned  Chief  Justice  said  (p.  439) : 
"  In  the  case  of  a  vital  statutable  provision  causing  the  whole 
damage,  as  in  the  case  before  us,  T  cannot  see  any  sound 
distinction  between  the  rank  of  different  functionaries  by 
whom  the  general  machinery  of  the  law  is  worked.  Nor 
can  I  consent  to  condone  the  neglect  of  the  township  sub- 
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Judgment,  ordinate  of  a  duty  which  would  be  unpardonable  if  com- 
Ferguson,  J.  mitted  in  the  loftier  atmosphere  of  the  county  official." 

Mr.  Jus  bice  Burton,  in  the  same  case,  expresses  an  opin- 
ion differing  from  these  views  of  the  other  Judges. 

The  ease,  however,  was  not  one  involving  the  consider- 
ation of  section  156,  as  the  period  of  two  years  had  not 
elapsed  after  the  tax  deed  and  before  suit ;  and  the  Court 
was  unanimous  in  its  judgment. 

Mr.  Justice  Patterson  also  indorsed  to  the  full  extent 
the  view  expressed  by  Chief  Justice  Armour  in  the  case 
of  Deverill  v.  Coe,  11  0.  R.  240,  241. 

In  the  case  of  Smith  v.  The  Midland  R.  W.  Co.,  4  O.  R. 
499,  the  learned  Chancellor  states  a  view  coincident,  or 
nearly  so,  with  that  expressed  by  Mr.  Justice  Burton,  in 
Donovan  v.  Hogan,  supra,  and  at  variance  with  that 
expressed  by  the  other  Judges  of  the  Court  of  Appeal. 

The  decision  in  Fenton  v.  McWain,  supra,  shows  that 
this  section  is  not  in  all  cases  conclusive  against  the  owner 
of  the  land,  where  the  tax  deed  has  not  been  questioned 
as  mentioned  in  the  section  within  two  years  after  its 
execution ;  and  that  the  case  where  a  sale  by  the  treasurer 
is  forbidden  by  the  Act,  is  one  in  which  the  section  is  not 
conclusive  against  the  owner. 

Such  a  sale  is  forbidden  by  section  130,  where  the  lands 
have  been  returned  as  "  being  occupied."  According  to 
the  view  so  clearly  expressed  by  Mr.  Justice  Patterson  in 
Donovan  v.  Hogan,  before  referred  to,  where  the  lands 
have  become  occupied,  and  there  is  distress  on  them  suffi- 
cient to  satisfy  the  taxes,  they  are,  as  regards  their  being 
liable  to  be  sold  for  taxes,  in  the  same  position  as  if  they 
had  been  returned  "  occupied  ;"  and  according  to  the  view 
stated  by  Mr.  Justice  Osier,  the^'performance  of  their 'duties 
by  the  officers  of  the  township  or  village,  are,  in  regard  to 
the  same  matter,  as  important  as  the  initial  act  of  the 
treasurer  in  transmitting  the  lists  ;  and  the  learned  Chief 
Justice  seems  to  entertain  the  same  view.  If  the  list  had 
not  been  transmitted,  there  could  have  been  no  proper  sale 
of  the  land,  and  the  case  would  have  fallen  directly  under 
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the  authority  of  Fenton  v.  McWain,  a  case  in  which  Judgment 
such  a  sale  was  forbidden  by  statute.  Ferguson, 

It  may  be  said  that  the  opinions  of  the  learned  Judges 
of  the  Court  of  Appeal,  to  which  I  have  referred,  were  not 
necessary  for  the  decision  of  the  case  before  the  Court. 
Yet  there  seems  a  very  pointed  and  strong  concurrence  of 
three  of  these  Judges,  the  view  of  Mr.  Justice  Patterson, 
apparently  embracing  the  whole  ground  of  the  difficulty 
before  me,  and  so  far  as  I  can  perceive,  sustained  by  the 
opinions  of  the  other  two.  According  to  this  view  lands 
that  have  become  occupied,  and  have  upon  them  sufficient 
distress  to  satisfy  the  taxes  should,  notwithstanding  the 
errors,  mistakes,  and  blunders  of  officers  of  the  municipality, 
be  considered  as  if  they  had  been  returned  "  occupied  ;" 
and  if  so,  the  sale  is  forbidden  by  section  130  :  then  accor- 
ding to  the  view  stated  in  Fenton  v.  Mc  Wain,  on  p.  248, 
the  lands  could  no  more  be  sold  for  arrears  of  taxes,  than 
if  they  had  not  been  included  in  the  list  of  lands  to  be 
sold  attached  to  the  warrant  to  sell. 

Such  lands  were  the  lands  in  the  present  case,  and  not 
being  at  all  free  from  doubt  owino-  to  the  different  views 
of  learned  Judges  to  which  I  have  referred,  and  admitting 
that  I  entertained  a  different  view  at  the  close  of  the 
argument,  I  arrive  at  the  conclusion  that  the  errors 
and  mistakes  of  the  officers  that  have  been  mentioned 
are  not,  notwithstanding  the  long  lapse  of  time  after  the 
making  of  the  deed,  and  before  suit,  in  connexion  with 
which  it  should  be  mentioned  that  the  defendant  was  in 
possession,  cured  by  section  l56  of  the  Act,  and  that  the 
judgment  of  my  brother  MacMahon  should  be  affirmed. 

Boyd,  C.  :— 

The  tax  deed  in  this  case  was  made  in  1883,  and  was 
not  questioned  till  five  years  afterwards,  in  this  action- 
As  against  the  objection  raised  that  sec.  141  of  the 
Assessment  Act  was  not  complied  with  (R.  S.  0.  ch.  193), 
I  think  that  omission  was  cured  by  sec.  189,  and  now 
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Judgment,  j^j^g  deed  is  valid  and  binding  to  all  intents  and  pur- 
BoYD,  C.  poses.  That  section  is  in  the  nature  of  a  Statute  of  Limi- 
tations as  to  such  objections,  and  I  suppose  it  is  to  be  read 
in  the  light  of  the  interpretation  Act  so  as  to  best  insure 
the  obtainment  of  the  object  of  the  Act  (R.  S.  0.  ch.  1,  sec. 
8,  sub-sec.  39).  I  have  already  expressed  my  opinion  on 
this  very  matter  in  Smith  v.  Midland,  4  O.  E.  494,  and 
nothing  that  was  advanced  during  the  argument  has 
induced  me  to  change  the  views  I  there  expressed.  The 
decision  relied  on  by  Mr.  Justice  MacMahon  of  Haisley  v. 
Somers,  13  O.  R.  600,  does  not  appear  to  be  in  point,  as 
the  deed  and  sale  there  attacked  were  not  within  the 
present  sec.  189,  the  two  years  not  having  elapsed.  There 
the  sale  was  on  8rd  December,  1884,  the  deed  on  December 
5th,  1884,  and  the  writ  in  the  action  issued  November 
28th,  1885. 

This  is  probably  a  very  hard  case  upon  the  defendant, 
but  I  cannot  allow  this  consideration  to  interfere  with  the 
plain  meaning  of  the  statute,  which  appears  to  preclude 
any  relief  being  given  to  the  defendant  in  this  action. 

I  think,  therefore,  that  the  decision  should  be  reversed, 
and  judgment  entered  for  the  plaintiff,  with  costs. 

I  do  not  regret  that  the  majority  of  the  Court  is  able  to 
decide  as  it  does  in  this  particular  case — abstract  justice 
will  doubtless  be  better  served  by  the  success  of  the  origi- 
nal owner  of  the  land.  Nevertheless,  this  result  appears  to 
me  to  be  reached,  by  giving  a  construction  to  section  1 63 
of  the  present  Assessment  Act  (sec.  180  in  the  former  re- 
vision) which  in  effect  adds  to  the  language  of  the  statute, 
and  in  so  far  invades  the  distinction  which  ought  to  obtain 
between  making  and  administering  law.  Whatever  lati- 
tude may  have  existed  in  former  days  when  statutes  were 
"  short  and  far  between,"  no  such  liberality  of  construction 
should  now  be  allowed,  as .  to  introduce  words  and  clauses 
not  found  in  the  text,  in  order  to  give  a  better  or  more 
symmetrical  meaning,  or  to  extend  the  remedy.  The  pro- 
per legislative  organ  is  occupied  yearly  in  promulgating 
and  amending  law,  and  where  it  is  so  easy  for  the  framers 
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of  a  statute  to  add  what  may  have  been  omitted  it  seems  Judgment, 

to  me  not  of  judicial  competence  to  interfere,  by  way  of  Boyd,  a 
substitution  for  the  legislature,  in  any  particular  instance. 

G.  A.  B. 


[CHANCERY  DIVISION.] 

Ee  St.  Phillip's  Church,  Weston,  and  The  Glasgow 
.  AND  London  Insurance  Co. 

Insurance — Policy  efected  before  R.  8.  0.  1887 — Appraisement — Arbitra- 
tion—Costs— R  S.  0.  1877,  ch.  162  ;  R.  S.  0.  ch.  167,  sec.  II4. 

A  church  was  insured  under  a  three  years'  policy  on  November  14th, 
1885,  and  was  destroyed  by  fire  May  31st,  1888,  The  insurance  com- 
pany admitted  the  loss,  but  required  the  damages  to  be  proved,  and  a 
submission  to  appraisers  was  entered  into  by  the  parties,  in  which  it 
was  provided  that  ' '  the  award  made  by  them  [the  appraisers],  or  any 
two  of  them,  shall  be  binding  upon  both  of  said  parties  as  the  amount 
of  such  damage  to  said  insured  property,  but  shall  not  determine  any 
question  touching  the  legal  liability  of  said  company,"  etc.  Two  of  the 
appraisers  joined  in  an  award  giving  the  insured  the  full  amount 
claimed,  and  ordered  the  company  to  pay  the  costs  of  the  reference  and 
award.  The  company  refused  to  pay  any  costs  over  and  above  half  the 
arbitrators  fees. 

Held  (affirming  the  Master  in  Chambers),  that  E.  S.  O.  1887,  ch.  167,  sec. 
114,  was  applicable  to  the  policy  in  question,  and  that  the  Legislature 
intended,  by  the  use  of  the  words,  "or  otherwise  in  force  in  Ontario, 
with  respect  to  any  property  therein,"  that  section  to  be  applicable  to 
all  policies  existing  at  the  time  the  Act  came  into  force,  and  that  costs 
were  properly  awarded  under  subsec.  16  of  that  section. 

This  was  an  appeal  from  a  judgment  of  the  Master  in 
Chambers. 

It  appeared  that  St.  Phillip's  Church  in  the  village  of 
Weston,  was  insured  in  the  Glasgow  and  London  Insurance 
Company  on  November  13th,  1885,  for  three  years,  and  was 
destroyed  by  :^re  on  May  31st,  1888.  The  company  ad- 
mitted the  claim  but  requested  the  churchwardens  to 
prove  the  amount  of  the  loss. 

An  agreement  for  submission  to  appraisers  was  signed 
by  the  churchwardens  and  the  company,  referring  the 
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Statement.     amount  of  loss  to  them  and  a  third  appraiser.    The  parts 
of  this  agreement  material  to  the  case  were  as  follows : 

It  is  hereby  agreed  by  the  trustees  or  wardens  of  St.  Phillip's  Churchy 
Weston,  Ontario,  of  the  first  part,  and  the  Glasgow  and  London  Insurance 
Company,  and  such  other  Insuiance  Companies  as  sign  this  agreement,, 
parties  of  the  second  part,  that  W.  G.  Boon  and  W.  Tyrrell,  shall  appraise 
in  detail  and  specifically,  at  net  cash  value,  the  immediate  and  actual 
damage  resulting  from  the  fire  occuring  on  the  31st  day  of  May,  A.D.  1888r 
to  the  property  of  the  said  party  of  the  first  part,  insured  by  said  company 
and  found  saved  in  a  damaged  condition.  It  is  also  agreed  that  in  the  event 
that  the  above  named  appraisers  do  not  agree  as  to  the  damage,  they  shall 
select  a  third  person  who  is  not  interested,  either  directly  or  indii^ectly  as 
partner,  creditor  or  otherwise,  or  related  to  the  assured,  and  the  award 
made  by  them,  or  any  two  of  them  shall  be  binding  upon  both  of  said  parties 
as  to  the  amount  of  such  damage  to  said  insured  property,  but  shall  not 
determine  any  question  touching  the  legal  liability  of  said  company,  nor 
shall  this  agreement  waive  any  of  their  rights  under  the  existing  covenants. 
The  property  on  which  damage  is  to  be  estimated  and  appraised  is  the 
St.  Phillip's  Church,  Weston,  Ontario. 

Messrs.  Boon  and  Tyrrell  nob  being  able  to  agree,  Mr. 
Stephenson  was  appointed  third  appraiser. 

Messrs.  Stephenson  and  Tyi-rell  made  an  award  giving, 
the  churchwai  dens  the  full  amount  mentioned  in  the 
policy,  and  the  award  also  contained  the  following  clause  : 

And  we  further  award  and  determine  that  the  Glasgow  and  London 
Insurance  Company,  should  pay  to  the  wardens  or  trustees  of  St.  Phillip's 
Church,  Weston,  the  cost  of  the  reference,  and  also  of  the  award,  as  soon 
as  the  amount  of  such  costs  have  been  ascertained  and  fixed  in  the  proper 
manner. 

Mr.  Boon,  the  company's  arbitrator,  refused  to  sign  the 
award. 

The  company  subsequently  refused  to  pay  any  costs- 
connected  with  the  arbitration,  and  declined  to  pay  more 
than  one-half  the  arbitrators  fees.  The  churchwardens 
applied  to  the  Master  in  Chambers,  and  obtained  an 
ex  parte  order  referring  their  bill  to  taxation. 

The  company  moved  before  the  Master  in  Chambers  on 
28th  January,  1889,  to  set  aside  this  ex  paHe  order  on  the 
ground  that  the  persons  appointed  to  determine  the  value 
of  the  property  had  no  authority  to  award  costs,  and  that- 
there  was  no  arbitration  but  only  an  appraisement. 
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Geo.  M.  Rae,  for  the  company.  The  policy  under  which  Argument, 
the  insurance  was  effected,  was  issued  previous  to  the  pass- 
ing of  the  Ontario  Insurance  Act,  R.  S.  0.  1887,  ch.  167, 
and  has  not  been  renewed  since.  It  is  governed  by  R.  S. 
O.  1877,  ch.  162,  ard  not  by  R.  S.  0.  1887,  ch.  167.  The 
submission  being  silent  as  to  costs,  the  appraisers  had  no 
power  to  award  costs.  There  was  no  reference  to  arbitra- 
tration,  merely  an  appraisement  as  to  values. 

Lockhart  Gordon,  for  the  churchwardens.    There  was  a 
•  reference  to  arbitration.    The  award  made  thereon  speci- 
fically gave  costs,  and  the  churchwardens  are  entitled  to 
costs,  under  R.  S.  O.  1887,  ch.  167,  sec.  114,  sub-sec.  16. 

January  31,  1889.    The  Master  in  Chambers.  : — 

The  gentlemen  who  acted  between  the  Insurance  Com- 
pany and  St.  Phillip's  Church,  seem  to  be  called  indifferently 
appraisers  or  arbitrators — appraisers  they  are  since  their 
duty  was  to  affix  a  price.  As  to  their  true  position,  how^- 
ever,  and  the  legal  incidents  of  their  office,  I  think  they 
are  arbitrators. 

These  arbitrators  have  fixed  a  value  which  goes  beyond 
the  amount  of  the  insurance ;  and  they  have  further  ordered 
that  the  insurance  company  do  pay  to  the  trustees  of  the 
Church  the  costs  of  the  reference  and  of  the  award,  a& 
soon  as  the  amount  shall  have  been  ascertained  in  the 
proper  manner. 

It  is  the  latter  part  of  this  finding  that  is  objected  to. 
I  think  it  is  good. 

The  reference  to  these  arbitrators  gives  no  express 
powers  to  determine  about  costs.  The  right  is  entirely 
statutory. 

R.  S.  O.  1877,  ch.  162,  sec.  3.  declares  that  the  conditions 
set  forth  in  the  schedule  to  that  Act  should,  as  against  the 
insurers,  be  deemed  to  be  part  of  every  policy  of  fire  insur- 
ance thereafter  entered  into,  or  reneiued,  or  otherwise  in 
force  in  Ontario  with  respect  to  any  property  therein,  and 
should  be  printed  on  every  such  policy,  fee. 
13 — VOL.  XVII.  O.R. 
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Judgment.  The  Sixteenth  condition  of  the  conditions  referred  to, 
Master  in  provides  for  arbitration  (just  such  aboard  as  was  appointed 
Chambers,  this  case)  in  case  of  difference  as  to  the  value  of  the 
property  insured,  of  the  property  saved,  or  the  amount  of 
the  loss.  The  award  of  the  majority  of  the  arbitrators  to 
be  conclusive  as  to  the  amount  of  the  loss.  There  was  no 
provision  made  as  to  costs  of  the  proceeding,  or  power  to 
the  arbitrators  to  direct  as  to  them. 

Then  came  the  Act  of  1882,  45  Vic.  ch.  20,  sec.  3.  The 
effect  of  this  was  to  bring  a  mere  verbal  insurance  with- 
out writing  within  the  Act. 

Then  came  the  Act  of  1887.  It  repealed  the  old  revised 
Act  of  1877,  introducing  some  amendments  into  the  system . 
This  Act  came  into  force  as  respects  the  policy  in  question 
here  on  31st  December,  1887.  The  fire  did  not  occur 
until  May,  1888.  This  Act  is  just  as  contained  in  the 
present  Revised  Statutes  of  1887. 

Section  114  K  S.  0.  1887,  ch.  167,  applies  the  con- 
ditions to  every  contract  of  fire  insurance  whether  sealed, 
written,  or  oral,  hereafter  (1)  entered  into,  or  (2)  renewed 
or  (3)  otherwise  in  force  in  Ontario  &c.  Then  the  condi- 
tions of  the  R.  S.  0.,  1887  Act,  ch.  167,  provide  for  arbitra- 
tion just  as  has  been  pursued  here,  and  the  amended  con- 
ditions taken  from  the  Act  of  1887,  provide  that  where 
the  full  amount  of  the  claim  is  awarded  the  costs  shall 
follow  the  event,  and  in  other  cases  all  questions  of  costs 
shall  be  in  the  discretion  of  the  arbitrators.  The  full 
amount  of  the  claim  was  awarded  here. 

1  do  not  doubt  that  this  condition  applies  to  the  policy 
in  question,  because  the  policy  was  in  force,  under  the  Act 
of  1887,  for  six  months  before  the  fire.  The  condition  is 
substantially  the  same  as  the  condition  of  the  old  Revised 
Statute,  there  is  a  mere  alteration  as  to  a  subordinate  mat- 
ter of  procedure. 

What  is  very  consistent  with  this  opinion  is  that  the 
Act  1887,  was  brought  into  effect  on  the  30th  June,  1887, 
except  that  sections  114  to  116  should  not  take  effect  as 
respected  insurance  companies  which   had   their  head 
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ofSce  in  Great  Britain  or  Ireland  until  31st  December^  Judgment. 

1887.    It  was  manifestly  meant  to  apply  to  every  existing  master  ik 

policy  which  continued  in  force  after  the  coming  into  force  Chambers. 
of  the  Act,  and  this  last  mentioned  provision  is  an  addi- 
tional proof  that  that  is  so. 

Motion  refused,  with  costs. 

From  this  judgment  the  company  appealed,  and  the  ap- 
peal was  ari^ued  on  February  4th,  1889,  before  Ferguson,  J- 

Rae,  for  the  appeal.  There  was  no  reference,  merely  an 
appraisement,  and  the  arbitrators  had  no  power  to  award 
■costs:  Mosley  v.  Simpson,  L.  K  16  Eq.  at  p.  226  As  to 
■difference  between  appraisements  and  arbitra^tions,  see 
Russell  on  Awards,  6th  ed.,  232. 

Lockhart  Gordon,  mentioned  to  the  Court  that  he  con- 
tended the  churchwardens  were  entitled  to  costs  under 
R  S.  O.  1887,  ch.  167,  sec.  114,  as  the  words  "otherwise 
in  force  in  Ontario  "  covered  all  policies  in  existence  at 
the  time  of  the  passing  of  the  Act. 

Rae.  Those  words  only  had  reference  to  insurances  in 
force  otherwise  than  by  virtue  of  a  policy  issued.  In  the 
conditions  existing  at  the  time  this  policy  was  issued  there 
was  no  provision  as  to  costs,  and  the  Legislature  never 
intended  by  the  Revised  Statutes  of  1887,  to  impose  such 
-an  additional  term  on  policies  issued  prior  to  the  Act, 
which  had  not  been  renewed  since.  The  parties  appointed 
were  valuers,  merely  to  ascertain  the  amount,  not  arbitra- 
tors to  settle  a  dispute  :  Collins  v.  Gollins,  26  Beav.  306  ; 
Bos  V.  Helsham  L.  K  2  Ex.  72;  Re  Hopper  and  Wright- 
son,  L,  R.  2  Q,  B.  367  ;  Re  Dawdy  and  Hartcup,  15  Q.  B. 
D.  426  ;  Leeds  v.  Burroughs,  12  East  1  ;  }Vimshurst  v. 
Barrow  Sliip  Building  Co.,  2  Q.  B.  D.  335. 
.    LocJchart  Gordon,  was  not  called  upon. 

Ferguson,  J.,  [at  the  close  of  the  argument.] : — 

I  think  this  appeal  must  be  dismissed.  The  policy  in 
question  was  issued  in   Ontario,  covering  property  in 
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Judgment  Ontario,  subject  to  the  Ontario  statutory  conditions.. 
¥er^^,  J.  The  16th  sub-section  of  sec.  114  R.  S.  0.  1887,  ch.  167, 
must  be  held  to  be  applicable  to  it.  I  have  no  doubt 
that  the  parties  intended  the  reference  in  this  case  ta 
be  the  reference  provided  for  by  the  statutory  con- 
ditions, and  that  the  procedure  in  connection  with 
this  reference  must  be  governed  by  the  sub-section  last 
above  mentioned.  I  have  no  doubt  that  the  Legislature 
intended  that  the  114th  section  should  be  aj^plicable  to  all 
policies  of  insurance  existing  at  the  time  the  Act  came 
into  force.  The  words  "  or  otherwise  in  force  in  Ontario 
with  respect  to  any  property  therein,"  brought  this  within 
the  operation  of  the  Act. 

There  may  be  in  the  cases  cited  by  Mr.  Eae..  a  distinction 
drawn  between  valuations  and  arbitrations,  but  I  do  not 
consider  this  distinction  applicable  to  the  present  case. 

Appeal  dismissed,  with  costs. 


G.  A.  B.. 
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[CHANCERY  DIVISION.] 
Malone  V.  Malone  ET  AL. 

Dower— Parties — Devolution  of  Estates  Act,  R,  S.  0.  ch.  108 — Demand 
— Damages —  Costs, 

M.  M.  made  his  will  April  13th,  1888,  devising  his  farm  to  his  two  sons, 
appointed  the  defendants  his  executors,  and  died  May  21st,  1888.  In  an 
action  of  dower  by  the  widow  of  M.  M.  against  the  executors,  in  which 
they  set  up  that  the  sons  were  the  tenants  of  the  freehold,  and  should 
be  made  parties.  It  was 

Held,  that  since  the  Devolution  of  Estates  Act  R.  S.  0.  ch.  108,  sec.  4, 
devisees  are  not  necessary  parties  to  an  action  for  dower. 

Held,  also,  that  as  no  demand  was  made,  although  the  plaintiff  was  enti- 
titled  to  judgment  of  seisin,  it  should  be  without  costs  ;  and  as  def end- 
and  were  always  ready  and  willing  to  assign  the  dower,  plaintiff  was 
not  entitled  to  "damages  for  detention. 

This  was  an  action  of  dower  brought  by  Catharine  statement 
Malone,  as  widow  of  Michael  Malone,  against  Denis  Malone 
and  Michael  McGrath,  as  executors  of  the  said  Michael 
Malone. 

The  testator  died  on  May  21st,  1888,  after  having  made 
his  will  dated  April  13th,  1888,  by  which  he  devised  his 
farm  to  his  two  sons,  and  gave  his  wife  an  annuity  of 
$125  a  year  in  lieu  of  dower.  The  widow  elected  to  take 
her  dower  in  preference  to  the  annuity,  and  brought  this 
-action  for  same,  and  asked  for  damages  for  its  detention.* 

The  executors  set  up  by  way  of  defence  that  no  demand 
of  dower  had  been  made ;  that  they  were  always  ready  and 
willing  to  assign  the  dower,  and  that  the  testator's  two  sons 
(the  devisees  of  the  land  under  the  will)  were  the  tenants 
of  the  freehold,  and  should  be  made  parties. 

The  action  came  on  to  be  heard  on  the  pleadings  on  De- 
cember 12th,  1888,  before  Robertson,  J. 

Anglin,  for  the  plaintiff.  The  widow  has  elected  to  take 
her  dower,  and  is  entitled  to  have  it  assigned,  and  to  re- 

*The  testator  died  May  21st,  1888.  His  will  was  proved  July  7th,  1888, 
Widow  elected  against  the  annuity  October  17th,  1888,  and  writ  was 
issued  November  2nd,  1888. — Rep. 
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Argument,  cover  damages  for  its  detention:  Cameron  on  Dower,, 
p.  300,  sec.  15,  p.  303,  sec.  3;  p.  501,  sec.  5  ;  p.  514,  sec. 
25  ;  p.  516,  sees.  27  and  30;  Cameron  v.  Gilchrist,  7  P.  R. 
184 ;  Harvey  v.  Pearsall,  31  C.  P.  239  ;  Cook  v.  Philips,  23 
U.  0.  K  69 ;  Grieve  v.  Woodruff,  1  A.  R.  617  ;  Watson  v. 
Watson,  20  L.  J.  C.  P.  (N.  S.)  25.  The  property  has  become 
vested  in  the  executors  under  the  Devolution  of  Estates  Act, 
and  they  are  the  proper  parties  against  whom  to  bring  the 
action  :  R.  S.  0.  ch.  108,  sees.  4  and  9  ;  Low  v.  Sparks,  14 
CP.  25  ;  Con.  Rule  411.  As  to  costs,  I  refer  to  Cameron, 
p.  534,  sec.  13  ;  p.  536,  sees.  21  and  22  ;  Grieve  v.  Woodruff, 
supra:  Harris  v.  Harris,  11  W.  R.  62  ;  Con.  Rules  290,  291^ 
Kappele,  for  the  executors.  The  defendants  submit 
their  rights  to  the  direction  of  the  Court.  They  have  no 
beneficial  interest.  The  devisees  under  the  will  are  enti- 
tled to- the  land,  and  have  to  pay  anything  to  which  the 
plaintiff  js  entitled,  and  they  are  not  before  the  Court  as 
partieS: 

January  25,  1889.    Robertson,  J. : — 

This  is  an  action  to  recover  dower.  The  plaintiff  is  the 
widow  of  the  late  Michael  Malone,  who  died  seized  of  lot 
No.  16,  in  10th  concession  of  the  township  of  Brock.  The 
defendants  are  his  executors. 

The  will  bears  date  the  :13th  April,  1888,  and  the 
testator  died  on  or  about  the  21st  May,  1888,  and 
by  his  will  he  devised  the  land  in  question  to  his  two  sons 
in  equal  portions,  subject  to  an  annuity  in  favour  of  the 
widow,  the  plaintiff,  of  $125  per  annum  in  lieu  of  dower. 
The  plaintifi:'  has  elected  against  the  will,  and  claims  her 
dowser,  and  damages  for  the  detention  thereof. 

The  defendants  plead :  1st.  Denial  of  detention  of  dower 
and  say  that  they  have  always  been,  and  still  are  ready 
and  willing  to  assign  to  plaintifi'  her  said  dower,  &c.  2nd, 
They  submit  that  the  devisees  Michael  Malone  and  John 
Malone,  are  tenants  of  the  freehold,  and  are  necessary 
parties,  &c. 
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The  case  was  set  down  on  the  pleadings  by  the  plaintiff,  Judgment, 
and  judgment  of  seisin  is  asked,  and  a  reference  to  the  Robertson,  J. 
Master  to  assess  damages  for  detention  of  dower,  and  in 
the  alternative  to  judgment  of  seisin:  that  the  defendants 
be  ordered  to  pay  a  gross  sum  in  lieu  of  dower,  &c. 

As  to  the  necessity  of  making  Michael  and  John  Malone 
defendants,  I  am  of  opini<m  now,  since  the  Devolution  of 
Estates  Act,  that  these  devisees  are  not  proper  parties,  at 
all  events  they  are  not  necessary  parties.  The  estate  in 
the  lands  has  devolved  to  the  personal  representatives  of 
the  person  who  died  seised,  and  for  all  the  purposes  of  this 
action  they  are  the  proper  parties  defendants. 

Then  as  to  the  question  raised  by  the  first  defence,  which 
is  equivalent  to  the  old  plea  of  tout  temps  prist.  I  think 
the  defendants  are  entitled  to  judgment.  There  never  was 
any  demand  of  dower,  and  until  that  is^made,  and  non- 
compliance proved,  plaintiff  is  not  entitled  to  damages.  It 
is  necessary  that  plaintiff  should  make  a  demand  to  have 
her  dower  set  apart.  The  defendants  are  rightly  in  posses- 
sion, and  the  dowress  would  not  be,  until  her  dower  has 
been  assigned  to  her ;  but  upon  a  demand  the  dowress  and 
the  tenants  of  the  freehold  may,  by  any  instrument  under 
their  hands  and  seals  executed  in  presence  of  two  wit- 
nesses, agree  upon  the  assignment  of  dower,  or  upon  a 
yearly  sum,  or  a  gross  sum  to  be  paid  in  lieu  and  satisfac- 
tion of  dower,  &c. :  K  S.  0.  ch.  56,  sec.  4. 

So  far  as  I  can  see,  there  was  no  necessity  for  these  pro- 
ceedings. The  plaintiff  is  entitled  to  judgment  of  seisin, 
but  without  costs ;  and  as  defendants  have  always  been 
ready  and  willing,  and  are  still  willing  to  assign  her  dower 
is  not  entitled  to  damages. 

Besides  the  cases  cited  on  the  argument,  I  have  referred 
to  a  very  interesting  case,  which  warrants  me  in  coming 
to  the  conclusion  I  have  arrived  at:  BishopricJc  v.  Pearce, 
12  U.  C.  R  306. 
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[CHANCERY  DIVISION.] 

Macdonell  V.  Blake  et  al. 

Law  Society— Retired  judge''— Ex  officio  bencher— E.  S.  O.  [1877]^  ch. 

138,  sec.  4. 

A  Judge  of  one  of  the  Superior  Courts  of  this  Province,  who  resigns  his 
office  without  superannuation,  under  R.  S.  C,  ch,  138,  sec,  14,  and 
who  resumes  the  practice  of  the  law,  is  a  "  retired^ Judge  "  within  the 
meaning  of  R.  S.  0.  [1877],  ch.  138,  sec.  4,  and  as  such  is  an  ex  officio 
Bencher  of  the  Law  Society  of  Upper  Canada. 

Statement  This  was  an  action  brought  by  John  Alexander  Mac- 
donell against  Samuel  Hume  Blake  and  the  Law  Society 
of  Upper  Canada,  for  an  injunction  to  prevent  the  defen- 
dant Blake  from  acting  as  an  ex  officio  Bencher,  and  to 
restrain  the  Law  Society  from  permitting  him  so  to  act. 

The  statement  of  claim  set  out  that  the  defendant 
Blake  was  appointed  a  Vice-Chancellor  of  the  Province 
of  Ontario  on  December  2nd,  1872  ;  that  he  resigned 
said  office  on  May  9th,  1881  ;  that  his  resignation  was 
accepted  on  May  18th,  1881  ;  that  he  then  returned  to 
the  active  practice  of  his  profession,  and  was  still  practi- 
sing ;  and  that  he  assumed  to  sit  and  act  as  a  Bencher 
of  the  Law  Society,  ex  officio. 

The  statement  of  defence  of  the  defendant  Blake  ad- 
mitted the  statement  of  claim,  and  submitted  that  by 
virtue  of  the  statutes  in  that  behalf,  he  was  an  ex  officio 
Bencher  and  qualified  to  act  as  such. 

The  statement  of  defence  of  the  Law  Society  alleged 
the  resignation  of  the  office  of  Vice-Chancellor  of  Ontario 
by  the  defendant  Blake,  and  that  he  acted  as  Bencher 
under  and  pursuant  to  sec.  4  of  ch.  138,  R.  S.  O.  (1877 
which  provides  that,  among  others,  any  "retired  Judge" 
of  the  Superior  Courts  of  Law  or  Equity  for  Ontario, 
shall  be  an  ex  officio  Bencher ;  that  the  Society  believed 
he  was  so  entitled  to  act,  and  submitted  to  be  guided  by 
the  opinion  of  the  Court. 
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The  action  was  entered  for  trial  at  the  Sittings  held  Statement. 
in  Toronto  in  November,  1888,  before  Boyd,  C,  but  was 
by  consent  of  counsel  for  all  parties  adjourned  to  be 
argued  before  the  Divisional  Court. 

The  action  subsequently  came  on  before  the  Divisional 
Court  on  February  28th,  1889,  and  was  argued  before 
Proudfoot,  Ferguson,  and  Robertson,  JJ. 

James  Reeve,  for  the  plaintiff.    The  object  of  the  suit  is 
to  get  an  interpretation  of  sec.  4  of  ch.  138  R.  S.  0.  (1877), 
as  to  whether  the  defendant  Blake  is  a  retired  Judge 
within  the  meaning  of  that  section.    The  only  sense  in 
which  he  can  claim  is  that  he  has  resigned.   R.  S.  O. 
ch.  44,  sec.  9,  defines  in  what  sense  the  words  "  retired 
Judge"  are  used.    When  Mr.  Blake  resigned  his  office  as 
7 ice-Chancellor  with  the  avowed  object  of  resuming  the 
active  practice  of  his  profession  as  a  barrister  and  solicitor, 
he  was  not  a  retired  Judge  in  that  sense.    There  are  three 
cases  which  might  occur.    1.  Service  as  a  Judge  for  suffi- 
cient time  to  entitle  the  Judge  to  a  pension  and  retirement 
with  a  pension.    2.  Service  not  long  enough  to  entitle  the 
Judge  to  a  pension  and  real  retirement  into  private  life. 
-8.  Resignation  and  retirement  from  the  office,  but  resump- 
tion of  active  practice.    The  last  is  this  case,  and  it  was 
not  contemplated  by  the  Legislature,  and  should  not  be  so 
construed.    It  is  not  sufficient  for  the  defendant  Blake  to 
bring  himself  within  the  mere  words  of  the  section    but  he 
must  come  within  the  meaning  and  intention  of  the  Legis- 
lature:  Maxwell  on  the  Interpretation  of  Statutes,  2nd  ed. 
.24.    As  to  how  words  which  are  ambiguous  or  capable  of 
various  meanings  are  to  be  understood  so  as  to  harmonize 
■with  the  subject  of  the  enactment :  See  Maxwell,  p.  28.  To 
retire  is  to  withdraw  from  active  life.    The  wordintr  of  the 
provision  as  to  the  Attorney-General  is  "  one  who  has  held 
the  office"  in  the  very  section  under  consideration.    If  the 
Legislature  intended  to  include  all  wdio  had  been  Judges  it 
would  have  said  so  in  the  same  way.    The  defendant  does 
not  come  within  R.  S.  C.  ch.  138,  sec.  14,  nor  should  he  in 
14— VOL.  XVII.  o.ii. 
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Argument,  his  capacity  as  a  retired  Judge  sit  or  act  as  a  Judge  under 
R,  S.O.  cli.  44,  sec.  9,  norcould  a  Judge  who  had  resigned  and 
gone  into  mercantile  pursuits  act  under  that  section.  The 
words  must  be  understood  in  the  sense  in  which  they  will 
best  agree  with  the  object  of  the  Legislature  :  Maxwell,  67. 
I  refer  also  to  Caledonian  R.  W.  Co.  v.  Noiih  British  R.  W.. 
Co.,  6  App.  Cas.  126  ;  Wood  v.  Priestver,  L.  R  2  Ex.  68  ;  1 
Jarman  on  Wills,  4th  ed.  422. 

Lount,  Q.C.,  Reeve,  Q.C.  and  Walter  Read  for  the  Law 
Society.  The  defendant  Blake  has  retired  from  a  public 
office  to  private  life,  and  practices  in  his  profession  in 
private  life,  as  he  has  a  right  to  do,  but  he  is  nevertheless  a 
retired  Judge.  Tn  sections  14  and  16  of  K  S.  C.  ch.  138, 
there  is  no  distinction  between  Judges  who  resign  before  or 
after  fifteen  years  service.  In  sec.  14  the  word  "resign"  is 
used.  In  sec.  16,  the  allowances  to  the  resigned  J udges  are 
called  "  retirmg  allowances."  R.  S.  O.  (1877)  ch.  138,  sec.  4, 
does  not  provide  that  those  who  retire  to  private  life  shall 
be  benchers,  but  rather  the  converse,  as  for  instance  the 
Attorney-General  "  if  a  member  of  the  bar  of  Ontario."  If 
tlie  Legislature  intended  to  exclude  a  J udge  who  returned  to 
active  practice  it  would  have  said  so.  The  Hon.  Mr.  Mowat, 
the  present  Attorney-General  of  Ontario,  resigned  from 
one  of  the  Superior  Courts  of  Ontario  after  the  passing  of 
the  original  statute  34  Yic.  ch.  15,  sec.  4  (O.),  and  the 
Legislature  with  that  case  before  it,  re-enacted  the  same 
provision  in  R.  S.  O.  1877,  ch.  138,  sec.  4 :  then  the  present 
defendant  Blake  also  resigned  and  the  Legislature  wdth 
two  existing  instances  re-enacted  the  provision  in  R.  S.  O. 
1887,  ch.  145,  sec.  4.  There  is  no  conflict  of  duty  between 
a  retired  Judge,  who  is  practising  and  a  Bencher.  We 
refer  to  Ex  parte  Huggins,  21  Ch.  D.  85  ;  Churchill  v. 
Benny,  L.  R.  20  Eq.  534  ;  Wilcock  v.  Terrell,  S 'Ex.  D.  323. 

H.  Cassels,  for  the  defendant  Blake.  Mr.  Blake  became 
a  retired  Judge  when  he  left  his  position  on  the  bench.. 
The  designation  retired,  is  a  relative  term.  Having  regard 
to  Mr.  Blake's  connection  with  the  bench,  he  is  sl  retired 
Judge;  having  regard  to  his  connection  with  other  positions. 
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a  dozen  different  adjectives  may  be  correctly  used.  The  Argument, 
statute  providing  for  the  appointment  of  Judges,  requires 
them  to  be,  when  selected,  following  a  particular  profession, 
and  to  have  followed  that  profession  for  a  period  of  years. 
The  statute  in  question  requires  merely  that  the  person 
designated  shall  have  occupied  and  retired  from  the  bench^ 
and  does  not  provide  that  upon  retirement,  any  particular 
pursuit  in  life  should  be  followed.  The  moment  Mr.  Blake 
left  the  bench  he  was  a  retired  Judge,and  therefore  ex  officio 
a  Bencher  of  the  Law  Society ;  and  the  statute  does  not 
provide  that  ex  officio  Benchers  shall,  on  the  happening  of 
any  event,  cease  to  hold  that  office,  Mr.  Blake  is  none 
the  less  a  retired  Judge,  because  he  resigned  his  office. 
The  w^ords  resigiied  and  retired  are  used  as  correlative 
terms.  Resignation  is  the  act  of  the  individual  by  which 
he  becomes  retired. 

March  5,  1889.    PiiouDFOOT,  J. : — 

,  The  only  question  to  be  decided  in  th.is  action  is  :  Is  there 
any  difierence  between  a  retired  and  a  resigned  Judge  ?  It 
seems  to  me  that  there  is  none.  In  order  to  retire,  a  Judge 
must  resign.  The  Dominion  Statute  B.  S.  C.  ch.  138,  sec.  14 
pioviding  for  the  retiring  allowance  to  Judges,  uses  the 
word  "  resign,"  and  provides  that  Her  Majesty  may  grant 
retiring  allowances,  and  a  perusal  of  that  section  and  sec- 
tion 16,  satisfies  me  that  the  words  "retired"  and  "resigned," 
when  applied  to  a  Judge  who  has  given  up  his  position  on 
the  bench  are  equivalent.  It  has  been  argued  that  the 
defendant  Blake's  position  as  ex  officio  Bencher  by  virtue 
of  his  having  been  a  Judge,  is  inconsistent  with  his  resum- 
ing the  active  practice  of  his  profession  ;  and  that  so  to 
speak,  he  should  remain  retired.  I  am  not  pressed  with 
that  contention  as  it  is  a  matter  of  common  notoriety  that 
the  body  of  the  Benchers  are  practitioners,  and  it  is  better 
that  such  should  be  the  case,  as  they  are  thus  in  a  better 
position  to  judge  of  the  requirements  of  the  profession 
and  manage  the  Law  Society  in  a  way  to  meet  those 
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Judgment,   requirements.    On  the  whole  case,  I  arrive  at  the  conclu- 
Proudfoot,  J.  sion  that  there  is  no  ground  for  this  action,  and  it  should 
be  dismissed  with  costs. 

Ferguson,  J.  :— 
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I  am  of  the  same  opinion.  After  the  fullest  considera- 
tion of  the  able  argument  of  the  counsel  for  the  plaintiff, 
I  fail  to  see  any  ground  or  authority  against  the  defen- 
dant's position  as  Bencher.  The  word  "  retired,"  is  as 
applicable  to  him  as  "  resigned,"  in  connection  with  his 
having  given  up  his  position  as  a  Judge.  It  does  not 
appear  to  me  that  the  plaintiff  has  any  standing  ground 
in  this  action.  The  provision  has  been  retained  in  the 
Ee vised  Statutes  of  Ontario,  1887,  ch.  145,  sec.  4,  in  almost 
the  identical  words  of  the  revision  of  1877,  ch.  138,  sec.  4, 
and  if  the  Legislature  had  seen  fit  they  could  have  provided  i  fflo 
by  Legislation  for  the  case,  there  being  then  in  existence)  era 
two  instances,  viz. :  that  of  the  defendant  and  the  present 
Attorney- General  of  the  Province,  each  of  whom  had 
resigned  the  position  of  Vice-Chancellor.  I  have  no  doubt 
at  all  that  the  plaintiff  is  not  entitled  to  succeed  in  thisJIat 
action,  which  must,  I  think,  be  dismissed  with  costs. 

all 

Robertson,  J. : — 

I  am  of  opinion  that  the  defendant  Blake  comes 
within  the  provision  of  the  statute,  and  that  he  is 
in  the  sense  therein  meant,  and  contemplated  by  the 
Legislature,  a  "  retired  Judge,"  and  being  such  is  ex  officio 
a  Bencher  of  the  Law  Society.  I  can  see  no  reason  for 
making  a  difference  between  a  Judge  who  retires  from  the 
bench  into  an  inactive  life,  and  one  who  leaves  the  bench 
with  the  express  intent  of  resuming  practice.  While  a 
Judge  he  is  a  "  visitor  "  of  the  Society :  when  he  ceases  to 
be  a  Judge  he  becomes  ex  officio  a  Bencher,  and  the  one 
follows  instantaneously  upon  the  cessation  of  the  other. 

According  to  the  contention  of  the  plaintiff  it  is  admitted 
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that  if  the  retired  Judge  did  not  resume  practice  the  statute  Judgment, 
would  apply  ;  so  that  if  within  say  one  or  two  years  after  Robertsok,.!. 
%  Judge  retires  from  the  bench,  he  having  so  retired  with 
the  full  intention  of  not  resuming  practice,  should  change 
lis  mind  in  that  respect  it  is  clear  that  during  the  time 
jf  non-practice  he  is  to  all  intents  a  properly  qualified 
Bencher.    What  then  is  there  in  the  statute  to  disqualify 

Ihim  on  resuming  practice  ?  It  is  no  disqualification  being 
in  practice;  in  fact  the  reform  brought  about  by  the  statute 
of  1871,  34!  Yic.  ch.  15  (0.),  was  to  correct  in  some  degree 
what  was  then  considered  a  defect  in  the  system,  that  is 
the  selecting  of  Benchers  by  the  Benchers,  not  from  among 
the  young  and  active  members  of  the  profession,  but  from 
among  those  who  might  be  considered  rather  to  have  with- 
! drawn  from  the  more  active  body. 

Then  it  is  clear  that  our  Attorney -General  of  Ontario  is 
ex  officio  a  Bencher,  and  having  once  been  Attorney-Gen- 

f  eral,  he  continues  to  be  ex  officio  a  Bencher,  whether  he 
resumes  the  practice  of  his  profession  or  not.  What  reason 
lis  there  then  for  construing  that  statute  differently  in  the 
case  of  a  retired  Judge  ?  It  cannot  be  for  want  of  quali- 
fication; in  fact,  as  before  stated,  as  a  practitioner  he 
comes  more  within  the  provision  of  the  Act :  he  is  then  to 
all  intents  and  purposes  a  member  of  the  Society,  and 
being  qualified  as  a  voter,  he  is  qualified  to  be  elected  a 
Bencher. 

I  think  the  action  should  be  dismissed  with  costs. 

Note. — The  Hon.  Oliver  Mow  at  resigned  his  position  of  Vice- 
Chancellor  on  October  23rd,  1872,  and  resumed  practice.  He  at  present 
sits  as  an  ex  officio  Bencher,  but  may  qualify  by  virtue  of  his  office  as 
Attorney-General  in  addition  to  his  position  as  a  retired  Judge. — Rep. 
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Re  Central  Bank. 


J.  D.  Henderson's  Case. 


Company — Banks  and  Banking —  Winding  up  — Contributories — Liquidators 
— Illegal  trajfiching  in  shares — Transfers  ivithin  one  month  of  suspen- 
sion—R.  S.  G.  ch.  130,  sec.  JfS,  77— R.  S.  C.  ch.  129,  sec.  45. 

H. ,  having  been  placed  on  the  list  of  contributories  in  the  winding  up  pro- 
ceedings of  the  Central  Bank,  appealed  on  the  ground  that  the  transfer 
of  his  shares  was  a  fraudulent  transaction,  in  view  of  R.  S.  C.  ch.  130, 
sec.  45,  since  the  bank  was  trafficking  in  its  own  shares  for  the  purpose 
of  keeping  up  the  appearance  of  bond  fide  sales,  and  so  enhancing  the 
market  price  of  its  shares,  and  took  the  appellant's  notes  in  payment 
for  his  shares,  undertaking  not  to  enforce  them,  but  to  deliver  them  up 
upon  a  re-sale  being  effected,  which  transactions  were  idtra  vires  of  the 
bank. 

Held,  that  this  was  no  defence  as  against  the  liquidators,  who  represented 
the  creditors  as  well  as  the  bank. 

H.  also  appealed  as  to  certain  of  the  shares  upon  the  ground  that  he  had 
acquired  them  within  one  month  before  the  suspension  of  the  bank, 
and  also  on  the  ground  that  those  who  had  transferred  these  shares  to  him 
should  also  have  been  placed  on  the  list  of  contributories,  though  they 
themselves  had  only  acquired  the  shares  within  the  said  month. 

Held,  that  H.  was  rightly  on  the  list  as  to  these  shares,  but  that  his  trans- 
ferors should  also  be  placed  upon  it,  and  the  report  was  referred  back 
to  the  Master  for  this  purpose,  although  the  liquidators  had  not  ex- 
cepted to  the  report. 

Liquidators  are  officers  of  the  Court,  and  the  matter  being  brought  to  the 
notice  of  the  Court  on  the  appeal,  it  was  the  duty  of  the  Court  to  pro- 
tect the  interest  of  the  creditors  and  all  parties  concerned,  and  to  see 
that  all  were  charged  who  were  legally  chargeable. 

Statement.  This  was  an  appeal  from  the  certificate  of  the  Master  in 
Ordinary  whereby  he  had  placed  the  appellant,  J.  D.  Hen- 
derson, upon  the  list  of  contributories  of  the  Central  Bank 
in  regard  to  102  shares  of  the  capital  stock,  under  circum- 
stances which  were  afterwards  set  out  by  Robertson,  J., 
before  whom  this  appeal  was  argued,  in  his  judgment,  as 
follows  : 

This  is  an  appeal  from  the  order  or  certificate  of  the 
Master  in  Ordinary  placing  the  aj)pellant  J.  D.  Henderson 
on  the  list  of  contributories  in  regard  to  102  shares  of  the 
capital  stock  of  the  bank,  as  follows : 
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Class  1  consists  of  persons  who  were  shareholders  in  Statement, 
the  bank  in  their  own  right,  at  the  date  of  the  winding- 
up  order,  dated  December  3rd,  1887,  and  who  are  liable 
.as  contributories  in  respect  of  the  number  of  shares,  and 
for  the  amounts  set  opposite  their  respective  names. 

Part  1. — Persons  who  were  such  shareholders  prior  to 
October  15th,  1887,  and  continued  to  be  and  were  such 
shareholders  up  to  December  3rd,  1887  : 

Henderson,  J.  D.,  Toronto,  15  shares— $1,500. 

Part  2. — Persons  who  acquired  their  shares  and  became 
shareholders  after  October  15th,  1887,  and  who  were  such 
shareholders  at  the  date  of  such  winding-up  order  : 

Henderson,  J.  D.,  Toronto,  87  shares— $8,700. 

The  defence  set  up  by  Mr.  Henderson  is  one  in  confes- 
sion and  avoidance,  and  he  particularizes  as  follows  : 

1.  That  he  acted  for,  at  the  request  of  and  as  agent  of  the  said  bank  in 
acquiring  and  holding  the  shares,  or  a  portion  thereof,  in  respect  of 
which  he  is  placed  upon  the  said  list. 

2.  The  said  bank  was  the  real  owner  of  the  said  shares,  or  a  portion 
thereof,  and  the  said  Henderson  has  not  now  ^and  never  had  any  bene- 
ficial interest  whatever  in  the  same. 

3.  If  it  should  be  held  that  he  acquired  the  said  shares  or  any  of  them 
under  circumstances  that  render  him  liable  to  be  placed  upon  the  said 
list,  then  he  says  the  said  bank  by  its  cashier  and  manager,  acting  with- 
in the  scope  of  his  authority,  and  for  the  purpose  of  enhancing  the  appar- 
ent value  of  its  stock  and  benefitting  the  said  bank,  upon  being  app]i?d 
to  for  information  by  the  said  Henderson,  misled  and  deceived  him  upon 
his  treaty  for  purchasing  the  said  stock,  or  a  portion  thereof,  and  before 
purchasing  the  same,  by  misrepresenting  and  concealing  the  financial  con- 
dition of  the  said  bank  and  the  value  of  its  stock  and  shares  and  the 
amount  of  dividend  its  earnings  would  justify  the  payment  of,  and  the 
financial  condition  and  prospects  of  the  said  bank,  and  the  nature  of  its 
investments  and  of  the  securities  held  for  the  same,  and  the  profits  to  be 
derived  therefrom,  and  otherwise  and  in  other  ways  the  said  bank, 
through  its  officer  aforesaid,  well  knowing  the  said  representations  to  be 
false,  and  that  they  would  be  acted  npon  by  the  said  Henderson,  and 
would  induce  him  to  conclude  a  contract  then  in  treaty  for  the  purchase 
of  the  said  stock,  and  the  said  Ifenderson,  believing  such  representation 
to  be  true,  and  that  the  truth  was  fully  disclosed  to  him,  purchased  the 
said  stock  under  circumstances  which  entitle  him  to  be  relieved  from  the 
payment  of  the  same  and  indemnified  by  the  said  bank  from  all  liability 
respecting  the  said  shares  and  removed  from  the  list  of  contributories. 

4.  At  the  time  the  said  shares,  or  a  portion  thereof,  were  purchased  by 
the  said  Henderson  the  said  bank  was  insolvent,  and  could  not  pay  its 
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Statement.      liabilities  in  full,  and  was  on  the  eve  of  insolvency,  as  the  said  bank  and 
its  oflScers  well  knew. 

5.  At  the  respective  times  when  the  said  shares,  or  a  portion  thereof, 
were  transferred  to  ^the  said  Henderson  the  shares  so  pretended  to  be 
transferred  had  no  valid  or  legal  existence. 

6.  If  such  shares,  or  a  portion  thereof,  did  exist  the  dealing  with  them 
by  the  said  bank  and  its  officers  was  illegal,  and  the  holding  and  possess- 
ion of  them  was  illegal. 

7.  The  shares,  or  a  portion  thereof,  in  respect  of  which  it  is  sought  to 
make  the  said  Henderson  liable  as  a  contributory,  are  shares  that  were 
never  actually  issued  ;  no  money  was  paid  on  account  thereof,  and  they 
were  merely  kept  for  the  bank  to  speculate  upon,  and  as  such  cannot  be 
treated  as  shares  duly  issued  by  the  bank,  and  in  respect  of  which  any 
liability  can  arise  in  favor  of  the  bank  as  against  the  alleged  holder 
thereof. 

8.  The  said  shares,  or  a  portion  thereof,  were  transferred  to  the  said 
Henderson  within  a  very  short  time  before  the  winding-up  order  of 
the  said  bank  was  made,  and  no  opportunity  was  had  by  this  contestant 
to  commence  proceedings  to  be  relieved  from  any  liability  in  respect  of 
the  said  shares. 

9.  The  necessary  amouLt  of  capital  stock  of  the  said  bank  was  not  bon^ 
fide  subscribed,  nor  bona  fide  paid  up,  to  obtain  a  certificate  to  enable  the 
said  bank  to  commence  and  carry  on  the  business  of  banking,  and  the 
necessary  amount  was  not  paid  up  within  the  time  limited  by  the  "  Bank 
Act  "  to  enable  them  to  carry  on  the  business  of  banking  ;  or  if  such  cer- 
tificate did  issue  it  was  on  subscriptions  and  payments  not  bona  fide  made, 
and  by  reason  of  the  circumstances  aforesaid,  and  the  "Bank  Act" 
hereby  pleaded,  and  the  Act  incorporating  the  same,  the  bank's  charter 
became  forfeited  and  void. 

In  support  of  this  defence,  by  consent  of  all  parties,  an 
affidavit  made  by  Aimer  Abbott  Allen,  late  cashier  of  the 
bank,  was  put  in  and  read  by  the  contestant  instead  of  the 
evidence  of  the  said  Allen,  which  had  been  ordered  to  be 
taken  under  a  commission.  And  that  affidavit  is  as  fol- 
lows : 

I,  Aimer  Abbott  Allen,  of  the  city  of  Minneapolis,  in  the  State  of 
Minnesota,  one  of  the  United  States  of  America,  gentleman,  make  oath 
and  say  : 

1.  I  was  the  cashier  of  the  Central  Bank  of  Canada  from  its  formation 
until  after  its  suspension,  when  Mr.  Archibald  Campbell  was  appointed 
interim  liquidator  by  the  Court. 

2.  J.  D.  Henderson,  of  Toronto,  insurance  agent,  used  the  Central 
Bank  of  Canada  from  the  time  it  commenced  business  as  his  bankers,  and 
the  business  relations  of  the  said  bank  with  him  were  always  pleasant 
and  agreeable,  and  his  account  and  credit  with  the  said  bank  were  al  way  a 


XVII.]         RE  CENTRAL  BANK — HENDERSON'S  CASE. 


113 


in  good  condition,  and  by  reason  of  our  friendly  business  relations  the  Statement, 
said  bank,  through  me,  requested  him  to  purchase  stock  of  the  said  bank 
for  the  bank  to  keep  up  its  price  when  the  market  price  of  it  was  likely 
to  fall. 

3.  Under  a  resolution  of  the  provisional  board  of  directors  of  the  said 
bank,  made  on  or  about  the  the  10th  day  of  January,  1884,  there  Wcis 
transferred  to  me  a  large  amount  of  stock  of  the  said  bank  to  hold  for  the 
said  Bank,  and  afterwards  I  held  the  said  stock,  and  dealt  with  the  same 
for  the  said  bank. 

4.  In  the  stock  ledger  of  the  said  bank  is  an  account  headed  in  my 
name,  in  trust.  The  said  account  is  really  an  account  of  the  said  bank 
shewing  its  dealings  with  and  transfers  of  its  own  stock,  all  such  dealings 
and  transfers  being  carried  on  in  my  name  in  trust  as  therein  set  out,  and 
all  the  advantages  of  such  transfers  and  dealings  the  Central  Bank  of 
Canada  were  entitled  to  and  got  the  benefit  of,  and  all,  or  nearly  all,  of 
the  directors  of  the  said  bank  directed  and  supervised  such  dealings  and 
transfers,  and  some  of  them  were  cognizant  of  the  most  of  the  same  as 
they  respectively  took  place. 

5.  On  or  about  the  28th  day  of  October,  1887,  I  saw  Mr.  J.  D.  Hender- 
son, and  on  behalf  of  the  said  bank  discussed  with  him  the  advisability  of 
taking  some  means  of  keep  up  the  price  of  the  stock  of  the  said  bank  by 
purchasing  the  shares  thereof,  and  it  was  arranged  between  him  and  my- 
self, acting  on  behalf  of  the  said  bank,  that  he  should  purchase  fifty  or 
more  shares  for  the  above  purpose  of  keeping  up  the  price  of  the  said 
stock,  and  the  bank  was  to  furnish  the  necessary  funds  to  do  so,  and  to 
give  the  transactions  the  appearance  of  Mr.  J.  D.  Henderson  being  the 
real  purchaser  it  was  arranged  that  he  was  to  give  his  promissory  notes 
for  the  amount  of  the  purchase  moneys  of  stock  respectively,  and  give  his 
cheque  upon  the  Central  Bank  to  his  vendor  of  the  shares  purchased  by 
him  for  the  purchase  money  thereof,  but  it  was  understood  that  no 
liability  should  attach  to  him  on  the  said  notes,  as  they  were  merely 
given  to  make  a  colorable  appearance  of  reality  in  the  purchase  of  the 
said  stock  by  the  said  Henderson,  who  in  making  the  purchases  thereof, 
and  in  all  that  was  done  in  and  about  the  same,  and  its  completion,  M'as 
acting  for  and  on  behalf  of  the  said  bank  for  its  benefit  and  in  its 
interest,  as  I  and  some  of  the  directors  thought,  and  by  reason  of  what 
was  done  by  him  the  price  of  the  stock  of  the  said  bank  was  kept  and 
maintained  at  a  price  much  higher  than  it  otherwise  would  likely  have 
been  rated  at. 

6.  At  the  time  the  said  Henderson  was  buying  up  Central  Bank  stock 
for  the  bank  to  keep  up  its  price,  D.  Mitchell  McDonald,  one  of  the 
directors  of  the  said  bank,  was  also  buying  up  stock  of  the  said  bank  for 
the  same  purpose  as  the  said  Henderson  was  purchasing. 

7.  Under  the  arrangement  between  the  said  bank,  through  me,  and  J. 
D.  Henderson,  as  aforesaid,'  and  subsequent  arrangements  to  the  same 
effect  made  at  later  interviews  between  us,  he  purchased  in  all,  I  believe, 
about  eighty -seven  shares  of  the  stock  of  the  said  bank  within  about  a 
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Statement.      month  prior  to  the  suspension  thereof,  but  before  each  purchase  was  { 

made  we  had,  I  think,  a  consultation  as  to  the  advisability  thereof.  | 

8.  Under  the  said  arrangements  J.  D,  Henderson  gave  promissory  notes  na 
to  the  bank  about  as  follows  :  One  made  by  him  on  or  about  the  28th  ilk 
day  of  October,  1887,  payable  to  himself  and  endorsed  by  him  for  $4,800,  I 
to  be  paid  in  two  months,  and  another  for  |650,  payable  in  one  month,  tlif 
made  to  himself  and  endorsed  by  him.  In  another  transaction  the  for-  am 
malities  of  a  note  was  not  gone  through  with,  and  the  bank  paid  $2,700  ■  jai 
for  thirty  shares  purchased  by  the  said  Henderson  and  taken  in  his  name,  I 
for  which  he  gave  his  cheque  upon  the  said  bank,  and  the  bank  paid  the  i  m 
same,  although  he  did  not  have  sufficient  funds  to  pay  for  the  said  shares  i  \ 
himself,  the  reason  being  that  the  purchase  money  was  really  given  to  the  jp 
vendor  by  the  bank,  who  used  Mr.  J.  D.  Henderson  and  his  name  for  the  g 
purpose  of  carrying  out  this  transaction,  as  it  did  the  prior  and  other  pe 
transactions  above  referred  to.  ak 

9.  In  all  the  said  transactions  in  which  the  said  J.  D.  Henderson  pur-  sol 
chased  about  eighty-seven  shares  of  the  capital  stock  of  ^the  said  bank  he 
within  about  one  month  before  its  suspension,  he  had  no  beneficial  inter-  tr; 
est  either  in  the  respective  transactions  themselves  or  the  stock  pur- 
chased by  him,  all  of  which  was  purchased  by  him  for  the  said  bank  at  tli 
my  request,  acting  for  the  said  bank,  and  duly  authorized  so  to  do  by  the 
directors  thereof.  a« 

10.  The  said  J.  D,  Henderson  received  no  consideration  for  the  prom-  t,, 
issory  notes  above  referred  to  other  than  the  said  stock  purchased  by  him 

for  the  said  bank  being  in  his  name,  all  of  which  notes  were  given  that  it 
might  be  said  by  the  said  bank  that  it  was  not  purchasing  its  own  stock, 
and  the  said  notes  were  taken  for  the  various  sums  paid  by  the  said  bank 
for  the  stock  purchased  by  the  said  Henderson  for  the  said  bank,  and  for  ^, 
no  purposes  or  consideration  other  than  those  above  mentioned. 

The  finding  of  the  Master  in  Ordinary,  in  which  he 
ordered  the  contestant  to  be  placed  on  the  list  of  contribu-  o 
tories,  is  in  these  words  : 

I  find  that  the  admissions  in  the  defence  are  sufficient  to  warrant  a 
finding  that  J.  J)  Henderson  is  a  shareholder  and  therefore  a  contribu-  ' 
tory  in  respect  of  the  shares  set  out  on  the  list.  ■ 

The  grounds  of  appeal  are  set  forth  in  ten  different  I 
reasons  why  the  finding  of  the  Master  in  Ordinary  should  ! 

Le  set  aside  :  i 

1.  No  evidence  that  the  appellant  was  the  holder  of  any  of  the  shares. 

2.  That  the  transfers  of  shares  to  the  appellant  were  made  by  Allen, 
who  was  at  the  time  the  cashier  of  the  bank,  and  by  various  other  per- 
sons. 

3.  That  the  bank  dealt  in  the  buying  and  selling  of  its  own  stock  con- 
trary to  the  provisions  of  the  Bank  Act. 
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4.  That  in  pursuance  of  said  illegal  purpose  the  bank,  through  Allen  Statement, 
its  cashier,  purported  to  transfer  fifteen  of  said  shares  to  appellant,  who 

was  in  entire  ignorance  of  the  fact  that  he  was  being  made  use  of  for  the 
Illegal  purpose  aforesaid. 

5.  That  the  bank  furnished  the  funds  requisite  to  buy  said  shares,  and 
the  appellant,  as  a  matter  of  form,  gave  his  promissory  note  for  the 
amount  on  the  undertaking  of  the  bank,  that  upon  the  next  re-sale  of 
said  shares  the  said  notes  would  be  delivered  up  to  be  cancelled. 

6.  The  said  transactions  were  ultra  vires,  &c,,  and  no  shares  passed, 
and  appellant  is  not  liable,  &c. 

7.  As  regards  the  87  shares,  if  they  were  legally  transferred  to  him,  the 
-appellant,  they  were  so  transferred  within  one  month  before  the  com- 
mencement of  suspension  of  payment,  and  that  under  the  Bank  Act  the 
person  who  was  the  holder  thereof  at  the  beginning  of  said  month  was 
alone  liable  to  be  settled  upon  the  list  of  contributories,  and  that  he  as  a 
.subsequent  holder  should  be  treated  only  as  an  equitable  owner,  and  that 
he  should  have  the  right  to  defend  himself  against  any  claim  by  his 
transferor. 

8.  The  Master  in  Ordinary  eliminates  all  intermediate  parties  between 
the  first  and  last  holders,  and  deprives  the  last  of  any  defence  he  may 
have  against  his  transferor,  and  in  this  case  he  has  a  good  defence 
against  any  claim  which  his  immediate  transferor  Allen  or  others,  who 
transferred  the  stock  to  him. 

9.  No  evidence  was  adduced  to  shew  that  the  appellant  was  the  holder 
of  any  stock. 

10.  In  all  the  dealings  with  the  said  87  shares  the  appellant  acted  as 
^igent  of  the  bank,  and  had  no  interest  whatever  in  said  shares,  and  the 
bank  were  the  real  owners  of  the  same,  &c. 


The  appeal  came  up  for  argument  before  Robertson,  J., 
on  December  16th,  1888. 

A.  G.  Gait  for  the  appellant.    The  transactions  between 


Trevor  v.  Whitworth,  12  App.  Gas.  409  ;  Ghitty  on  Con- 
tracts, (11th  ed.),  p.  611  ;  De  Begnis  v.  Armistead,  10 
Bmg.  107;  Sicheirs  Gase,  L.  R.  3  Ch.  119;  Bank  of 
Hindustan  v.  Alison,  L.  R.  6  C.  P.  222;  The  Central 
Bank,  Bainess  Case,  16  0.  R.  293. 
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Argnment,  Meredith,  Q.C.,  contra.  Hendeison  was  a  party  to  a 
fraud  upon  the  creditors  and  shareholders  of  the  bank,  and 
it  does  not  lie  in  his  mouth  to  plead  the  illegality  of  his 
his  own  transactions.  He  is  in  the  position  of  a  plaintiff 
applying  to  get  rid  of  his  liability  :  Buckley  on  Joint 
Stock  Companies,  (5th  ed.),  p.  39 ;  The  Bank  Act,  R.  S.  C. 
ch.  130,  sees.  30,  38  ;  Kerr  on  Fraud,  (2nd  ed.)  p.  437  ;  Gree 
V.  Somervail,  4  App.  Cas.  648;  Chapman  and  Bar- 
ker's Case,  L.  R.  3  Eq.  361 ;  Re  Munster  Bank  and  Dil- 
lon's Claim,  17  L.  R.  Ir.  341 ;  Gardiner  v.  Victoria 
Estates  Co.,  12  Court  of  Sessions,  p.  1356. 

Gait  in  reply  cited  Ex  p.  Watson,  21  Q.  B.  D.  301  ; 
Spackr}ian  v.  Fvans^  L.  R.  3  H.  L.  171 ;  Addison s  Case,. 
L.  R.  5  Ch.  294. 

January  25th,  1889.    Robertson,  J.  : — 

[After  setting  out  the  facts  as  above.]  The  amount  in- 
volved in  this  case  is  of  considerable  importance,  and  the 
objections  taken  to  the  finding  of  the  learned  Master  are 
numerous,  and  involve  some  very  nice  questions,  all  of 
which  I  shall  consider,  although  in  doing  so  I  may  be  open 
to  the  charge  of  being  somewhat  prolix. 

As  to  the  first,  no  evidence,  &c.  I  think  the  Master 
was  right ;  the  defence  was  in  confession  and  avoidance, 
that  is,  it  admitted  that  Mr.  Henderson's  name  appeared, 
as  charged,  on  the  stock  list  or  register  or  in  the  books  of 
the  bank  as  the  holder  of  these  shares,  but  he  sets  up  mat- 
ter which,  if  true  and  pleadable  against  the  liquidators,  is 
an  avoidance  of  the  contract,  so  that  it  w^as  not  necessary 
for  the  liquidators  to  go  further  than  they  did,  viz.,  to  pro- 
duce the  bank  books  shewing  the  fact  of  Mr.  Henderson's 
name  appearing  therein  as  a  shareholder  for  the  several 
shares  with  which  he  is  sought  to  be  charged. 

As  to  the  second  and  third,  they  may  be  considered  to- 
gether with  the  fourth,  fifth  and  sixth,  and  the  whole  set 
forth  a  fraudulent  transaction,  perpetrated  in  the  face  of 
the  45th  section  of  the  Bank  Act,  and  the  statement  of 
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defence  and  the  affidavit  of  Allen  filed  by  Henderson  by  Judgment, 
and  with  the  consent  of  the  counsel  for  the  liquidators,  Robertson, J. 
make  out  the  facts  alleged.  But  the  question  raised  there- 
upon is :  Can  Mr.  Henderson  avail  himself  of  this  as  a 
defence  against  the  liquidators  ? 

It  must  be  borne  in  mind  that  this  is  not  an  action  is 
which  the  bank  as  such  is  seeking  to  enforce  payment  of 
the  amount  due  on  shares  subscribed  for  by  Henderson, 
nor  as  to  what  the  rights  of  shareholders  of  the  bank  are 
inter  se,  where  the  rights  of  creditors  are  not  to  be  con- 
sidered  ;  on  the  contrary,  the  liquidators  here  represent 
creditors  as  well  as  the  bank,  and  the  rights  of  creditors 
having  intervened  the  defence  must  be  considered  from 
that  point  of  view  only,  and  in  my  judgment  it  is  not 
open  to  Mr.  Henderson,  on  the  facts  made  clear,  as  above 
stated,  to  set  up  the  45th  section  of  the  Act.  Mr.  Hender- 
son is  on  the  register  as  the  person  responsible  for  these 
shares,  and  it  may  be  that  he  became  such  stockholder, 
expecting  to  be  indemnified  by  the  bank  or  its  directors 
for  anything  that  he  might  be  called  upon  to  pay,  but 
that  is  a  matter  between  him  and  them,  and  with  which 
the  creditors  have  nothing  whatever  to  do.  To  outside 
creditors  Mr.  Henderson  stands  on  the  list  just  as  any 
other  person  professing  to  hold  shares,  and  creditors  are 
not  concerned  to  inquire  into  the  rights  existing  between 
him  and  the  directors  or  other  shareholders. 

A  contract  induced  by  fraud  is  not  void  but  voidable, 
and,  therefore,  though  the  persons  who  by  their  fraud 
induced  it  may  not  enforce  it,  other  persons  may,  in  con- 
sequence of  it,  acquire  interests  and  rights  wdnch  they  may 
enforce  against  the  party  who  has  been  so  induced  to 
enter  into  it:  Oakes  v.  Turquand,  L.  R.  2  H.  of  L.  325, 
afterwards  followed  in  Cree  v.  Somervail,  4  App.  Cas.  648  • 
These  cases  were  decided  under  the  Limited  Liability  Act 
and  the  Imperial  Winding-up  Act,  but  are  applicable  in 
principle  to  the  "  Bank  A.ct "  of  Canada  and  our  "  Winding- 
up  Act."  In  my  judgment,  therefore,  Mr.  Henderson  fails 
under  the  2nd,  8rd,  4th,  5th  and  6th  objections,  which  refer 
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Judgment,  more  particularly  to^the  15  shares,  for  which  he  has  been 
Eo3iBBTsoN,J.  placed  on  the  list  of  contributories,  Class  1,  Part  1. 

The  objections  7  and  8  refer  to  the  87  shares,  for  which 
Mr.  Henderson  has  been  placed  on  the  list  Class  1,  Part 
2,  he  having  acquired  these  shares  and  having  become 
a  shareholder  after  October  15th,  1887,  and  who  w^as 
such  shareholder  at  the  date  of  the  winding-up  order. 
The  77th  section  of  ''The  Bank  Act  "  treats  of  "  persons 
who  having  been  shareholders "  who  have  transferred 
their  stock  within  one  month  before  the  commencement  of 
the  suspension  of  payment,  and  declares  that  they  "shall 
be  liable  to  all  calls  on  such  shares  as  if  they  had  not 
transferred  them, saving  their  recourse  against  those  to  whom 
they  were  transferred."  And  sec.  45  of  the  Winding-up 
Act,Il.  S.  C.  c.  129,  declares  that  "  if  a  shareholder  has  trans- 
ferred his  shares  under  circumstances  which  do  not,  by  law, 
free  him  from  liability  in  respect  thereof,  or  if  he  is  by  law 
liable  to  the  company  or  its  members  or  creditors,  as  the 
case  may  be,  to  an  amount  beyond  the  amount  unpaid  on 
his  shares,  he  shall  be  deemed  a  member  of  the  company 
for  the  purposes  of  this  Act,  and  shall  be  liable  to  con- 
tribute as  aforesaid  to  the  extent  of  his  liabilities  to  the 
company  or  its  members  or  creditors  independently  of  this 
Act ;  and  the  amount  which  he  is  so  liable  to  contribute 
shall  be  deemed  an  asset  and  a  debt,  as  aforesaid." 

On  referring  to  the  list  of  contributories  brought  in  by 
the  liquidators,  w^hich  was  put  in  on  the  argument  of  this 
appeal,  it  appears  that  the  87  shares  for  which  the  appel- 
lant has  been  placed  on  the  list  by  the  Master  in  Ordinary, 
Class  1,  part  2,  were  derived  from  different  persons  on  dif- 
ferent days,  viz.:  30  on  October  26th,  20  on  October  29th, 
7  on  November  1st,  and  30  on  November  15th,  and  his 
several  transferors  also  became  holders  thereof  "  within  one 
month  before  the  commencement  of  the  suspension  of  pay- 
ment by  the  bank."  And  the  Master  in  Ordinary  has  not 
placed  these  transferors  on  the  list  of  contributories,  but 
has  made  a  special  report  in  regard  to  them,  in  which  he 
held  that  they  were  not  shareholders  or  members  of  the 
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bank  within  the  terms  of  the  statutes  and  winding-up  J^^clgment. 

i orders,  concluding,  as  I  understand,  that  the  77th  section  i^obertson,  J. 
of  the  Bank  Act  did  not  apply  to  them,  the  words 
''persons  who  having  been  shareholders"  meaning  per- 
sons w^ho  had  been  shareholders  for  more  than  "  one  month 
before  the  commencement  of  the  suspension,"  &c.,  and  who 
continued  to  be  such  at  the  time  of  the  suspension,  &c. 

1  confess  that  I  cannot  agree  in  this  opinion.  I  think 
the  true  meaning  of  the  statute  is  so  plain  that  it  cannot 
be  construed  otherwise  than  to  mean  "  all  persons  who 
may  be,  or  may  have  been,  shareholders  within  one  month 
before  the  suspension,"  &c.  Suppose  a  case,  which  may 
really  be  one  of  those  on  the  list  brought  in  by  the  liqui- 
dators. A.  was  the  owner  on  October  1st  of  10  shares, 
but  on  October  26th  he  sold  and  transferred  to  B., 
whose  name  w^as  entered  on  the  register.  B.  was  then 
doubtless  a  shareholder,  but  on  the  27th  B.  transferred  to 
C  According  to  the  Master's  ruling  B.  would  not  be 
liable,  but  A.  and  C.  both  would,  C.  principally  and  A.  secon- 
darily. With  all  respect  for  the  opinion  of  the  learned 
\  Master,  I  do  not  think  that  the  statute  will  bear,  or  w^as 
intended  to  bear,  such  construction.  In  C.  G.  Baines  Case, 
lately  disposed  of  by  the  Chancellor,  16  0.  R.  293.  the 
question  was  whether  Baines  should  be  on  the  list,  he 
having  acquired  his  shares  within  the  month,  and  he  ap- 
pealed, contending  that  sec.  77  meant  that  he  having 
become  a  shareholder  within  the  month  his  name  should 
have  been  omitted  from  the  list  of  contributories,  and  his 
assignor's  name  placed  there  instead.  The  Chancellor  held 
that  his  name  w^as  properly  on  the  list,  and  dismissed  the 
J  appeal.  Now  the  facts  of  this  case  are  on  a  par  with  that 
f  now  under  consideration  before  me.  Baines  received  his 
shares  on  November  1st,  the  bank  having  suspended,  or 
rather  passed  a  resolution  to  suspend,  after  3  o'clock  p.m. 
on  that  day.  Mr.  Henderson  received  his  87  shares 
between  October  25th  and  3  o'clock  of  November 
15th,  so  that  he  is  properly  on  the  list,  but  I  tliink 
Mr.  Henderson  is  right  in  his  contention,  that  those  from 
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Judgment,  whom  he  received  them  should  also  be  there  as  parties, 
KoBERTsoN,J.  contributories  secondarily  liable.  It  may  be  argued,  how- 
ever, that  this  would  not  affect  the  liability  of  Mr.  Hen- 
derson. But  I  am  not  sufficiently  clear  to  be  in  accord 
with  that  contention.  Questions  may  arise  between  the 
transferor  and  transferee  as  to  the  validity  of  the  contract, 
and  it  might  be  prejudicial  to  the  transferee  if  he  allowed 
the  finding  of  the  Master  to  go  unimpeached,  as  to  which, 
however,  I  pass  no  opinion  ;  but  it  is  clearly  in  the  inter- 
ests of  the  creditors  of  the  bank  that  all  persons  liable  as 
shareholders  should  be  on  the  list  of  contributories,  and 
although  the  liquidators  have  acquiesced  in  the  report  of 
the  Master,  it  must  be  borne  in  mind  that  they  are  the 
officers  of  the  Court,  and  when  the  matter  is  brought  to 
the  notice  of  the  Court,  as  it  has  been  by  this  appeal. 
I  think  it  the  duty  of  the  Court  to  protect  the  interest  of 
the  creditors  and  all  parties  concerned,  and  to  see  that  all 
are  charged  who  are  legally  chargeable,  and  being  of  opin- 
ion that  all  persons  who  were  stockholders  within  the 
month  next  before  suspension,  no  matter  for  how  long  a 
time,  are  either  primarily  or  secondarily  liable,  their 
names  should  be  placed  on  the  list  of  contributories.  I 
therefore,  for  that  purpose,  refer  the  report  back  to  the 
Master  in  Ordinary,  with  directions  to  bring  those  persons 
referred  to  before  him,  with  the  view  of  having  their 
respective  names  placed  on  the  list  of  contributories.  In 
the  list  prepared  and  brought  in  by  the  liquidators  they 
claimed  that  all  such  persons  as  above  referred  to  should 
be  so  treated,  but  the  learned  Master  having  decided 
against  them  they  unfortunately,  I  think,  submitted. 

As  to  objections  9  and  10,  the  same  reasons  for  disallow- 
ing the  1st,  2nd,  3rd,  4th,  5th,  and  6th  objections  apply  to 
these,  and  I  therefore  am  obliged  to  disallow  them.  I 
think  the  Master  was  right  in  placing  Mr.  Hender- 
son's name  on  the  list  for  these  87  shares.  I  can  see  no 
escape  for  him  as  against  the  liquidators.  It  will  not  avail 
him  to  set  up  that  the  transaction  is  void  as  between  him 
and  the  bank.    If  this  was  a  suit  to  enforce  payment  of 
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calls  by  the  bank,  and  not  by  the  liquidators,  I  am  not  Judgment, 
going  to  say  whether  he  would  or  would  not  have  a  good  robert.son,X 
defence.  But  in  this  case  the  liquidators  represent  the 
•creditors  as  well  as  the  bank,  and  Mr.  Henderson,  accord- 
ing to  his  own  shewing  and  the  affidavit  of  Allen  filed  by 
him,  establishes  that  there  was  something  very  much  like 
a  conspiracy  concocted  between  him  and  Allen  to  keep  the 
standing  of  the  bank  up  in  the  estimation  of  the  public, 
and  that  at  a  time  when  Mr.  Henderson  should  have 
known,  if  he  did  not,  that  it  was  not  in  a  safe  condition. 
The  object  had  in  view  by  both  of  them  was  to  make  the 
public  believe  that  the  stock  of  the  bank  stood  well  on  the 
market,  thereby  inducing  innocent  persons  to  become 
shareholders.  It  is  most  probable  that  the  whole  of  these 
transactions  were  miserable  shams,  so  far  as  Mr.  Hender- 
son was  concerned.  It  may  be  that  he  had  no  intention 
of  remaining  a  stockholder  longer  than  the  time  necessary 
to  dispose  of  the  stock  to  some  other  purchaser,  but  as  is 
said  by  Allen  in  his  affidavit,  being  on  "  friendly  business 
relations  "  with  the  directors  and  Allen,  he  lent  himself  to 
their  nefarious  schemes  to  place  the  stock  at  a  fictitious 
value  "  to  keep  up  its  price  when  the  market  price  was 
likely  to  fall,"  and  he  must  now  thank  whatever  motive 
he  had  at  the  time  for  landing  him  where  he  now 
finds  himself.  He  has  not  come  into  Court  with  clean 
hands.  He  cannot  be  permitted,  against  those  creditors 
who  have  been  great  sufierers  by  such  transactions,  to  take 
advantages  of  a  wrong  to  which  he  himself  was  and  is  ad- 
mitted to  be  a  party.  I  have  on  a  former  occasion  anim- 
adverted to  some  extent  on  "  the  devious  paths  where 
wanton  fancy  leads,"  and  which  were  followed  apparently 
by  those  who  had  the  management  of  this  unfortunate 
institution,  and  whose  transactions  have  led  to  great  loss, 
much  misery,  and  perhaps  ruin,  and  1  cannot  help  ex- 
pressing my  regret  that  Mr.  Henderson  did  not  see  the  dis- 
honesty of  the  proposition  which  Allen  made  to  him,  and 
did  not  treat  it  accordingly.  He  is,  I  think,  now  both  in 
law  and  equity  bound  to  perform  the  contract  he  entered 
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Judgment    into  when  he  accepted  these  shares,  and  I  therefore  dis- 
IioBEE,TsoN,J.  niiss  his  appeal  so  far  as  that  question  is  raised.    But  I 
think,  as  he  has  partially  succeeded,  he  should  not  be 
called  upon  to  pay  costs.    The  costs  of  the  liquidators 
will,  however,  have  to  be  paid  out  of  the  assets. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

Re  Central  Bank. 
Cayley's  Case. 

Company — Bank — Winding  up — Proof  of  claim — Cheque  accepted^  by  hank 
after  suspension — Set  of — Subsequently  accruing  liability  of  drawer  of 
cheque — Fraudulent  preference — R.  S.  C.  c.  — Creditor  proving  claim 
after  time — Ex  debito  justitice. 

On  November  I5th,  1887,  the  day  before  the  suspension  -  of  the  Central 
Bank,  one  D. ,  having  sufficient  funds  to  his  credit,  drew  a  cheque  upon 
it  payable  to  C,  who  deposited  the  same  in  the  Dominion  Bank,  and 
obtained  an  advance  upon  it,  and  the  Dominion  Bank  claimed  upon  it 
in  the  winding  up  proceedings,  having  presented  it  for  payment  on 
November  I7th,  when,  however,  the  Central  Bank  had  suspended  pay- 
ment. On  November  23rd,  1887,  the  Central  Bank  marked  the  cheque 
good,  debiting  D.'s  account  and  crediting  the  Dominion  Bank  with  the 
amount  thereof.  Afterwards,  however,  the  liquidators  claiming  the 
riglit  to  set  off  certain  subsequently  accruing  liabilities  of  D.  against 
thn  cheque,  the  Dominion  Bank  withdrew  their  claim  upon  it,  and  the 
Master  in  Ordinary  disallowed  it.  Subsequently,  and  after  the  first 
dix  idend  had  been  paid,  C.  heard  of  this,  and  filed  a  claim  on  the 
cheque,  on  September  I3th,  1887.  The  Master,  however,  held  that  the 
time  for  filing  claims  having  elapsed,  he  had  a  discretion  as  to  allowing 
the  claim,  and  allowed  it  only  subject  to  the  said  set  off. 

Held,  that  there  was  no  right  to  set-off  as  claimed,  and  that  the  allowance 
of  the  claim  was  ex  debito  justitice,  and  not  discretionary. 

The  fact  of  the  Central  Bank  having  accepted  the  cheque,  and  credited 
the  amount  to  the  Dominion  Bank,  and  charged  the  amount  to  Donovan, 
shewed  conclusively  tha  t  at  that  time  the  Central  Bank  was  not  a  credi- 
tor of  Donovan  :  nor  did  the  case  come  within  the  meaning  of  any  of 
the  clauses  in  the  Winding  up  Act  relating  to  fraudulent  preferences. 

This  was  an  appeal  from  the  report  of  the  Master  in 
Ordinary  in  the  winding-up  proceedings  of  the  Central 
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Bank,  made  on  November  1st,  1888,  whereby  he  allow^ed  statement, 
the  hquidators  to  set  off  the  sum  of  $934.34,  against  the 
claim  of  one  Frank  Cayley  of  $3,440,  under  the  circum- 
stances fully  set  out  in  the  judgment  of  Robertson,  J. 
Among  other  general  grounds  set  out  in  the  notice  of 
appeal  were  the  grounds  "  that  the  liquidators  had  allowed 
the  said  claim  in  the  books  of  the  bank  with  full  notice 
and  knowledge  that  the  same  was  just  and  reasonable,  and 
that  the  set  off  claimed  by  them  was  not  chargeable  against 
the  said  claim,  and  that  the  books  of  the  said  bank  were 
altered  by  the  liquidators  illegally  and  in  bad  faith." 

The  Master  in  Ordinary  gave  the  following  reasons  for 
his  decision  : 

This  creditor  comes  in  after  the  time  limited  by  public  advertisement, 
and  asks  to  prove  his  claim,  and  be  allowed  the  past  and  future  dividends 
on  siich  claim  out  of  the  estate  of  the  bank. 

His  claim  is  on  a  cheque  of  J.  A.  Donovan  for  |3,440  on  the  Central 
Bank  in  favor  of  the  claimant  which  was  accepted  by  the  bank  on 
November  23rd  last  and  credited  to  the  Dominion  Bank  to  "suspense 
account  "  on  the  same  day. 

Subsequently  the  Dominion  Bank  brought  in  a  claim  for  the  amount  of 
this  cheque,  and  others,  but  on  the  objection  of  the  liquidators  that  they 
they  claimed  a  set  oti"  against  Donovan  for  unpaid  notes  tfce  Dominion 
Bank,  which  appears  to  have  acted  in  the  matter  as  the  agent  of  the  pre- 
sent claimant,  withdrew  the  claim. 

Save  making  the  cheque  payable  to  the  order  of  the  claimant,  and  the 
following  letter  addressed  to  the  cashier  of  the  bank  the  Central  Bank  had 
no  notice  of  the  present  claimant's  title. 

Toronto,  Nov.  22nd,  1887. 
Deah  Sir. — I  have  given  to  Mr.  Frank  Cayley  a  cheque  on  the  Central 
Bank  for  $3,440.    He  has  deposited  it  to  his  credit  at  the  Dominion  Bank 
I  request  therefore  that  that  amount  may  be  transferred  from  my  account 
and  placed  to  the  credit  of  the  Dominion  Bank. 

Your  obedient  servant, 

Joseph  A.  Donovan, 
On  the  following  day  Mr.  Donovan  gave  the  following  letter  of  guaran- 
tee to  the  claimant  : 

Toronto,  Nov.  23rd,  1887. 
Dear  Sir, — I  undertake  to  liold  you  harmless  against  any  loss  which 
may  in  any  way  arise  from  your  havuig  endorsed  my  cheque  for  |3,440  on 
Central  Bank  in  the  matter  of  the  sale  from  John  T.  Taylor  to  T.  B. 
Hayes. 

Yours  &c., 

Joseph  A.  Donovan. 
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■Statement.  The  first  of  the  above  letters  requests  the  amount  of  this  cheque  to  be 
transferred  from  Mr.  Donovan's  account  to  that  of  the  Dominion  Bank, 
and  except  for  the  reference  to  the  fact  that  the  cheque  had  been  drawn 
in  favor  of  the  claimant  the  liquidators  apparently  had  no  notice  of  his 
claim. 

Subsequently  and  some  months  after  the  withdrawal  of  the  claim  by 
the  Dominion  Bank,  the  liquidators  adjusted  the  account  of  Donovan  by 
charging  against  it  certain  overdue  notes,  but  I  stated  that  I  could  not 
hold  their  act  to  be  binding  on  Donovan  or  the  claimant,  no  notice  of 
such  adjustment  having  been  proved  by  the  liquidators. 

The  rule  as  to  allowing  the  creditors  to  come  in  and  prove  their  claim 
after  the  expiration  of  the  published  time  gives  a  discretion  to  the  Court 
as  to  imposing  terms  and  conditions  as  to^costs  and  otherwise. 

In  some  cases  leave  has  been  refused,  as  in  Cattell  v.  Simojis,  8  Bea. 
243.  In  other  cases  the  creditor  has  only  been  allowed  part  of  his  claim 
as  in  Gillespie  v.  .Alexander,  3  Russ.  130,  and  in  doing  so  the  Court  has 
given  consideration  that  the  burden  lay  on  the  creditor  as  well  as  on  other 
parties  who  were  liable,  to  collect  the  balance  of  his  claim  from  those  who 
had  been  overpaid. 

And  in  another  case  when  the  i  r  .vlitor  has  two  funds  to  claim  against 
the  rule  of  bankruptcy  was  applied,  and  he  was  only  allowed  to  prove  for 
the  balance  after  realizing  as  much  as  he  could  out  of  the  funds  the  other 
creditors  had  no  claim  against,  Greenwood  v.   Taylor,  1  R.   &  M.  185. 

In  this  case  the  burden  is  as  much  on  the  claimant  as  on  the  liquidators 
to  collect  some  of  this  claim  from  Donovan.  This  claimant  has  a  letter  of 
guarantee  from  Donovan  to  hold  him  harmless  against  any  loss  should  he 
be  unable  to  collect  the  full  amount  from  the  Central  Bank,  and  in  allow- 
ing him  to  come  in  now  and  prove  his  claim  I  think  I  should  not  cast  any 
burden  of  collecting  money  on  the  liquidators  which  may  as  well  be  borne 
by  this  claimant.  I  therefore  give  the  creditor  leave  to  come  in  and  prove 
for  the  balance  due  Donovan  after  satisfying  the  claims  of  the  Bank  on 
the  unpaid  notes,  and  I  direct  the  liquidators  to  assign  to  the  claimant 
the  unpaid  notes,  so  that  under  his  letter  of  guarantee  and  the  notes  he 
may  have  a  double  claim  against  his  debtor. 

The  appeal  came  on  for  argument  on  December  6th. 
1888,  before  Robertson,  J. 

Bech,  for  the  plaintiff.  Under  the  Winding-up  Act  a 
creditor  can  come  in  at  any  time  before  the  distribution ; 
and  it  was  not  a  matter  of  discretion  on  the  Master's  part  to 
let  him  come  in.  The  cheque  was  a  marked  cheque,  and 
Donovan  had  been  debited  by  the  Bank,  and  the  liquidators 
had  no  jurisdiction  to  alter  the  account.  I  refer  to  Lashley 
V.  Hogg,  11  Ves.  602;  Ashley  v.  Ashley,  1  Ch.  D.  243,  4 
Ch.  D.  757 ;  Re  Metcalfe,  Hicks  v.  May,  13  Ch.  D.  236  ; 


XVII.] 


EE  CENTRAL  BANK — CAYLEY'S  CASE. 


12 


Angell  v.  Haddon,  1  Mad.  529 ;  David  v.  Froiud,  1  M.  &  Argument. 
K.  200 ;  Greig  v.  Somerville,  1  K.  &  M.  338 ;  Todd  v.  Stud- 
holme,  3  K.  &  J.  324  ;  Williamson  v.  Naylor,  3  Y.  &  C.  208  . 
Wild  V.  Banning,  2  Eq.  577  ;  Gattell  v.  Simons,  8  Beav' 
243  ;  Brett  v.  Carmichael,  35  Bea.  340 ;  R  S.  C.  ch.  129* 
sees.  56,  57,  58,  59,  60,  67. 

W.  B.  Meredith,  Q.C.,  for  the  liquidators.  The  claimant 
must  submit  to  have  set-ofF  the  notes  due  by  Donovan.  A 
cheque  is  not  an  assignment  of  money  in  the  hands  of  the 
banker,  but  a  bill  of  exchange  drawn  on  the  bank ;  Hop- 
kinson  v.  Foster,  L.  K  19  Eq.  74.  The  appellant  relies  on 
the  acceptance  of  the  cheque  by  the  bank  on  November 
23rd,  but  this  was  within  three  months  of  the  winding-up, 
and  is  bad  as  a  fraud  against  creditors  :  Sec.  68  of  the  Wind- 
ing-up Act,  R  S.  C.  ch.  129.  Cay  ley  must  have  known  that 
the  bank  could  not  pay  its  debts.  I  rely  also  upon  sec. 
57,  as  to  set- off;  and  on  sec.  73,  as  shewing  that  what 
Donovan  was  doing  was  not  intended  by  the  Legislature 
to  be  permitted.  Sec.  72  would  make  void  this  transaction 
even  if  the  cheque  had  been  paid.  The  following  authori- 
ties may  be  referred  to  :  Ex  parte  Wagstaff,  13  Ves.  65  ; 
AtJcinson  v.  Elliott,  7  T.  R.  378 ;  Fx  parte  Prescot,  1  Atk. 
230  ;  Dohson  v.  Lockhart,  5  T.  R.  133 ;  Alsager  v.  Gurrie, 
12  M.  &  W.  751 ;  Sheldon  v.  Rothschild,  8  Ta,unt.  156, 
Sec.  56  shews  the  pohcy  of  the  Act.  As  to  Re  Milan 
Tramways  Go.,  Fx  parte  Theys,  25  Ch.  D  587,  see, 
Lord  Selborne  at  p.  591.  The  appellant  cannot  rank 
for  any  more  than  Donovan  could  have  ranked  for.  Don- 
ovan kept  his  own  account  at  the  bank,  could  he  have  gone 
there  himself  on  the  23rd  and  drawn  out  the  money  ? 

Beck,  in  reply.  The  bank  must  be  taken  to  have  had 
notice  of  Cayley's  claim.  Cayley  on  the  other  hand  had 
no  notice  of  the  insolvency  of  the  bank,  and  did  not  ccme 
within  the  provisions  as  to  preferences. 

January  25th,  1889.    Robertson,  J. : — 

This  is  an  appeal  against  the  order  of  the  ]\Iastcr  in 
Ordinary  allowing  the  liquidators  to  set  off  against  the 
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Judgment,   appellant's  claim  of  13,440  the  sum  of  $934.34,  being  the 
RoBERTsoN,J.  amount  of  the  indebtedness  of  Donovan  to  the  bank, 
accrued  since   the  date  of  the  winding-up  order.  The 
facts  are  as  follows  : 

On  November  15th,  1887,  one  Donovan  gave  his 
cheque  on  the  Central  Bank,  payable  to  Mr.  Cayley  or  his 
order,  for  $3,1:40,  at  which  time  there  was  to  the  credit  of 
the  drawer,  a  sum  more  than  sufficient  to  pay  the  cheque. 
The  cheque  was  given  in  part  payment  of  the  purchase 
money  of  real  estate,  which  Cayley  had  sold  as  agent  for 
the  proprietor,  to  Donovan.  The  cheque  was  endorsed 
by  Cayley  and  presented  for  payment  on  the  day  after  its 
date,  viz.,  November  16th,  on  which  day  the  Bank  sus- 
pended payment.  Cayley  deposited  the  cheque  in  the 
Dominion  Bank,  on  the  ftxith  of  which  that  bank  advanced 
Cayley  $3,000,  with  which  he  paid  his  principal  the 
amount  due  to  him  out  of  the  purchase.  The  Dominion 
Bank  was  to  look  after  payment  from  the  Central  Bank, 
and  after  it  was  found  that  the  Central  Bank  could  not  go 
on,  and  was  put  in  liquidation,  the  Dominion  Bank  included 
this  cheque  with  other  claims,  which  it  held  against  the 
Central  Bank  in  answer  to  the  advertisement  calling 
upon  creditors  to  file  their  claims,  &c.  But  long  before 
this  was  done,  and  long  before  the  winding-up  order 
was  issued,  the  Central  Bank  honoured  the  cheque  by 
accepting  it  on  the  November  23rd,  and  charged  it 
aojainst  Mr.  Donovan's  account  leavinoj  a  balance  in  his 
favour  of  something  over  $30,  and  at  the  same  time 
time  gave  credit  to  the  Dominion  Bank  for  the  amount. 
The  claim  of  the  Dominion  Bank  was  filed  within  the 
time  required  by  the  Master  in  his  order  directing  claims 
to  be  filed.  By  this  time  Donovan  became  indebted  to 
the  Central  Bank  on  some  promissory  notes,  held  by 
it  under  discount,  and  the  liquidators  objected  to  allow 
this  item  of  $3,440,  in  the  Dominion  Bank  claim,  and 
without  parley  the  item  was  withdrawn  by  the  Dominion 
Bank  with  others  objected  to,  and  the  claim  as  allowed 
by  the  liquidators  was  allowed  to  stand.    Cayley  never 


XVII.] 


RE  CENTRAL  BANK— CAYLEY'S  CASE. 


127 


received  any  notice  of  this  disallowance,  and  he  was  rest-  Judgment. 

ing  in  ignorance  of  it,  until  after  the  first  dividend  was  Robertsqn,J. 

closed  and  made  payable.    Upon  being  informed  how 

matters  stood  he,  on  September   13th,   1888,   filed  his 

claim  against  the  bank  on  the  cheque.    The  liquidators 

then  claimed  to  set  off  against  it,  the  amount  which  in  the 

meantime  Donovan  had  become  indebted  to  the  Centi'al 

Bank.    After  hearing  all  the  evidence  pro  and  con  the 

Master  in  Ordinary  allowed  the  claim  less   the  sum  of 

$934,34,  as  above  stated.    In  my  opinion  the  Master  in 

Ordinary  came  to  a  wrong  conclusion.    There  is  no  doubt 

that  had  the  cheque  been  presented  on  the  day  of  its  date^ 

it  would  have  been  paid,  and  for  weeks  after  the  amount 

of  it  and  more  was  to  the  credit  of  the  drawer,  and  the 

fact  of  the  bank  not  only  having  accepted  it,  but  marked 

it  cancelled  and  charged  the  amount  to  the  drawer  and 

credited  the  Dominion  Bank  with  it,  shews  conclusively 

that  at  that  time  the  Central  Bank  was  not  a  creditor  of 

Donovan's.     I  think  the  case       Re  Milan  Tramways 

•Co.,  Ex  parte  Theys,  25  Ch.  D.  587,  is  authority  directly  in 

point,  and  the  words  of  Lord  Selborne,  L.  C,  in  the  first 

part  of  his  judgment,  that  to  hold  otherwise,  "  may  be  law, 

but  if  so  it  is  only  matter  of  positive  law,  not  resting  upon 

any  principle  of  justice."    And  his  Lordship,  as  well  as 

the  other  Lord  Justices  afterwards  hold  that  it  is  not  law, 

And  therefore  it  is  neither  according  to  law,  'or  the  first 

principles  of  justice,  in  my  judgment  to  hold  that  Mr. 

Cayley  is  not  entitled  to  rank  for  the  full  amount  of  his 

claim. 

Mr.  Meredith  very  ably  argued,  that  as  the  bank  was 
insolvent  at  the  time  the  cheque  was  accepted  and  the 
amount  charged  to  Mr.  Donovan  and  credited  to  the  Do- 
minion Bank,  the  liquidators  under  the  clauses  of  the 
^'Winding-up  Act"  against  fraudulent  preferences  could 
recover  the  amount  back  had  it  been  paid  on  the  day  it 
was  accepted,  but  I  cannot  subscribe  to  his  contention.  If 
that  was  the  case,  every  depositor  who  had  money  in  the 
bank,  subject  to  call,  would  be  liable  to  be  called  upon  to 
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Judgment,  pay  back  his  own  money  to  the  liquidators,  which  he  had 
Robertson, J.  within  thirty  days,  next  before  the  winding-up  order  was 
made,  withdrawn  from  the  bank.  Here  the  money  to  the 
credit  of  Donovan,  was  his  money;  he  could  have  drawn  it 
all  out  on  the  day  on  which  he  gave  the  cheque  to  Cayley, 
and  he  only  became  a  debtor  sometime  afterwards,  on 
notes  which  were  current  at  the  time.  The  bank  certainly 
would  have  no  right  to  hold  this  money  until  these  notes- 
matured.  The  liquidators  have  their  remedy  against 
Donovan  on  these  notes,  and  to  him  they  must  look  for 
payment,  and  not  to  the  innocent  holder  of  a  cheque,  which 
in  the  ordinary  dealings  of  merchants,  with  banks,  is  looked 
upon  and  recognized  as  so  much  money,  after  it  is  once 
honoured  by  the  bank  on  which  it  is  drawn. 

It  was  also  urged  that  it  was  a  matter  of  discretion  on 
the  part  of  the  Master  in  Ordinary,  to  allow  Mr.  Cayley 
to  make  his  claim  after  the  time  fixed  by  his  order  for 
tiling  such.  If  it  was  a  matter  of  discretion,  which  I  da 
not  think  it  was,  in  my  judgment,  the  Master  would  have 
been  exercising  it  against  all  precedent  had  he  not  allowed 
the  claim. 

I  must  therefore  allow  the  appeal,  with  costs,  to  be  paid 
out  of  the  assets  of  the  Bank.  And  I  direct  that  the 
order  of  the  learned  Master  be  varied  to  that  effect^ 
and  that  the  liquidators  do  forthwith  pay  to  the  said 
Frank  Cayley,  out  of  the  assets  of  the  said  bank,  all  such 
sums  as  he  may  be  now  entitled  to  as  settled  by  this  appeal, 
and  from  time  to  time  thereafter,  as  they  accrue,  such  sums 
as  he  may  hereafter  be  entitled  to  in  respect  to  other  divi- 
dends on  the  footing  established  by  this  judgment. 


A.  H.  F.  L, 
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[CHANCERY  DIVISION.] 

Nelles  V.  The  Ontario  Investment  Association. 

Company  —  Shareholder  —  Misrepresentation  —  Rescission  of  contract  for 

shares. 

In  an  action  by  a  shareholder  of  an  investment  association  to  have  it 
declared  that  his  subscription  for  shares  had  been  obtained  by  fraud  and 
misrepresentation,  and  that  it  was  not  binding  upon  him,  and  for  other 
relief,  it  appeared  that  in  1882  the  said  association  had  amalgamated  with 
a  loan  society,  and  under  the  terms  of  the  amalgamation  the  share- 
holders in  the  latter  became  entitled,  on  payment  of  a  premium  of  17 
per  cent,,  to  an  equivalent  number  of  shares  of  the  former. 

It  was  thus  the  plaintiff  became  entitled  to  his  shares  in  the  association, 
having  previously  been  a  shareholder  in,  and  manager  of,  the  loan 
society  ;  and  he  was  an  assenting  party  to  the  amalgamation,  which  he 
now  attacked  as  ultra  vires,  and  brought  about  by  misrepresention  and 
fraud.  But  it  was  proved  that  there  were  many  material  misrepresenta- 
tions, falsely  and  fraudulently  made,  in  a  certain  report  of  the  associa- 
tion, dated  December  31st,  1888,  which  had  been  an  important  factor 
in  bringing  about  the  assent  to  the  amalgamation  by  the  society,  and  in 
inducing  the  plaintiff  to  subscribe  for  the  shares  in  the  association,  and 
that  the  plaintiff  had  not  become  aware  of  their  falsity  until  shortly 
before  bringing  this  action.  After  the  amalgamation  the  association 
borrowed  large  sums  of  money  upon  debentures,  etc.,  on  the  faith  of  the 
apparently  existing  state  of  affairs,  but  it  was  not  shown  that  the  asso- 
ciation was  insolvent,  or  on  the  eve  of  insolvency. 

Held,  that  the  plaintiff  was  entitled  to  a  rescission  of  the  contract  made 
by  his  subscription  for  stock  in  the  association. 

Held,  also,  that  the  fact  of  the  plaintiff  having  sold  some  of  his  shares 
would  not  prevent  rescission  as  to  the  remainder  of  them. 

This  was  an  action  brought  by  the  plaintiff  for  the  pur-  ^ 
pose  of  having  it  declared  that  his  subscription  to  shares' 
in  the  Ontario  Investment  Association,  was  obtained  by 
fraud,  misrepresentation,  and  concealment,  and  that  the 
same  was  not  binding  upon  him,  and  for  other  relief  under 
the  circumstances  which  are  set  out  in  the  judgment.  The 
defendants  were  the  said  Association  and  the  Superior  Loan 
and  Savings  Society. 

The  action  came  on  for  trial  at  London  before  Ferguson, 
J.,  on  October  10th,  1888. 

E.  Blake,  Q.  C,  Cassels,  Q.  C,  and  Gibbons  for  the  plain- 
tiff (a).    If  the  plaintiff's  agreement  to  take  shares  was 

(a)  The  argument  which  was  of  great  length  is  only  reported  on  the 
points  on  which  the  decision  turned. — Rep. 
17— vol.  XVII.  O  R. 
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Argument.     wholly  void,  then  there  was  no  agreement.    Was  the  plain- 
tiff's agreement  to  take  shares  such  that  at  any  time  he 
could  have  avoided  it  ?    He  had  no  knowledge  of  anything 
but  what  was  in  the  report  of  December  31st,  1881.  This 
it  was  on  which  he  relied.    Now  if  any  one  of  the  induce- 
ments was  fraudulent,  that  will  vitiate  the  contract  to  take 
shares,    Here,  to  say  the  least,  the  main  inducement  was 
fraudulent.    The  basis  of  the  market  price  of  the  ehares 
was  the  "rest."    This  does  not  actually  control  the  price, 
but  it  is  the  basis  of  it.    A  fictitious  market  price  was 
created.    A  prudent  man  would  naturally  look  to  the 
substructure  which  would  be  the  "  rest."    The  statements  in 
the  report  were  framed  with  the  express  object  of  creating 
a  false  and  sham  condition  ot  things  to  be  represented  to 
the  public.    Loans  which   were  loans  on  the  company's 
own  stock,  are  represented  as  not  being  upon  the  com- 
pany's own  stock.    The  most  material  fact  that  they 
were  loans  upon  the  company's  own  stock  was  concealed 
and  misstated  and  fraudulently  so,  and  moreover  such 
loans  were  illegal.    If  the  fact  had  been  stated  that  there 
were  loans  on  their  own  stock  of  over  $200,000,  what  an 
immense  field  of  investigation  would  have  been  opened  up 
The  statements  as  to  the  "  rest "  were  fraudulent  and  untrue. 
So  with  the  other  statements  in  the  report.    The  investor 
was  led  away  by  misstatements,  concealment,  and  fraud, 
this  is  shewn  beyond  a  doubt,  and  the  temporary  success  of 
a  fraud  is  no  reason  why  it  should  not  be  denounced, 
or  why  it  should   be  condoned.    The  plaintiff  declares 
that  he  did   not   know  or   suspect  anything  till  the 
latter  part  of  1887.    There  is  no  creditor  intervening 
in  this  case,  and  no  liquidator  representing  creditors. 
The  effort  in   taking  the  evidence   seemed   to   be  to 
bring  the  case  under  Tennent  v.  City  of  Glasgow  Bank^ 
4  App.  Cas.  615,  but  the  cases  are  not  alike.    As  to 
laches,  fraud  being  established  it  is  for  the  party  alleging 
laches  to  shew  when  the  party  defrauded  acquired  know- 
ledge of  the  truth  :  Lindsay  Petroleum  Co.  v.  HurdyL.  R.  5 
P.  C.  221.  The  facts  here  are  such  as  would  have  supported 
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an  action  for  deceit,  but  less  is  required  for  rescission :  Argument. 
Clough  V.  London  and  North-  Western  R.  W.  Co.,  L.  R  7 
Ex.  34  ;  Petrie  v.  Guelph  Lumber  Co.,  2  0.  R.  218  ;  Lindsay 
Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221,  at  p.  241  ;  Smith's 
Case,  L,  R.  2  Ch.  604  ;  Redgrave  v.  Hurd,  20  Ch.  D.  1  ; 
Edgington  v.  Fitzmaurice,  29  Ch.  D.  at  p.  483 ;  Peek  v. 
Deroy,  37  Ch.  D.  541  ;  Re  Scottish  Petroleum  Co.,  23  Ch. 
-413  ;  Tennent  v.  City  of  Glasgow  Bank,  4  App.  Cas.  615  ; 
Western  Bank  of  Scotland  v.  Addie,  L.  R.  1  Sc.  Ap.  145  • 
New  Brunswick  and  CanoAou  R.  W.  and  Land  Co.  v. 
Conyheare,  9  H.  L.  Cas.  711  ;  Maturin  v.  Tradennick,  12 
W.  R.740  ;  Ex  parte  West,  56  L.  T.  622  ;  Stace  and  Worth's 
Vase,  L.  R.  4  Ch.  682. 

Osier,  Q.  C,  Moss,Q.  C,  T.  G.  Meredith,  and  Frazer,  for  the 
•defendants.  If  the  plaintiff  succeeds,  and  the  amalgamation 
is  declared  void,  the  validity  of  the  stock  amounting  to 
^750,000.  would,  to  say  the  least,  be  threatened.  The 
result  would  be  the  withdrawal  of  the  $750,000  from  con- 
tribution, and  the  insolvency  of  the  Society.  Next  there 
will  be  a  suit  for  declaring  the  amalgamation  with  the 
Equitable  void  also.  This  is  really  an  effort  after  having 
been  in  partnership  five  or  six  years  to  take  the  assets 
;away  from  the  creditors  and  to  get  back  something. 
We  say  this  should  not  be  allowed,  but  the  assets 
should  first  go  to  pay  the  creditors,  and  then  back  to  the 
•shareholders.  No  doubt  things  were  done  by  the  executive 
•officers  which  should  not  have  been  done  ;  but  there  was 
no  auditing  and  examining  of  the  assets  on  either  side, 
no  inspection^  no  valuation  made.  The  ordinary  business 
enquiries  were  not  made  on  either  side.  The  plaintiff  him- 
self was  perfectly  satisfied,  and  urged  the  amalgamation 
-on  the  other  stockholders  before  he  could  have  seen  the 
sreport  of  December  31st.  How  could  behave  been  induced 
■to  enter  into  the  agreement  by  that  report  ?  The  Ontario 
Investment  Association  was  perfectly  solvent,  and  could 
have  paid  all  if  wound  up  on  the  date  of  the  amalgamation. 
But  assuming  that  a  rescission  might  originally  have  been 
liad  by  the  plaintiff,  it  is  too  late  now.  The  plaintiff 
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Argumeat,  wants  to  draw  a  hard  and  fast  line  on  this  point  at 
liquidation  ;  but  this  is  unsustainable  :  K.  S.  O.  ch.  150^ 
sees.  2,  sub-sec.  6,  40,  53 ;  Re  Bank  of  Hindustan^ 
China,  and  Japan,  Alison's  Case,  L.  R.  9  Ch.  1.  The 
plaintiff's  success  here  would  take  away  the  remedy 
of  the  creditors  against  hira.  The  superseding:  equities- 
that  have  arisen,  permit  no  rescission.  Alabaster's  Case,  L. 
R.  7  Eq.  273,  is  of  no  avail  here.  Much  has  intervened  here 
which  would  render  rescission  improper  and  on  this  part  of 
the  case  we  cite  :  Cocker  s  Case,  3  Ch.  D.  1 ;  Tennent  v.  City 
of  Glasgoiu  Bank,  4  App.  Cas.  615;  Cakes  v.  Turquand,  L. 
R.  2  H.  L.  at  pp.  348,  350,  351,  357,  363,  364.  The  position 
of  the  creditors  and  the  condition  in  which  the  company  is, 
must  be  a  matter  of  consideration  in  eveiy  case  of  rescission. 
In  re  London  and  Leeds  Bank,  ex  parte  Carting,  56  L.J.  Ch. 
321 ;  Adam  Y.Newbiggin,  13  App,  Cas.  308  ;  Western  Bank 
of  Scotlarid  v.  Addie,  L.  R.  1  Sc.  App.  145 ;  Fraser  v.  Mc- 
Lean, 46  TJ.  C.  R.  302;  Urquhart  v.  Macpherson,  3  App. 
Cas.  831.  Amongst  other  things,  bonds  and  debentures 
were  issued  on  the  faith  of  the  new  subscriptions ;  and 
credit  was  got  on  the  faith  of  them.  There  have  been  as 
radical  changes  as  prevented  rescission  in  the  Addie  Case, 
supra,  and  see  Long  v.  Guelph  Lumber  Co.,  31  C.  P.  129. 
Again  if  the  plaintiff  read  the  report  of  December  31st,  he 
also  read  the  subsequent  ones  and  knew  that  there  were 
errors:  Scholey  v.  Central  B.  W.  Co.  of  Venezuela,  in 
footnote  to  Asldeys  Case,  L.  R.  9  Eq.  at  p.  266.  The  plain- 
tiff is  chargeable  with  notice  under  this  case.  It  was  his 
duty  to  make  enquiry  :  Ashley's  Case  L.  R.  9  Eq.  263. 
And  see  Taites  Case,  L.  R.  3  Eq.  795  ;  Erlanger  v.  New 
Sombiero  Phosphate  Co.,  3  App.  Cas.  1218.  The  plaintiff 
asks  that  a  transaction  may  be  set  aside  affecting  a  large 
number  of  people  who  are  not  parties  here,  and  when  both 
companies  are  on  the  record  affirming  the  transaction : 
Morrison  v.  Earles,  5  O.R.  344;  Beatty  v.  Neelon,12  A.R.50. 
The  Court  should  not  favour  the  plaintiff's  endeavour  to 
separate  himself  from  the  mass  of  shareholders  whose  rights 
depend  upon  the  validity  of  the  amalgamation.    The  plain- 
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tiff  should  be  held  to  the  po.sition  of  all  those  who  vs^ ere  Argument, 
sharers  with  him  in  the  transaction.  He  took  part  in  and 
assented  to  the  whole  thing,  sold  stock  and  received  profits, 
and  remained  six  years  without  complaint,  and  cannot  now 
complain.  Even  if  the  statutes  were  private  Acts  the 
plaintiff  was  bound  to  know  the  law  and  the  legal  position 
of  affairs.  The  Bank  of  Hindustan  Case,  L.  R.  9  Ch  1, 
shews  this.  He  must  also  be  assumed  to  have  read  the 
subsequent  reports :  per  Lord  Cairns,  L.  C.  in  Scholey's 
Case,  in  the  note  to  Ashley's  Case,  L.  R.  9  Eq.  at  p.  266.  He 
must  have  seen  that  the  statements  in  the  report  of  De- 
cember 31st  were  not  accurate,  and  with  this  knowledge 
he  allowed  these  statements  to  be  used  by  the  company  to 
obtain  large  credit :  Gregory  v.  Patohett,  83  Bea.  595  ; 
Erlanger  v.  New  Sombrero  Phosphate  Co.,  3  App.  Cas. 
1218  ;  Central  R  W.  Co.  of  Venezuela  v.  Kisch,  L.  R.  2  H.  L . 
99.  As  to  the  misrepresentations  inducing  the  arrangement 
that  was  come  to,  all  the  shareholders  came  in  as  a  body, 
and  did  the  act,  and  one  cannot  now  withdraw  unless  all 
do  so :  Re  Empire  Assurance  Corporation,  Challis's  Case, 
L.  R.  6  Ch.  266  ;  Hull  Flax  and  Cotton  Mill  Co.  v.  Wellesley, 
6  H.  &  N.  38.  The  finding  on  the  evidence  should  be  that 
the  plaintiflf  had  determined  to  become  a  shareholder  before 
the  report  of  December  31st,  and  that  he  was  not  influenced 
by  it.  The  circular  signed  by  him,  if  nothing  else,  shews 
this  beyond  all  reasonable  cavil.  Then  there  is  the  delay 
and  acquiescence  after  August  3rd,  1887.  The  discovery  of 
further  fraud  does  not  engender  the  right  to  revive  a  fraud 
that  has  been  waived  :  Kerr  on  Frauds,  2nd  ed.,  p.  382  ; 
'Campbell  v.  Fleming,  1  Ad.  &  E.  40 ;  Thompson  v. 
'Canada  Fire  and  Marine  Ins.  Co.,  6  0.  R.  291. 

Blake,  in  reply.  As  to  the  circular,  the  plaintiff  did  not 
sign  it  personally,  but  only  countersigned  as  secretary  of 
the  company  that  which  was  signed  by  the  president. 
After  the  vote  at  the  meeting  of  the  24th,  it  remained  for 
each  individual  shareholder  to  assent  or  not.  The  plaintiff 
might  have  rejected  the  position.  He  did  not  subscribe 
till  October :  then  he  did  the  final  act  of  sicj-ninsf,  and  he 
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Arguraesit.  proves  that  he  did  this  on  the  faith  of  the  report.  It  is  j 
not  necessary  that  the  representation  should  have  been  the 
sole  inducement:  Kerr  on  Frauds,  2nd  ed.,  p.  35.  The 
man  who  made  the  representation  must  prove  that  it  wa& 
not  relied  on.  There  is  no  logic  in  the  argument  as  to  the 
subsequent  reports.  Error  in  one  does  not  argue  the  same 
in  the  other.  As  to  creditors,  there  is  no  case  v^here  their  in- 
terests were  taken  into  account  when  they  were  not  before 
the  Court :  McOracken  v.  Mclntyre,  1  S.  C.  R  479.  When 
liquidation  is  commenced,  the  creditors  are  represented, 
and  it  is  then  too  late  to  rescind.  There  has  been  no  such 
delay  here  as  to  bar  relief.  No  equities  have  intei-vened 
to  interfere  with  the  right  of  rescission.  What  has  been 
shewn  is,  that  the  plaintiff'  was  free  to  subscribe  or  not  up 
to  the  time  he  did  subscribe ;  that  if  he  had  not  done  so 
he  would  have  been  entitled  to  his  share  of  the  Superior 
assets  ;  that  he  subscribed  on  the  faith  of  the  report  and 
representations  ;  that  he  did  not  know  of  these  till  shortly 
before  he  brought  this  suit;  and  that  some  of  these  repre- 
sentations were  falsely  and  fraudulently  made,  and  many 
of  them  wholly  untrue. 

January  18th,  1889.    Ferguson,  J. : — 

The  plaintiff'  alleges  that  on  or  about  the  22nd  day  of 
Mjirch,  1882,  he  was  a  subscriber  for  101  shares  of  the  capital 
stock  of  the  Superior  Loan  and  Savings  Society,  and  that 
that  number  of  shares  had  been  allotted  to  him  by  the 
Society  :  that  about  the  same  date  an  alleged  amalgamation 
was  brought  about  between  the  defendants,  by  which  it  was 
agreed  that  they  should  be  amalgamated,  and  the  plaintiff" 
should  receive  in  lieu  of  his  shares  in  the  Superior  Society 
a  like  number  of  shares  in  the  Ontario  Investment  Associa- 
tion upon  paying  an  additional  premium  of  17  per  cent.,  and 
the  plaintiff  was  induced  to  subscribe  to  the  books  of  the 
Association  for  101  shares  of  stock  in  the  association,  and; 
to  pay  such  additional  premium  :  that  the  amalgamation^ 
was  and  is  wholly  ultra  vires,  the  Association  having  been 
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incorporated  under  the  provisions  of  "The  Ontario  Joint  Judgment. 
Stock  Companies  Letters  Patent  Act,"  R.  S.  0.  ch.  150,  Ferguson,  J. 
and  having  no  power  or  authority  under  the  letters  patent 
or  otherwise  to  amalgamate  with  the  Society,  which  was  a 
Society  organized  under  the  provisions  of  the  Act  relating 
to  Building  Societies,  R,  S.  O.  ch.  169 :  that  the  Associa- 
tion did  not,  nor  could  not,  allot  the  said  stock  to  the 
plaintiff  nor  give  him  an}^  title  thereto  by  reason  of  such 
alleged  amalgamation  being  ultra  vires  and  void :  that  in 
pursuance  of  such  alleged  amalgamation  the  Society  trans- 
ferred all  their  assets  to  the  Association  :  that  the  alleged 
amalgamation  and  the  consent  of  the  plaintiff  thereto,  and 
his  subscription  to  such  stock-book  of  the  Association  were 
brought  about  and  obtained  by  the  fraudulent  misrepresent- 
ations of  the  Association  and  their  concealment  of  facts  ma- 
terial to  be  known  :  that  the  Association  are  threatening  to 
bring  an  action  against  the  plaintiff  to  compel  payment  of 
the  full  amount  of  such  alleged  subscription  of  stock  :  and 
that  the  plaintiff  promptly  repudiated  such  subscription  of 
stock  as  soon  as  he  discovered  such  fraudulent  misrepre- 
sentation and  concealment. 

The  plaintiff  says  that  he  seeks  to  have  the  said  alleged 
amalgamation,  and  all  that  was  done  thereunder,  including 
his  the  plaintiffs  subscription  for  such  stock  in  the  Associa- 
tion, declared  to  be  ultra  vires,  null  and  void,  or  to  have 
it  declared  that  the  alleged  amalgamation  is  null  and  void 
by  reason  of  such  fraudulent  misrepresentation  and  con- 
cealment, and  to  have  all  necessary  accounts  taken  as 
between  the  defendants  of  the  dealings  of  the  Association 
with  the  assets  of  the  Society  which  were  transferred  to 
them,  and  to  have  the  Association  pay  over  all  moneys 
received  in  respect  of  securities  transferred  in  pursuance 
of  the  alleged  amalgamation  re-transferred,  and  the  Society 
placed  as  far  as  possible  in  the  same  position  as  it  would 
have  been  in  but  for  such  illegal  transfer,  and  alleged 
amalgamation. 

Or  to  have  it  declared  that  the  plaintiffs'  subscription 
was  obtained  by  fraud,  misrepresentation,  and  concealment, 
and  that  the  same  is  not  binding  upon  the  plaintiff. 
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Judgment.       The  plaintiff  also  asks  for  his  costs  o£  suit. 

ERGusoN  J.  "^^^  Association  in  their  defence  say  that  the  plaintiff 
was  a  shareholder  in  the  Society,  and  the  holder  of  251 
unpaid  shares  in  the  capital  stock  thereof  ;  that  at  the 
time  of  the  transactions  between  the  Association  and  the 
Society,  the  plaintiff  was  secretary-treasurer  of  the  Society 
and  joined  in  and  was  a  party  to  the  entering  into  and 
carrying  out  of  the  said  transactions  :  that  about  the  first 
day  of  February,  1882,  negotiations  were  entered  into 
between  the  Association  and  the  Society,  having  for  their 
object  the  transfer  of  the  assets  of  the  Society  to  the 
Association,'  and  the  shareholders  in  the  Society  becoming 
shareholders  in  the  Association :  that  these  negotiations 
resulted  shortly  after  in  an  agreement  being  come  to 
between  the  Association  and  the  Society  in  which  all  the 
shareholders  in  the  Society  acquiesced,  by  which  it  was 
agreed  that  upon  completion  of  the  payment  of  a  further 
premium  of  seventeen  per  cent,  upon  the  subscribed  capital 
of  the  Society  which  was  to  be  provided  by  the  shareholders 
of  the  Society,  the  Society  should  transfer  to  the  Association 
all  its  assets,  and  the  Association  should  issue  and  allot  to 
the  shareholders  of  the  Society  shares  at  par  in  the  Associa- 
tion to  an  amount  equal  to  the  stock  in  the  Society  which 
such  shareholders  then  had,  and  that  it  was  further  agreed 
that  the  Association  should  advance  to  the  shareholders  of 
the  Society  at  six  per  cent,  per  annum,  half  yearly,  for  a 
term  of  two  years  on  the  security  of  the  shares  held 
by  them,  the  money  required  to  pay  the  premium  of 
seventeen  per  cent.:  that  in  pursuance  of  this  agreement 
the  Society  transferred  its  assets  to  the  Assocition,  and 
the  Association  assumed  and  paid  off  the  liabilties  of  the 
Society :  that  this  premium  of  seventeen  per  cent,  was 
provided  by  the  shareholders  of  the  Society,  part  of  it  being 
paid  in  cash,  but  the  greater  part  of  it  being  advanced  by 
the  Association  in  accordance  with  the  terms  of  the  agree- 
ment :  that  thereupon  the  Association  issued  to  each  of  the 
shareholders  of  the  Society,  in  lieu  of  his  shares  therein, 
an  equal  amount  in  the  Association,  and  that  each  of  such 
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shareholders  subscribed  for  such  shares  upon  the  books  of  J"<lg'i>'"it- 
the  Association  :  that  the  plaintiff  subscribed  the  stock  Ferguson,  J. 
books  of  the  Association  for  251  shares  o£  the  capital  stock 
thereof,  upon  which  nothing  had  been  paid,  and  agreed  to 
pay  the  calls  thereon  as  the  same  might  be  made  in  due 
•course  of  law.    They  deny  that  the  Society  was  induced  to 
enter  into  the  transaction,  or  that  the  plaintiff  was  induced 
I    to  do  so  or  to  subscribe  for  the  stock  by  the  fraudulent 
misrepresentation  or  concealment  as  alleged,  and  say  that 
.after  the  plaintiff's  subscription  for  the  shares  in  the  Asso- 
ciation he  sold  and  transferred  to  various  persons  150  of 
them,  and  that  some  of  these  persons  have  traiisferred  the 
shares  so  transferred  to  them,  so  that  the  same  cannot  now 
be  traced  or  identified,  and  that  the  plaintiff  made  a  profit 
on  the  shares  so  sold  and  transferred  by  bin:  that  long 
after  the  completion  of  the  transactions  the  plaintiff  bor- 
rowed from  the  Association  on  the  security  of  101  of  the 
shares  $858.50,  and  on  March  24th,  1884,  he  assigned 
these  shares  to  the  London  Stock  Debenture  and  Invest- 
ment Comi)any  to  secure  a  loan  of  $954.09,  which  he 
■  agreed  to  pay  on  demand,  with  interest  at  the  rate  of  7 
per  cent,  per  annum  payable  half  yearly,  no  part  of  which, 
or  of  the  interest  on  which,  he  has  since  paid,  and  the  said 
shares  are  still  held  by  the  said  company  as  security  for 
the  said  loan  :  that  all  of  the  said  150  shares  so  sold  and 
transferred  by  the  plaintiff  passed  into  the  hands  of  per- 
sons who  hold  the  same  under  such  circumstances  that 
they  cannot  repudiate  them  :  that  the  Society  has  always 
acquiesced  and  now  acquiesces  in  the  transaction,  and  ad- 
mits the  validity  thereof :  that  many  of  the  shareholders 
who  were  shareholders  in  the  Society  and  became  share- 
holders in  the  Association  have  sold  and  transferred  the 
«hares  acquired  by  them  in  the  Association  and  are  not 
now  shareholders  therein ;  but  the  shares  held  by  them  are 
now  held  by  purchasers,  who  have  bought  the  same  as  valid 
shares  :  that  almost  all  of  the  assets  of  the  society  which 
were  transferred  by  it  to  the  Association  have  been  disposed 
^of,  and  the  Association  has  ever  since  the  said  transactions 
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Judgment,  took  place  Continued  to  carry  on  its  business  with  the 
Pergitson,  J.  assets  acquired  by  means  thereof,  and  has  accepted  and 
treated  and  represented  the  plaintiff  and  the  other  persons 
who  became  shareholders  in  the  Association  as  shareholders 
therein,  and  the}^  have  taken  part  in  the  management  of 
the  business  of  the  Association,  and  voted  at  the  annual 
and  other  meetings  of  the  Association  in  respect  of  the  said 
shares  :  that  since  the  transactions  took  place  the  Associ- 
tion  has  borrowed  from  various  persons  residing  in  Great 
Britain,  and  elsewhere,  large  sums  of  money  amounting  in 
tlie  whole  to  several  millions  of  dollars  on  its  credit,  and 
on  the  faith  of  the  assets  of  the  Society  having  passed  to 
the  Association,  and  of  the  plaintiff  and  the  said  other 
persons  having  become  shareholders  in  the  Associa- 
tion, and  liable  to  pay  the  calls  upon  the  shares  sub- 
scribed by  them,  all  of  which  Avas  well  known  to  the 
|)laintiff,  and  that  the  Association  is  still  indebted  on 
account  of  the  said  borrowing  in  upwards  of  one  million 
dollars.  They  set  up  that  the  plaintiff  has  by  these  and 
his  other  acts  and  conduct  acquiesced  in  and  taken  the 
benefit  of  the  said  transactions  being  effectual  for  the  pur- 
poses intended,  and  that  he  cannot  now  impeach  the  same 
as  not  being  binding  on  him.  They  set  up  also  that  the 
plaintifl"  having  been  an  actor  in  the  transactions  is  pre- 
cluded from  objecting  to  their  validity,  and  from  claiming 
any  relief  on  the  footing  of  their  being  invalid  :  that  the 
plaintiff  has  since  his  discovery  of  the  alleged  invalidity  of 
his  subscription  for  the  said  shares  dealt  with  them  as  his 
property,  and  contracted  for  the  sale  of  them.  They  set 
up  laches  on  the  part  of  the  plaintiff,  and  submit  that  he, 
the  plaintiff,  cannot  at  all  events,  in  this  action  impeach 
the  said  transactions  betw^een  it  and  the  Society,  and  that 
he  is  not  entitled  to  a  rescission  of  his  subscription  for  the 
said  shares  unless  the  whole  transactions  can  be  undone, 
and  all  parties  be  remitted  to  their  original  rights  and 
positions,  which  cannot  now  be  done. 

The  Society  do  not  plead  at  so  great  length  as  does  the 
Association.    They  say  that  they  were  not  induced  to  enter 
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into  the  transaction  by  fraudulent  misrepresentation  and  Judgment, 
concealment,  as  alleged  by  the  plaintiff,  and  that  they  have  ^^^,^^,^5^^^  j 
always  acquiesced  in  the  transaction,  and  they  admit  the 
validity  of  it.    In  other  respects  their  defence  seems  to  be 
an  echo  of  parts  of  the  defence  of  the  Association. 

During  the  year  1881  there  had  taken  place  an  amalga- 
mation of  the  Association  and  a  corporation  called  "  The 
London  Stock  and  Debenture  Company "  and  another 
amalgamation  of  the  Association  and  a  company  called 
"  The  Equitable,"  &c. 

The  manner  in  which  these  amalgamations  were  brought 
about  or  took  place  does  not  appear,  nor  was  it  at  all  dis- 
cussed at  or  during  the  trial;  but  it  appears  that  in  each 
instance  the  continuing  corporation  was  under  the  name 
of  this  Association,  the  name  of  each  of  the  others  ceasing 
to  appear.  The  former  of  these  amalgamations  took  place 
according  to  the  evidence  of  Mr.  Taylor  (who  was  connec- 
ted with  this  Association  from  its  beginning,  formerly  as 
managing  director  and  afterwards  as  the  manager  thereof), 
on  December  9th,  1881,  and  the  latter  on  the  12th  day 
of  the  same  month. 

The  Association  -was,  as  stated  in  the  pleadinsjs,  incorpor- 
ated under  the  provisions  of  the  Act,  R.  S.  0.  1877 
eh.  150.  The  charter  bears  date  the  6th  day  of  April,  1880. 
The  amount  of  the  capital  stock  was  $1,000,000.  The  num- 
ber of  shares  was  20,000,  the  amount  of  each  share  being 
$50.  The  purposes  of  the  incorporation  are  thus  described 
in  the  charter:  "  For  buying  and  selling  the  various  build- 
ing and  loan  societies  and  investment  companies  stocks  of 
this  Province,  loaning  money  and  borrowing  money  upon 
the  same,  buying  and  selling  mortgages  on  real  estate,  in- 
vesting money  on  real  estate  secured  by  mortgage,  and 
selling  the  same,  buying,  selling  and  advancing  on  school, 
municipal,  Provincial  and  other  debentures  and  public 
securities,  and  the  stock  and  debentures  of  the  various 
building  and  investment  and  other  societies  and  companies 
of  the  Province  ;  also  acting  as  agent  for  financial  pur- 
poses for  all  the  before-mentioned  institutions  in  Ontario 
and  elsewhere." 


]40 


THE  ONTARIO  REPORTS,  1889- 


[vol. 


Judgment.  Supplemental  letters  patent  were  issued  to  the  Associa- 
Ferguson,  J.  tion  on  the  iTth  day  of  February,  1882,  under  the  provi- 
sions o£  the  Act  44  Vic.  ch.  18,  (0.), and  the  above  mentioned 
Act  confirming  a  by-law  of  the  Association  passed  by  the 
directors  on  the  12th  day  of  December,  1881,  for  increas- 
ing the  capital  stock  thereof  from  one  million  to  two 
millions  of  dollars. 

On  the  15th  day  of  April,  1882,  further  supplementary 
letters  patent  were  issued  to  the  Association  under  the 
provisions  of  the  same  Acts  confirming  a  by-law  of  the 
Association  for  the  further  increase  of  the  capital  stock 
thereof  from  the  sum  of  two  million  dollars  to  two  million 
seven  hundred  thousand  dollars.  This  by-law  was  appar- 
ently passed  by  the  directors  of  the  Association  on  February 
lObh,  1882.  Each  of  these  supplementary  letters  recites 
the  sanction  of  the  by-law  l»y  a  proper  meeting  of  the 
shareholders  under  the  provisions  of  the  statutes. 

The  Society  became  incorporated  under  the  name  of 
"  The  Superior  Savings  and  Loan  Society,"  under  the  pro- 
visions of  the  Act  known  as  "  An  Act  respecting  Building 
Societies," being  ch.53  of  the  Consolidated  Statutesof  Upper 
Canada.  The  declaration  seems  to  have  been  signed  and 
sealed  by  twenty-three  persons,  and  bears  date  March 
10th,  1875,  and  shows  that  it  was  received  and  filed  by 
the  Clerk  of  the  Peace  at  London,  in  the  county  of  Middle- 
sex, on  the  12th  day  of  the  same  month.  No  question 
was  raised  as  to  the  incorporation  of  the  Society,  and  it  is 
to  be  assumed  to  have  been  properly  done  in  all  respects- 
Both  the  Association  and  the  Society  carried  on  their 
respective  businesses ;  or  at  least  had  their  head  oflices,  as 
I  understand,  in  the  city  of  London,  in  the  county  of 
Middlesex.  The  amalgamation  of  the  Association  and  the 
Society,  (T  speak  of  it  as  an  amalgamation,  though  it  is 
disputed  that  it  was  an  effectual  and  good  amalgamation, 
and  in  some  of  the  pleadings  it  is  spoken  of  as  a  "  trans- 
action" between  the  two  corporations)  appears  to  have 
been  efi'ected  by  the  adoption  by  each  of  a  report  of  a 
joint  committee  appointed  from  the  boards  of  each.  There 
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were  preliminary  matters  that  preceded  this  report,  but  I  Judgment, 
do  not  see  that  it  is  necessary  to  refer  to  them  here.  This  "Perguson,  J, 
report  bears  date  the  10th  day  of  February,  1882,  and  was, 
as  appears  by  the  exhibits,  (copies  of  the  proceedingvs),  on 
the  same  day  submitted  to  and  unanimously  adopted  and 
approved  of  by  a  meeting  of  the  shareholders  of  each, 
that  is  to  say,  a  meeting  of  the  shareholders  of  the  Asso- 
ciation, and  a  meeting  of  the  shareholders  of  the  Society. 

Although  the  contents  of  this  report  are  referred  to  in 
the  pleadings  which  I  have  above  abstracted  at  unusual 
length,  it  will,  I  think,  prove  convenient  to  refer  to  various 
clauses  of  it  here.    These  are  as  follows  : 

'*  1.  That  it  is  desirable  to  bring  about  as  speedily  as  possible  an  amal- 
gamation of  the  said  Association  and  Society. 

"  2.  That  said  Association  and  Society  should  arrange  to  carry  on  their 
business  under  the  charter  of  the  Ontario  Investment  Association. 

"3.  That  the  stockholders  of  the  Superior  Savings  and  Loan  Society  be 
called  upon  for  a  further  premium  of  17  per  cent,  upon  the  subscribed 
capital,  making  the  average  premium  paid  25  per  cent. 

4.  "  That  on  completion  of  payment  of  the  premium  mentioned  in  above 
clause  the  Ontario  Investment  Association  assume  the  assets  and  liabili- 
ties of  the  said  Society,  and  provide  par  stock  for  the  stockholders  of  the 
said  Society  equal  to  the  amount  of  stock  they  now  hold. 

•*  5.  That  the  mortgage  securities  held  by  the  said  Society  betaken 
over  by  the  Ontario  Investment  Association  at  their  face  value. 

"  6.  That  the  Ontario  Investment  Association  assume  the  lease  of  the 
premises  at  present  occupied  by  the  said  Society,  and  pay  for  the  im- 
provements on  said  premises. 

"7.  That  the  stockholders  of  the  said  Society  shall  have  thirty  days 
after  the  meeting  of  such  stockholders  held  for  the  purpose  of  approving 
of  and  sanctioning  such  amalgamation  within  which  to  pay  the  premium 
of  17  per  cent,  referred  to  in  clause  3  hereof  without  interest,  but  foreign 
stockholders  shall  have  such  additional  time  as  may  be  reasonable, 

8.  That  money  be  advanced  to  pay  such  call  by  the  Ontario  Invest- 
ment Association  to  the  shareholders  of  the|[said  Society  at  6  per  cent,  per 
annum,  half  yearly,  for  a  term  of  two  years  if  required,  on  the  security 
of  the  stock  held  by  them, 

"  9.  Each  stockholder  of  the  said  Society,  on  payment  of  the  said  17 
per  cent,  x^remium,  shall  be  entitled  to  receive  from  the  Ontario  Invest- 
ment Association  stock  as  he  holds  in  the  said  Society  such  shares  to  be 
issued  and  allotted  to  him  as  soon  as  the  Association  procures  supple- 
mentary letters  patent  or  an  Act  authorizing  an  additional  increase  of 
the  capital  stock  of  the  said  Association  to  upwards  of  two  million  dollars 
($2,000,000),  said  receipts  to  be  similar  to  those  issued  to  the  shareholders 
I     of  the  Equitable  Savings  and  Loan  Company. 
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Judgment.       "  10.  That  the  president  of  the  said  Society  be  at  once  placed  upon  the 
J  board  of  the  new  Association. 
'     *     "II.  That  this  report  shall  be  adopted  by  the  board  of  each  of  the  said 
companies,  and  ratified  under  the  corporate  seal  of  each  company, 

"  12.  That  such  settlement  shall  be  made  by  The  Ontario  Investment 
Association  with  the  present  officers  of  the  said  Society  as  shall  be  meet 
and  proper. 

"  13.  That  the  books,  properties,  and  securities  of  the  said  Society  may 
be  transferred  to  the  office  of  The  Ontario  Investment  Association  and 
placed  in  the  hands  of  an  accountant  under  the  board  of  the  said  Society 
until  the  amalgamation  is  fully  carried  out. 

**  14.  That  a  general  meeting  of  the  stockholders  of  each  of  the  said 
companies  be  called  at  as  early  a  date  as  possible. 

"15.  That  immediately  after  such  meeting  the  board  of  the  said 
Society  call  in  the  said  17  per  cent,  premium  upon  the  stock  hereinbefore 
mentioned. 

"  16.  That  in  the  event  of  any  stockholder  of  the  said  Society  refusing 
to  pay  the  17  per  cent,  premium,  as  hereinbefore  provided,  and  to  com- 
ply in  other  respects  with  this  report,  the  board  of  the  said  Society  shall 
take  such  steps  as  may  be  within  their  power  to  compel  such  stockholders 
to  pay  such  premium  and  comply  with  the  terms  of  this  report  or  to 
wind  up  the  said  Society,  as  may  be  necessary. 

*'  17.  The  stockholders  of  the  said  Society  to  be  paid  the  same  divi- 
dend from  the  1st  day  of  January,  1882,  as  the  stockholders  of  the  said 
Association. 

*'  18.  That  the  board  of  The  Ontario  Investment  Association,  after 
their  general  meeting,  proceed  forthwith  to  carry  out  their  part  of  the 
terms  of  the  amalgamation.    All  of  which  is  submitted. " 

This  report  is  signed  by  the  members  of  the  joint  com- 
mittee, and  as  appears  by  the  exhibits  left  with  me  ratified 
by  the  corporate  seal  of  each  of  the  companies,  as  well  as 
the  signature  of  the  president  of  the  Society,  and  those  of 
the  manager  and  president  of  the  Association,  but  other 
than  these  there  does  not  appear  to  have  been  any  deed  of 
amalgamation,  and  no  legislation  on  the  subject  of  the 
amalojamation  was  procured. 

The  plaintiff  does  not  seem  to  dispute  that  he  was  an 
assenting  party,  or  at  all  events  being  a  stockholder  in  the 
Society,  and  the  manager  thereof,  a  party  not  objecting  in 
any  way  to  all  this  or  any  of  it,  and  counsel  for  the  defence 
paid  marked  attention  to  a  circular  bearing  date  Febru- 
ary 13th,  1882,  signed  by  the  president  of  the  Society,  and 
countersigned  by  the  plaintiff  as  manager  thereof,  con- 
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tending  that  it  is  shewn  by  this  that  the  })laintifF  was  Jiot  Judgment, 
only  willing  and  assenting  to  the  amalgamation,  but  that  fkkguson,  J 
he  was  also  active  in  endeavoring  to  induce  other  share- 
holders in  the  Society  to  carry  out  the  terms  of  such 
amalgamation. 

This  circular  is  addressed  to  the  shareholders  of  the 
Society,  and  is  as  follows  : 

"  Notwithstanding  the  success  that  has  attended  our  efforts  during  the 
past  year,  as  shewn  in  the  annual  report,  the  directors  have,  on  mature 
■consideration,  thought  it  advisable,  in  view  of  the  prospects  of  continued 
low  rates  of  interest,  and  of  the  saving  of  working  expenses  which  would 
necessarily  follow,  to  amalgamate  with  The  Ontario  Investment  Associ- 
ation, a  company  that  is  already  strong,  and  that  promises  to  be  one  of 
the  strongest  in  the  country,  the  stock  of  which  is  eagerly  sought  after 
and  saleable  at  upwards  of  34  per  cent,  premium,  and  with  our  amalga- 
mation will  undoubtedly  increase  in  value. 

"To  carry  out  this  object  a  basis  of  amalgamation  has  been  arrived  at 
between  the  directors  of  the  two  companies,  which  is  as  follows  : 

"  The  stockholders  of  the  Superior  Savings  and  Loan  Society  shall  pay 
in  17  per  cent,  premium  on  the  stock  now  held  by  them,  thus  equalizing 
the  values  of  the  stocks  of  each  company,  and  on  so  doing  shall  be  en- 
titled to  receive  as  many  shares  in  the  new  company  as  they  now  hold  in 
the  Superior. 

"  The  new  company  on  completion  of  the  amalgamation  will  assume  all 
assets  and  liabilities  of  the  two  companies,  and  will  pay  dividends  alike 
to  the  shareholders  of  each  from  the  1st  of  January,  1882.  As  some 
shareholders  may  not  be  prepared  to  pay  the  amount  of  premium, 
arrangements  have  been  made  by  which  any  shareholder  who  desires  to  do 
so  can  borrow,  on  the  security  of  his  stock,  the  amount  of  said  premium 
at  6  per  cent,  per  annum,  payable  half  yearly,  for  two  years,  with  the 
privilege  of  paying  it  sooner  if  desired,  without  any  notice  or  charge  for 
extra  interest. 

**  It  will  be  readily  seen  by  stockholders,  from  the  terms  of  amalga- 
mation thus  presented,  that  the  premium  or  bonus  they  are  called  upon 
to  pay  added  to  the  present  cost  of  their  stock  will  still  leave  a  large 
profit,  with  the  advantage  of  a  ready  market  if  they  choose  to  sell,  or  an 
investment  that  promises  to  largely  increase  in  value  if  they  desire  to 
hold  it. 

"  In  order  that  all  may  be  satisfied  the  agreement  stands  over  for  rati- 
fication by  the  stockholders  at  a  meetirg  to  be  held  at  the  Society's  ofiices- 
at  the  corner  of  Dundas  street  and  Market  Lane,  London,  on  Friday,  the 
24th  of  February,  instant,  at  2.30  o'clock  p.m.,  which  all  stockholders  are 
requested  to  attend  either  in  person  or  by  proxy.  With  a  view  to  facili- 
tating matters  the  enclosed  forms  of  proxy  and  power  of  attorney  have 
been  prepared,  and  the  directors  request  any  shareholder  who  cannot 
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Judgment,    attend  personally  to  fill  out  and  sign  the  same  in  favor  of  any  person  they 
^  wish  who  can  attend  the  meeting. 

'  lo  parties  not  having  any  person  whom  they  wish  to  represent  them 
the  directors  suggest  the  names  of  the  manager,  H.  E.  Nelles  ;  Henry 
Taylor,  manager  of  the  Ontario  Investment  Association ;  Charles  Mur- 
ray, manager  of  the  Federal  Bank,  London  ;  or  Benjamin  Cronyn,  of  the 
city  of  London,  barrister,  who  will  attend  such  meeting,  and  act  for  them 
if  desired." 

This  circular  as  I  have  said  was  signed  by  the  president 
of  the  Society,  It  was  countersigned  in  apparently  the 
same  way  by  the  plaintiff,  acting  in  his  office  as  manager 
of  the  Society,  and  notwithstanding  all  that  has  been 
urged  in  regard  to  this  document  I  do  not  see  that  it 
proves  anything  against  the  plaintiff  beyond  this  :  that 
he  Avas  cognizant  of  what  was  going  on,  and  what  had 
been  done  in  regard  to  the  amalgamation,  and  that  he  was 
willing  to  act  as  proxy  for  any  of  the  shareholders  of  the 
Society  who  might  see  fit  to  nominate  him  so  to  do,  and 
these  I  understand  the  plaintiff  has  not  sought,  and  does 
not  seek  to  deny.  , 

Counsel  for  the  defence  referred  specially  to  the  con 
eluding  part  of  the  first  paragraph  of  this  circular,  whe 
the  stock  of  the  Association  is  spoken  of  as  being  stock  which 
was  eagerly  sought  after,  and  saleable  at  upwards  of  thirty 
four  per  cent,  premium,  &c.,  and  to  the  statement  regard 
ing  the  equalizing  of  the  stocks  of  the  two  companies  by 
the  payment  of  the  seventeen  per  cent,  upon  the  stock  of 
the  Society,  and  contended  that  I  should  upon  these  and 
in  the  light  afibrded  by  the  surrounding  facts  find  as  a  fact 
that  the  only  basis  upon  which  the  union  or  amalgamation 
took  place  was  the  market  values  of  the  stocks  of  the  com 
panics,  respectively  (it  being  true,  or  there  being  uncon 
tradicted  evidence  to  shew  that  stock  of  the  Associatior 
had  been  sold  at  a  rate  as  high  as  the  thirty-four  or  perhaps 
a  little  higher),  and  the  bargain  having  been  made  to  paj 
the  seventeen  per  cent,  upon  the  Society's  stock  to  makf 
it  equal  to  the  stock  of  the  Association.  It  was  contendec 
that  I  should  find  this,  and,  as  I  understood,  to  the  exclu- 
sion of  the  right  of  the  plaintiff  or  any  other  person  sc 
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circumstanced,  to  charge  and  rely  upon  fraud,  misrepresen-  Judgment, 
tation,  or  concealment  as  inducing  him  to  subscribe  for  Ferguson, 
stock  in  the  Association  after  the  amalgamation  had  taken 
place,  and  by  the  same  mode  of  reasoning  to  the  exclusion 
of  the  right  of  any  one  concerned  in  the  amalgamation, 
even  the  Society  itself,  to  complain  of  frauds  or  misrepre- 
sentations as  inducements  in  bringing  about  what  took  place 
This,  so  far  as  I  am  able  to  perceive,  I  cannot  do.  There 
can,  I  think,  be  no  doubt  that  the  high  market  value  of 
the  stock  of  the  Association  was  an  element,  so  to  speak,  . 
an  important  factor  in  bringing  about  the  assent  to  the 
amalgamation  by  the  Society,  and  the  stockholders  thereof, 
and  that  it  was  put  forward  as  an  inducement ;  but  in  my 
view  of  the  matter,  it  cannot  be  said  to  be  the  sole  induce- 
ment to  the  amalgamation  and  such  consent,  or  to  the 
subscription  for  stock  of  the  Association  after  the  amalga- 
mation.   The  substance  of  the  report  of  the  Association  of 
5    December  31st,  1881,  in  which  it  is  alleged  there  were 
gross  and  fraudulent  misrepresentations  respecting  the  con- 
dition  of  the  affairs  of  the  Association,  or  many  of  suck 
<;  affairs,  was  before  the  committee  who  made  the  report  in 
favor  of  the  amalgamation  ;  and  it  cannot  but  be  assumed 
I  that  this  operated  a  part,  and  an  important  part,  in  bring- 
ing about  the  concurrence  in  the  report  of  the  committee 
^  on  which  the  amalgamation  is  founded,  or  rather,  which  is 
01    in  fact  the  amalgamation,  or  the  terms  of  it ;  and  upon 
1(1 1  this,  at  all  events,  largely,  subsequent  action  of  all  persons^ 
c'^  concerned  who  did  act,  took  place. 

M  This  fact  of  itself,  if  there  were  nothing  more,  is,  to- 
il' my  mind,  sufficient  to  defeat  the  contention  in  favor  of 
ii  [  such  a  finding. 

01 '  The  plaintiff  seems  to  have  furnished  voluminous  par- 
1  ticulars  of  the  alleged  misrepresentations  on  which  he 
ij:  relies;  and  these  or  the  more  important  of  them  have 
fe '  reference  to  statements  contained  in  the  report  of  the 
leii  Association  of  the  31st  of  December,  1881,  before  referred 
In  to.  It  is  not,  however,  I  think  necessary  to  refer  here  to 
S  more  than  a  few  of  such  representations. 
'  19 — VOL.  XVII.  O.K. 
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Judgment.  This  report  of  December  31st,  1881,  professes  to  be 
Ferguson,  J.  a  statement  for  the  year,  ending  upon  that  date.  Under 
the  heading,  "  Cash  account,"  are  given  receipts  and  dis- 
bursements, after  or  below  which  is  a  statement  of 
assets  and  liabilities.  In  the  early  part  of  the  cash 
account,  under  the  heading  "  Receipts,"  there  appears  an 
item  called  "  Repayments  on  Loans,  on  Building  Society 
Stock  and  Debentures,  $779,606.57." 

This  indicates  to  me,  as  I  think  it  would  to  any  person 
not  cognizant  of  the  actual  facts,  that  the  Association  had 
during  that  year  received  repayments  in  cash  to  that 
amount  upon  such  loans.  But  Mr.  Taylor,  the  manager  of 
the  Association,  in  his  evidence,  says  Only  a  small  por- 
tion of  this  $779,606,57  was  cash."  It  was  effected  by 
transfers  of  stocks ;  the  holder  transferring  his  stock,  and 
being  considered  as  having  paid,  and  the  transferee  having 
assumed  the  liability,  this  was  called  "  cash."  By  what 
mode  of  reasoning  in  respect  of  the  facts,  or  what  mode 
of  treatment  of  language  the  Association  were  enabled  to 
call  this  "  Re-payments,"  under  the  heading  "Cash  account' 
"  on  loans,  on  building  society  stocksjand  debentures,"  I  am 
entirely  unable  to  perceive.  The  stock  in  this  Association 
was  not  building  society  stock  at  all.  If  it  had  been  such 
stock,  the  statement  would  have  been  but  little  nearer 
being  true.  The  only  conclusion  that  can  be  arrived  at  is, 
in  my  opinion,  the  one  that  the  statement  is  absolutely 
false.  Under  the  same  heading  "  Receipts"  in  the  cash 
account,  there  are  two  items,  one  being  "  London  Stock 
Debenture  and  Investment  Company,  $100,000.00 ;"  the 
other  "  Equitable  Savings  and  Loan  Company,  $90,000,00." 
The  evidence  of  the  manager  shows,  in  a  way,  how  these 
figures  were  arrived  at,  which  was  by  certain  calculations, 
and  the  allowance  of  certain  percentages  in  respect  of 
stocks ;  I  may  say  the  farthest  possible  thing  from  actual 
receipts  in  cash  as  represented  by  the  statement.  These 
statements  have,  I  think,  also  been  shown  to  have  been 
absolutely  false. 
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Then  under  the  heading  "  assets,"  there  is  an  item cash  Judgment, 
value  of  loans  on  building  society  stocks  and  debentures^  Ferguson,  J. 
$815,609.79."  A  large  part  of  this  item  is  shewn  to  have 
been  composed  of  loans  upon  unpaid  stock  of  the  Associa- 
tion itself.  The  books  of  the  Association,  which  were  in 
Court  and  proved,  show  that  on  December  3rd,  1881, 
the  sum  of  $178,550  of  this  item,  was  composed  of  loans 
to  one  John  Hunter  upon  stocks  of  the  Association,  and 
the  evidence  shows  that  this  stock  did  not  belong  to  J ohn 
Hunter,  but  did  belong  to  the  Association  ;  the  name  of 
John  Hunter  having  been  used  (with  his  consent  however) 
by  the  Association  or  its  officers  for  their  own  purpose  in 
making  the  transactions.  This  sum  with  accrued  interest, 
-amounted  on  December  81st,  1881,  to  about  $178,000. 

The  books  shew  other  transactions  in  the  name  of  John 

« 

Hunter,  in  which  the  evidence  shews  that  John  Hunter 
had  no  interest  whatsoever,  these  being  in  respect  of  loans 
upon  securities  which  were  not  of  the  kind  mentioned  in 
the  item  of  the  report  referred  to,  the  whole  amounting  to 
a  sum  not  far  from  the  round  sum  of  $204,000,  or  in  the 
neighborhood  of  one-fourth  part  of  the  large  item  of  $815,- 
€09.  78,  "  cash  value  of  loans  on  building  society  stock  and 
debentures." 

The  evidence  of  John  Hunter  on  this  subject  was,  I 
think,  honestly  given,  and  in  a  way  that  was  somewhat 
amusing.  He  was  unable,  however,  to  impart  any  useful 
knowledge  that  was  relevant  excepting  that  he  had  no 
interest  in  the  matters  referred  to,  and  never  had  had  any : 
that  he  knew  his  name  was  being  used ;  that  he  had  con- 
fidence in  the  men  who  were  using  it ;  and  that  he  believed 
they  would  keep  him  safe. 

Evidence  was  given  in  regard  to  many  other  items  of 
this  statement  shewing  that  they  were  erroneous,  but  I  do 
not  think  it  necessary  to  detail  these  matters  here.  It  was 
not  contended  by  the  defence  that  this  statement  of  Decem- 
ber 31st,  1881,  could  be  supported  as  a  true  statement. 

The  manager,  Mr.  Taylor,  in  his  evidence  says  that 
■$937,000  of  the  stock  of  the  association  was  loaned  upon 
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Judgment,  and  that  upon  this  stock  only  $2,000  had  been  paid :  that 
Ferguson,  J.  the  amount  loaned  upon  it  was  $194,451,  being  about  22 
per  cent,  of  the  whole,  the  professed  reserve  'being  at  the 
time,  as  I  understand,  about  16  per  cent.  To  me  it  ap~ 
peared,  and  still  appears  (if  the  matter  can  be  understood 
at  all),  that  as  to  about  6  per  cent,  of  the  moneys  bor- 
rowed in  this  way,  men  borrowed  money  from  the  Asso- 
ciation upon  securities  that  were  nothing  more  or  less  than 
their  own  indebtedness  to  the  Association. 

The  manager  also  says  that  the  Association  is  not  a- 
building  society,  and  that  a  large  portion  of  this  $815,609.7S 
is  composed  of  loans  on  the  stock  of  the  Association,  and  he 
says  that  he  cannot  say  why  $200,000  or  $300,000  that  were 
loaned  on  the  Association's  own  stock  were  put  into  the 
balance  sheet  of  the  31st  of  December,  1881,  as  loaned  on 
building  society's  stock,  but  I  can  scarcely  think  that  he 
was  so.  innocent  as  to  this  matter.  There  is  much  in  the 
evidence  shew^ing  that  the  Association  did  not  desire  that 
it  should  appear  that  there  had  been  lending  to  a  large 
extent  upon  their  own  stock,  but  more  particularly  when 
they  themselves  (the  Association)  were  the  owners  of  the 
stock,  and  I  think  Mr.  Taylor  must  have  been  cognizant  of 
this. 

Now  I  do  not  see  that  it  is  necessary  that  I  should  here 
follow  out  the  matters  shewn  to  be  wrong  respecting  items 
contained  in  this  report  of  December  31st,  1881. 

I  think  it  has  been  shewn  beyond  doubt,  and  that  it 
plainly  appears  that  this  report  contains  many  representa- 
tions that  were  material,  that  were  false,  and  that  were 
fraudulently  made :  I  do  not  see  how  the  contrary  of  this 
finding  could  be  successfully  contended  for  on  the  evidence. 

At  the  trial  a  discussion  arose  respecting  the  sufficiency : 
of  the  pleadings  to  permit  the  plaintiff  to  proceed  success- 
fully in  respect  of  that  part  of  his  case  which  asks  to  have 
it  declared  that  his  subscription  for  stock  in  the  Association 
was  obtained  by  fraud,  misrepresentation,  and  concealment, 
and  that  the  same  is  not  binding  upon  him  without  calling 
for  a  decision  upon  the  more  weighty  matter  raised,  namely 
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AS  to  whether  or  not  the  amalgamation  of  the  two  com-  Judgment, 
panies  was  good  and  valid.  Fekguson,  J. 

As  I  understood  plaintiff's  counsel,  what  his  client  really^ 
wanted  was  to  be  relieved  from  liability  in  respect  of  this 
subscription,  and  that  if  he  succeeded  in  this  respect  he 
was  not  desirous  of  having  the  larger  question  determined 
in  this  action. 

Defendants'  counsel  in  contending  that  the  plaintiff's 
pleading  was  not  sufficient  for  this  purpose  relied  upon 
Rule  134,  which  says :  "  where  the  plaintiff  seeks  relief  in 
respect  of  several  distinct  claims  or  causes  of  complaint 
founded  on  separate  and  distinct  facts,  they  shall  be  stated 
as  far  as  may  be  separately  and  distinctly." 

The  statement  of  claim  says,  paragraph  six,  that  the 
amalgamation,  the  plaintiff's  consent  thereto,  and  the  sub- 
scription by  the  plaintiff  for  the  stock  in  the  Association 
were  brought  about  and  obtained  by  the  fraudulent  misre- 
presentations, &c.,  referred  to,  and  in  his  prayer  for  reliet  the 
plaintiff  asks  in  the  alternative  clearly,  separately,  and 
distinctly  as  above.  I  do  not  see  that  the  plaintiff''s  several 
causes  of  complaint  are  founded  on  separate  and  distinct 
facts. 

It  seems  to  me  that  they  are  founded  on  the  same  facts. 
He  asks  one  relief  or  the  other,  or  both,  placing  his  right 
to  each  kind  or  character  of  relief  on  the  same  facts. 

Besides  the  plaintiff's  pleading  is  for  this  purpose  an 
unmistakeable  pleading,  and  no  one  could,  I  think,  be  in 
any  degree  misled  by  it,  and  I  am  of  the  same  opinion  as 
at  the  trial,  namely,  that  the  pleading  is  sufficient  and  not 
objectionable  for  the  purpose,  and  I  propose  now  to  con- 
;sider  whether  or  not  the  plaintiff  has  shewn  that  he  is  en- 
titled to  the  relief  claimed  by  this  alternative  prayer  in 
his  statement  of  claim. 

It  was  contended  that  the  plaintiff  had  not  seen  this 
report  of  the  December  31st,  1881,  until  after  the  amal2:a- 
mation  had  taken  place  and  until  long  after  the  circular  of 
the  13th  of  February,  1882,  which  was  countersigned  by 
the  plaintiff,  had  been  issued ;  that  the  whole  matter  from 
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Judgment,  beginning  to  end  was  to  be  considered  as  one  transaction^ 
Ferguson,  J.  matter,  and  that  for  these  reasons  the  plaintiff  could 
not  have  been  induced  by  anything  contained  in  the 
report  of  December  31st,  1881,  to  subscribe  for  the 
stock  in  the  Association,  which  subscription  did  not,  how- 
ever, as  a  fact,  take  place  till  October  following.  The 
plaintiff  says  he  did  see  the  statement  at  an  earlier  day, 
but  it  is  beyond  doubt  that  he  did  see  it  as  early  as  the 
22nd  or  24th  February,  1882,  and  I  do  not  see  that  it  can 
make  any  difference  if  his  action  or  conduct  up  to  that 
period  be  attributed,  or  rather  the  inducement  to  his  con- 
duct up  to  that  time  be  attributed  to  the  report  of  the 
joint  committee  or  any  other  cause,  for  I  think  it  was 
plainly  in  the  power  of  the  plaintiff,  after  all  that  had 
occurred  in  respect  of  the  amalgamation,  and  after  all  that 
he  had  done  in  regard  to  it,  if  anything,  (for  he  says  he 
took  no  personal  part  in  the  negotiations  that  led  up  to  the 
amalgamation)  to  decline  to  subscribe  for  the  stock  in  the 
Association,  or  to  become  liable  in  respect  of  any  stock 
therein. 

In  Pontifex  v.  Bignold,  8  M.  &  G.  63,  it  was  held  that 
jin  action  was  well  brought  against  an  insurance  company 
for  misrepresentation  as  to  the  mode  in  which  their  busi- 
ness was  conducted,  by  which  the  plaintiff  had  been'  in- 
duced to  insure.  And  it  seems  to  be  well  established  that 
in  order  to  enable  a  person  injured  by  a  false  representa- 
tion to  sue  for  damages  it  is  not  necessary  that  the  repre- 
sentation should  be  made  to  the  plaintiff  directly.  It  is 
sufficient  if  the  representation  is  made  to  a  third  person 
to  be  communicated  to  the  plaintiff,  or  to  be  communicated 
to  a  class  of  persons  of  whom  the  plaintiff  is  one  ;  or  even 
if  it  is  made  to  the  public  generally  with  the  view  of  its 
being  acted  upon,  and  the  plaintiff  as  one  of  the  public 
acts  upon  it,  and  suffers  damages  thereby  :  Swift  v.  Win- 
terhotham,  L.  R.  8  Q.  B.  245,  cited  in  Richardson  v.  Sil- 
vester, L.  R.  9  Q.  B.  34.  Taking  this  to  be  the  law  on  the- 
subject,  surely  these  representations  (those  in  the  report  of 
December  31st,  1881),  were  sufficiently  made  to  the  plaintiff 
if  that  were  the  sole  question  in  contention. 
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It  is,  however,  not  enough  that  the  representation  may  Judgment, 
have  remotely  or  indirectly  contributed  to  the  transaction.  Ferguson  J. 
A  representation  goes  for  nothing  unless  it  is  the  proxi- 
mate and  immediate  cause  of  the  transaction.  The  repre- 
sentation must  be  the  very  ground  on  which  the  transaction 
takes  place.  The  transaction ^must  be  a  necessary  and  not 
merely  an  indirect  result  of  the  representation.  It  is  not> 
however,  necessary  in  order  to  sustain  the  action  that 
the  representation  should  have  been  the  sole  cause  of  the 
transaction.  It  is  enough  that  it  may  have  constituted  a 
material  inducement.  If  any  one  of  several  statements, 
all  in  their  nature  more  or  less  capable  of  leading  a  person 
to  whom  they  are  addressed,  to  adopt  a  particular  line  of 
conduct  be  untrue,  the  whole  transaction  is  considered  as 
having  been  fraudulently  obtained  ;  for  it  is  impossible  to 
say  that  the  untrue  statement  may  not  have  been  precisely 
that  which  turned  the  scale  in  the  mind  of  the  person  to 
whom  it  was  addressed.  See  Kerr  on  Fraud  and  Mistake, 
2nd  ed.,  p.  35,  and  the  authorities  there  referred  to. 

At  the  same  page  the  same  author  says :  "  A  man  who 
has  made  a  false  representation  in  respect  of  a  material 
matter  must,  in  order  to  be  able  to  rely  on  the  defence  that 
the  transaction  was  not  entered  into  on  the  faith  of  the 
representation,  be  able  to  prove  to  demonstration  that  it 
was  not  relied  on."  From  an  examination  of  the  authorities 
apparently  relied  on  by  the  author  for  this  last  proposition 
it  might  be  thought  by  some  that  the  words  used  "  able  to 
prove  to  demonstration"  are  perhaps  a  little  too  full  and 
strong,  and  that  if  the  defendant  is  able  to  prove  the  fact 
in  the  same  manner  as  that  in  which  an  issue  is  ordinarily 
proved  that  would  be  sufficient.  However  this  may  be  it 
can  make  no  difference  in  the  present  case,  because  the 
defence  did  not  so  far  as  I  perceive,  give  any  evidence  to 
show  that  the  plaintiff  did  not  in  fact  rely  upon  these 
representations  in  subscribing  for  the  stock  in  the  Associ- 
ation. 

The  representations  were  made  to  him.  They  were  not 
such  as  only  remotely  or  indirectly  to  contribute  to  the 
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Judgment,  transaction  taking  place.  They  were  of  the  very  grounds 
Ferguson,  J.  which  such  a  transaction  would  take  place.  They  may 
not  have  constituted  the  sole  ground  in  the  present  instance, 
but  this  is  not  necessary  for  the  plaintiff's  case. 

The  representations  were  made  by  the  Association. 
They  were  material,  it  seems  to  me  of  very  great  mate- 
riality. They  were  made  to  the  plaintiff  in  the  eye  of  the 
law  and  with  the  view  of  his  acting  upon  them.  They 
were  misleading  and  false  and  fraudulent,  and  according  to 
the  law  it  must  be  assumed  upon  the  evidence  that  the 
plaintiff  did  act  upon  them  when  he  subscribed  for  the 
stock  in  the  Association. 

It  was  contended  for  the  defence  that  even  assuming 
such  to  be  the  facts  and  the  case  yet  the  plaintiff  should 
not  succeed  because  representations  of  a  similar  or 
analagous  kind  or  character  had  been  made  by  the  Super- 
ior Society,  of  which  he  was  an  officer  and  stockholder,  and 
that  moneys  had  been  loaned  by  that  society  in  a  manner 
similar,  or  somewhat  similar,  to  what  has  been  pointed  out 
above  regarding  the  transactions  of  the  Association.  I  do 
not  find  this  as  a  defence  in  the  pleadings.  It  is,  however, 
I  think,  enough  to  say  here  that  the  analogy  contended  for 
was  not  proved  to  have  existed.  And  even  if  this  had 
been  proved  I  do  not  see  how  it  could  constitute  a  good 
answer  to  the  plaintiff's  contention. 

As  to  the  contention  that  the  plaintiff  was  put  upon 
inquiry  by  his  having  seen  the  reports  of  the  Association 
for  subsequent  years,  &c. 

The  allegation  of  misrepresentation  may  be  effectually 
met  by  proof  that  the  party  complaining  was  well  aware 
and  cognizant  of  the  real  facts  of  the  case,  but  the  proof  of 
knowledge  must  be  clear  and  conclusive. 

Misrepresentation  is  not  to  be  got  rid  of  by  constructive 
notice.  A  man  who  by  misrepresentation  or  concealment 
has  misled  another  cannot  be  heard  to  say  that  he  might 
have  known  the  truth  by  proper  inquiry,  but  must,  in 
order  to  be  able  to  rely  on  the  defence  that  he  knew  the 
representation  was  untrue,  be  able  to  establish  the  fact  by 
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evidence.    See  the  remarks  of  Lord  Chelmsford  in  The  Judgment. 
■Central  Venezuela  R  W.  Co.  v.  Kisch,  L.  R  2  H.  L.  at  p.  Ferguson,  J. 
121 ;  and  see  Kerr  on  Fraud  and  Mistake,  at  p.  39. 

It  was  also  contended  that  the  plaintiff  could  not  be 
relieved  because  he  had  sold  and  transferred  a  part  of  the 
stock.  This  was  placed  under  the  6th  paragraph  in  the 
defence.  This,  it  will  be  remembered,  states  that  after 
the  plain tift's  subscription  for  this  stock  he  sold,  «fec.,  150 
of  the  shares,  and  that  some  of  the  transferees  again  trans- 
ferred the  shares,  so  that  the  same  cannot  be  traced  or 
identified.  This  pleading  has  not  been  proved.  The  trans- 
fers made  by  the  plaintiff"  were  of  stock  of  the  Society  and 
not  of  the  Association.  Two  of  such  transfers  were  made 
on  March  14th,  1882,  and  one  in  September,  1882,  the 
plaintiff's  subscription  for  stock  in  the  Association  being 
some  time  in  October,  1882. 

Two  of  such  transfers  by  the  plaintiff*  are  put  in.  One 
is  of  84  shares  of  the  accumulating  stock  of  the  Superior, 
&c,,  Society.  The  other  is  of  16  shares  of  the  same  stock. 
Both  are  dated  March  14th,  1882,  The  plaintiff"  says 
that  this  was  the  date  of  the  transactions,  and  there 
is  no  evidence  to  the  contrary  of  this.  Another  trans- 
fer of  50  shares  is  shewn.  This  bears  date  the 
sixth  day  of  September,  1882.  It  professes  to  be  a 
transfer  of  shares  in  the  Ontario,  &c.,  Association.  The 
plaintiff  says  that  this  was  intended  to  be,  and  was  in  fact 
a  sale  and  transfer  of  stock  of  the  Society,  and  not  of  the 
Association ;  and  I  think  suggests  that  the  error  came  about 
by  the  use  of  a  blank  form  of  the  Association.  This  is 
not  contradicted,  and  it  was,  as  already  said,  before  his 
; subscription  for  stock  in  the  Association,  and  the  fact  ap- 
pears that  he  had  before  this  time,  and  0.fter  the  amalga- 
mation, made  the  two  transfers  of  stock,  which  was  stock 
of  the  Society,  The  plaintiff"  takes  the  position  that, 
although  he  in  fact  subscribed  for  251  shares  in  the  Asso- 
ciation, he  was  really  a  subscriber  for  101  shares  only  > 
and  says  that  the  subscription  for  the  251  shares  was  by 
the  persuasion  of  Mr.  Taylor,  the  manager  of  the  Associa- 
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Judgment,  tiou,  and  in  apparent  conformity  with  the  terms  of  the 
jFerguso.v,  J.  amalgamation  that  the  shareholders  in  the  Society  should 
be  entitled  to  as  many  shares  in  the  Association  as  they 
have  [in  the  Society.  The  loan  made  on  March  24th, 
1884,  rather  seems  to  support  this  view  of  the  matter. 
The  loan  is  made  upon  101  shares.  The  document  is  on  a 
blank  form  of  the  Association,  with  the  name  struck  out, 
and  that  of  the  London  Stock  Debenture  and  Investment 
Company  substituted.  The  plaintiff  says  this  loan  was 
obtained  from  Taylor,  the  manager^of  the  Association,  and 
the  12th  paragraph  of  the  statement  of  the  defence  seems- 
to  show  how  it  came  about.  The  $858.50  there  mentioned 
being  just  17  per  cent,  on  thepar  valne  of  the  101  shares 
The  two  sums  mentioned  in  that  paragraph,  represent  the 
same  loan,  and  it  was  agreed  by  counsel  at  the  trial  that 
these  101  shares  are  charged  with  this  $954.08  and  nothing 
more. 

This  London  Stock  ^Debenture  and  Loan  Company,  it 
will  be  remembered,  had  long  before  been  amalgamated 
with  the  Association,  and  had  virtually  ceased  to  exist. 
This  name  was  used  by  the  manager  of.  the  Association  ;; 
but  I  think  it  manifest  that  the  transaction  was  with  the 
Association.  As  to  the  shares  (the  150  that  were  sold  by 
the  plaintiff)  these  were  not  shares  of  the  Association,  but 
even  if  it  were  considered  that  they  were,  on  the  groundi 
that  the  plaintiff  was  entitled  under  the  terms  of  the 
amalgamation  to  have  the  whole  251  shares  in  the  Associa- 
tion, all  would  have  been  one  kind  of  shares,  and  according 
to  the  reasoning  of  Vice  Chancellor  Wood  in  Maturin  v. 
Tredennick,  12  W.  R  at  p.  740,  the  sale  of  them  would  not, 
I  think,  have  of  itself  disentitled  the  plaintiff  to  relief  in 
respect  of  the  101  shares.  The  learned  Judge  after 
referring  to  a  different  case  where  the  shares  were  of  dif- 
ferent descriptions,  says :  "  Where,  however,  a  number  of 
shares  in  one  mine  had  been  bought,  and  a  portion  had 
been  sold,  those  sold  and  those  remaining  fluctuated  in 
value  together  so  that  the  contract  became  perfectly 
severable,  and  might  be  still  rescinded  as  regarded  the: 
portion  still  remaining  unsold." 
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I  think,  however,  the  true  way  of  looking  at  this  branch  Judgment, 
of  the  present  case  is,  that  the  plaintiff  had  only  the  101  Ferguson,  J, 
shares  of  the  Association,  these  being  all  that  he  was  enti- 
tled to  have  after  his  sale  of  the  150  of  the  other  shares ; 
and  that  these  101  shares  are  pledged  as  agreed  by  coun- 
sel for  the  $954.09  ;  but,  in  either  view,  I  do  not  think 
the  defendants'  contention  can  succeed,  that  is  to  say,  I  am 
of  the  opinion  that  these  transactions  do  not  stand  in  the 
way  of  the  plaintiff  obtaining  relief  in  regard  to  his 
liability  upon  or  in  ^respect  of  his  subscription  for  this 
stock. 

Then  as  to  the  alleged  delay  of  the  plaintifi,  in  the 
case  Lindsay  Petroleum  Go.  v.  Hurd,  L.  E,.  5  P.  C.  221, 
the  rule  seems  to  have  been  laid  down  thus  :  "  Fraud 
being  established  against  a  party,  it  is  for  him,  if  he 
alleges  laches  against  the  other  party,  to  shew  when  the 
latter  acquired  a  knowledge  of  the  truth,  and  prove  that 
he  knowingly  forebore  to  assert  his  right." 

The  plaintiff  says  that  he  did  not  know  or  suspect  the 
existence  of  the  misrepresentations  of  which  he  now  com- 
plains till  in  the  latter  part  of  1887.  This  action  is 
brought  on  October  6th,  1887.  The  defendants  sought 
to  shew  that  the  plaintiff  acquired  knowledge  of  the 
truth  at  least  as  early  as  at  the  meeting  of  the  8rd  of 
August,  1887,  at  which  the  report  of  a  committee  was 
read.  In  this  I  think  the  defendants  utterly  failed.  It 
was  left,  to  say  the  very  least,  doubtful  whether  or  not 
the  plaintiff  had  heard  all  this  report  read,  and  if  it  be 
assumed  against  him  that  he  did  this  would  not  have  dis- 
closed to  him  the  truth  in  respect  to  the  matters  now  com- 
plained of.  There  is  nothing  in  that  report  reaching  to 
the  truth  in  regard  to  these  particular  misrepresentations 
of  which  the  plaintiff  complains.  I  think  I  need  not  here 
refer  to  the  evidence  further  on  the  subject  of  alleged 
delay,  for  it  seems  to  me  clear  that  the  defendants  have 
not  done  those  two  things  that  in  Lindsay  v.  Hurd  are  said 
to  be  necessary  in  order  to  entitle  them  to  succeed  upon 
this  contention. 
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Judgment.      Then  in  regard  to  the  contentions  arising  upon  the  17th  : 
Ferguson,  J.  and  following  paragraph  of  the  defence  there  does  not 
seem  to  be  in  effect  anything  proved  beyond  this,  that  the 
defendant  Association,  after  the  amalgamation,  and  at  com-  ! 
paratively  recent  periods,  borrowed  very  large  sums  of 
money  from  persons  residing  in  Great  Britain  on  the  faith  , 
of  the  apparently  existing  state  of  things,  and  that  the  ! 
Association  is  still  largely  indebted.    It  is  not  shewn  that 
the  plaintiff  acquiesced  in  or  took  any  part  whatever  in 
these  transactions  after  he  had  knowledge  of  the  frauds  or 
misrepresentations  of  which  he  now  complains. 

It  is  urged  for  the  defence  that  the  position  and  rights 
of  the  creditors  of  the  Association  should  be  considered, 
and  that  it  would  be  highly  improper  now  to  permit  the 
plaintiff  to  obtain  a  rescission  of  the  contract  to  take 
shares  in  the  Association — that  is,  his  subscription  for 
shares — even  on  the  ground  of  fraud. 

The  evidence  does  not  shew  that  the  Association  has 
failed  to  pay  any  debt  that  has  fallen  due.  It  is  not  in 
liquidation  or  being  wound  up.  No  creditors  are  here 
represented.  It  is  not  shewn  that  the  Association  is  insol- 
vent or  on  the  eve  of  insolvency.  It  is  not  shewn  that 
any  of  those  things  mentioned  in  the  Winding  up  Act  as  a 
ground  for  obtaining  against  the  Association  a  winding  up 
order  has  occurred  or  taken  place. 

Although  there  are  differences  between  our  Act  and  the 
English  Act,  the  law  that  I  think  applicable  in  the  plain- 
tifi*'s  favor  is  plainly  stated  by  Earl  Cairns  in  the  case 
Tennent  v.  City  of  Glasgow  Bank,  4  App.  Cas.  at  pp.  621, 
622.    That  very  learned  Judge  says  : 

"  The  case  of  Oakes  v.  2'urquand,  L.  R.  2  H.  L.  325,  in 
this  House,  has  established  that  it  is  too  late,  after  winding  up 
has  commenced,  to  rescind  a  contract  for  shares  on  the  ground 
of  fraud.  This,  no  doubt,  is  on  the  ground  stated  by  the 
Lord  President,  that  innocent  third  parties  have  acquired 
rights  which  would  be  defeated  by  the  rescission.  The 
case  Oakes  v.  Turquand,  however,  while  it  decided  nega- 
tively that  a  contract  could  not  be  rescinded   on  the 
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ground  of  fraud  after  a  winding  up  had  commenced,  did  Judgment, 
not  decide  affirmatively  the  converse  proposition,  that  up  Ferguson,  J. 
to  the  time  of  the  commencement  of  the  winding  up  a 
contract  to  take  shares  could  be  rescinded  on  the  ground 
of  fraud.  Whether  it  can  or  cannot  be  so  rescinded  up  to 
that  time  must,  I  think,  depend  upon  the  particular  cir- 
cumstances of  the  case." 

Further  on,  at  p.  622,  the  learned  Judge  says :  "  So  long  as 
the  company  is  a  going  concern,  a  shareholder  who  has  been 
induced  to  take  up  shares  by  the  fraud  of  the  company 
has  the  right  to  throw  back  his  shares  upon  the  company 
without  reference  to  any  claims  of  creditors.    He  would 
have  a  right  to  transfer  his  shares  without  reference  to 
creditors.    The  company,  as  a  going  concern,  is  assumed  to 
be  solvent,  and  able  to  meet  its  engagements,  and  to  have  a 
surplus,  and  the  company  being  solvent,  its  duty  is  to  pay 
the  repudiating  shareholder  what  is  due  to  him,  and  to 
take  the  shares  off  his  hands;  is  an  affair  of  the  company 
and  not  of  the  creditors.    But  if  the  company  has  become 
insolvent,  and  has  stopped  payment  then,  irrespective  of 
winding  up,  a  wholly  different  state  of  things  appears  to 
me  to  arise.    The  assumption  of  new  liabilities  under  such 
circumstances  is  an  affair,  not  of  the  company,  but  of  its 
creditors.    The  repudiation  of  shares  which,  while  the  com- 
.  pany  was  solvent,  would  not  or  need  not  have  inflicted  any 
injury  upon  the  creditors,  must  now  necessarily  inflict  a 
serious  injury  upon  creditors.    I  should,  therefore,  be  dis- 
posed in  any  case  to  hesitate  before  admitting  that,  after  a 
company  has  become   insolvent  and  stopped  payment, 
whether  a  winding  up  has  commenced  or  not,  a  rescission 
of  a  contract  to  take  shares  could  be  permitted  as  against 
creditors." 

Now,  taking  these  proposition  as  stating  the  law  upon 
the  subject,  and  looking  at  the  position  of  the  Association 
as  I  have  endeavoured  to  state  it  to  be  upon  the  evidence 
given  in  this  case,  I  think  it  clear  that  neither  the  existence 
of  large  creditors  of  the  Association,  nor  the  fact  of  the 
transactions  whereby  they  became  creditors  of  the  Asso- 
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Judgment,  ciation  having  been  made  under  the  circumstances  that 
Ferguson,  J.  appear,  can  be  allowed  to  stand  in  the  way  of  the  plaintiff 
obtaining  a  rescission  of  his  contract  on  the  ground  of 
fraud,  if  it  be  assumed  that  he  is  otherwise  entitled  to 
such  rescission. 

It  seems  to  me  now  that  I  have  have,  in  this  complicated 
case,  considered  as  well  as  I  have  been  able,  all  the  matters 
that  relate  to  the  plaintiff's  right  to  have  a  rescission  of  the 
contract  made  by  him  by  his  subscription  of  stock.  I 
think  he  has  come  with  sufficient  prompitude  after  the 
discovery  of  the  frauds  practised  upon  him  ;  and  I  am  of 
the  opinion  that  on  the  whole  case  in  this  respect  the 
plaintiff  is  entitled  to  such  rescission ;  and  I  think  I  need 
not  at  present  offer  any  opinion  as  to  whether  or  not  the 
amalgamation  of  the  Association  and  the  Society  is  legal 
and  valid.  I  think  the  plaintiff  is  entitled  to  his  costs  as 
against  the  Association. 

The  pledge  of  the  stock  to  the  Association  for  the 
$954.09,  does  not,  I  think,  stand  in  the  way  of  this  relief. 
Any  arrangement  as  to  this  charge,  may  be  mentioned  on 
settling  the  minutes  of  the  judgment  if  necessary,  as  well 
as  any  claim  the  Society  many  consider  they  have  in 
respect  of  costs  of  the  action. 

A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.] 

Eeqina  V.  Kennedy. 

Canada  Temperance  Act — Conviction  of  defendant  in  his  absence — Proof  of 
former  convictions  by  certificate. 

The  defendant,  having  been  summoned  for  selling  liqnor  contrary  to  the 
second  part  of  the  Canada  Temperance  Act,  appeared  with  his  counsel 
at  the  hearing  and  pleaded  not  guilty,  when  evidence  was  given  for  the 
prosecution  justifying  a  conviction  ;  but,  at  the  defendant's  request,  an 
adjournment  was  granted.  At  the  adjourned  hearing,  at  which  neither 
defendant  or  his  counsel  appeared,  evidence  was  given  of  the  service  of 
the  summons  and  of  the  facts  that  transpired  at  the  prior  hearing,  and 
certificates  of  two  prior  convictions  were  put  in,  and  the  identity  of  the 
defendant  proved.  The  defendant  was  found  guilty  and  convicted  of  a 
third  offence  against  the  said  Act. 

Held,  that  the  defendant,  having  once  had  the  opportunity  to  defend, 
could  not,  by  his  failure  to  appear  at  the  adjourned  hearing,  defeat  the 
administration  of  justice  ;  and  therefore  he  was  properly  found  guilty  in 
his  absence. 

Held,  also,  that  the  proof  of  the  former  convictions  by  the  certificates 
was  sufficient 

Regina  v.  Kennedy,  10  0.  R.  396,  at  p.  402,  not  followed. 

This  was  aD  application  to  C[uasli  a  conviction  for  a  third  Statement, 
offence  against  the  second  part  of  the  Canada  Temperance 
Act,  namely  for  the  sale  of  liquor.  The  grounds  taken  were 
that  the  defendant  was  convicted  in  his  absence ;  and  also 
that  there  was  no  sufficient  proof  of  a  former  conviction  so 
as  to  constitute  the  conviction  in  question  one  for  a  third 
offence. 

In  Hilary  Sittings,  February  11,  1889,  Aylesiuorth  sup- 
ported the  motion,  and  referred  to  Regina  v.  Greene,  8  C 
L.  T.  142;  R.  S.  C.  ch.  178,  sees.  51,  86  ;  Harris'  Criminal 
Law,  4th  ed.,  p.  478  ;  Burn  s  Justice  of  the  Peace,  13th  ed* 
vol.  iii.  p.  59  ;  HawJdns  P.  C.  ch.  48,  sec.  22,  p.  634 ; 
Duke's  Case,l  Salk.  400 ;  Rex  v.  Hann,  S  Burr.  J  786; 
Regina  v.  Brady,  12  O.  R.  358  363 ;  Stone's  Justices  Man- 
ual, 23rd  ed.,  p.  44,  note  (0)  ;  Regina  v.  Kennedy,  10  O.  R. 
'  396,  402. 

Delamere,  contra,  referred  to  Paley  on  Convictions,  102; 
Burn's  Justice  of  the  Peace,  13th  ed.,  vol.  iii.,  59;  Rex  v, 
Simpson,  1  Str.  44 ;  R.  S.  C.  ch.  178,  sees.  49,  51-52,  86. 
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Judgment.  March  8,  1889.    Rose,  J.  :— 

Rose,  J.  The  conviction  was  for  a  third  offence  against  the  second' 
part  of  the  Canada  Temperance  Act.  The  defendant,  with 
his  counsel,  attended  at  the  hearing,  when  witnesses  were 
examined  for  the  prosecution,  and  evidence  given  justifying 
a  conviction  if  the  Justice  gave  credence  to  the  statements. 

The  defendant's  counsel  then  asked  for  an  adjournment 
to  prepare  his  defence,  which  was  granted.  The  Court 
met  at  the  time  and  place  appointed  upon  the  adjourn- 
ment, but  neither  the  defendant  nor  his  counsel  appeared, 
whereupon  judgment  was  given,  and  the  defendant  ad- 
judged guilty  of  the  offence  charged. 

The  prosecutor,  the  inspector  for  the  county  of  Oxford,, 
then  gave  evidence,  proving  service  of  the  summons  on  the 
defendant,  his  appearance  by  counsel,  the  adjournment,  the 
plea  of  not  guilty,  the  fact  that  evidence  was  given,  the 
asking  for  the  adjournment,  and  the  failure  to  appear;  and 
put  in  certificates  of  two  previous  convictions. 

The  magistrate  then  held  that  the  previous  convictions 
were  proven  ;  and  found  the  defendant  guilty  of  a  third 
offence  against  the  second  part  of  the  Canada  Temperance 
Act. 

It  IS  objected  that  it  was  not  within  the  power  of  the 
magistrate  to  convict  the  defendant  in  his  absence,  as  the 
punishment  must  be  corporal,  referring  to  Burn's  Justice 
of  the  Peace,  13th  ed.,  vol.  iii.,  p.  59. 

It  may  be  that  an  examination  of  the  cases  will  shew 
that  the  Court  has  the  power  to  award  punishment  in  the 
absence  of  a  defendant  in  misdemeanours,  but  will  not  ordi- 
narily do  so.    See  Rex  v.  Hann,  3  Burr.  1786. 

In  Regina  v.  Simpson,  Temp.  13  Ann.  10  Mod.  248, 
341,  378,  Parker,  C.  J.,  said,  "  that  the  rule  of  natural  justice 
that  the  offender  should  be  heard  before  he  is  condemned," 
is  subject  to  the  limitation,  viz.,  '  unless  the  party  refuse 
to  appear." 

There  it  was  held  that  justices  of  the  peace  may  con- 
vict an  offender  in  his  absence  upon  his  default  to  appear 
after  being  duly  summoned. 
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Since  then,  according  to  Paley  on  Convictions,  6th  ed.,  Judgment, 
p.  102,  it  has  not  been  doubted  that  a  defendant  might    i^qse,  J, 
be  convicted  in  his  absence. 

See  >S^.  G.  1  Str.  44.  But  all  doubt  is  set  at  rest  by  our 
Summary  Convictions  Act,  R.  S.  C.  ch.  178,  sees.  47  to  52. 

We  have  just  held  in  Eegina  v.  Mahee,  j^ost  194,  that 
under  sec.  39,  upon  proof  of  service  on  the  defendant,  either 
personally  or  by  leaving  the  summons  with  some  one  for  him 
as  directed  by  sec.  14  of  the  Act,  the  magistrate  may  proceed 
to  hear,  determine,  and  convict ;  and  we  must,  in  the  same 
line,  hold  that  when  the  defendant  has  once  had  an  oppor- 
tunity to  defend,  and  does  not,  he  cannot  defeat  the 
administration  of  justice  by  refusing  to  appear. 

It  was  also  objected  that  proof  of  the  former  conviction 
was  not  sufficient. 

The  convicting  magistrate  was  the  same  in  the  three 
cases.  His  conviction  was  put  in,  sufficiently  stating  the 
facts.  The  inspector  was  sworn,  and  stated  that  the  de- 
fendant was  the  same  person  mentioned  in  the  conviction, 
and  was  previously  convicted  as  alleged  therein. 

The  Canada  Temperance  Act,  ch.  106  sec.  115,  sub-sec. 
6,  provides  that  "  The  number  of  such  previous  convic- 
tions shall  be  provable  by  the  production  of  a  certificate 
under  the  hand  of  the  convicting  justices  or  magistrate,  or 
officer,  or  of  the  clerk  of  the  peace,  without  proof  of  his 
signature  or  official  character,  or  by  other  satisfactory  evi- 
dence." 

Mr.  Aylesworth  argued  that  such  certificate  was  only  to 
prove  the  number  of  convictions,  but  it  did  not  prove  the 
conviction  which  should  be  proved  by  a  certified  copy  of 
the  conviction  under  sec.  86,  ch.  178. 

Such  certified  copy  of  conviction  would  be  a  convenient 
mode  of  proving  the  conviction,  but  I  cannot  see  the  con- 
venience or  necessity  of  providing  that  the  number  may 
be  proved  by  a  certificate  if  the  prior  conviction  itself 
must  be  proved  by  a  certified  copy,  such  certified  copy 
would  shew  the  number,  i.  e.,  whether  first,  second,  or 
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Judgment,  third,  and  a  conviction  to  prove  such  number  would  be  a 
Rose,  J.     useless  thing 

I  am  of  the  opinion,  therefore,  that  the  certificate  referred 
to  in  sub-sec.  6,  means  a  certificate  shewing  whether  the 
conviction  therein  referred  to  is  a  first,  second,  or  third  ; 
and  if  the  certificate  contains  a  sufficient  statement  of  fact 
of  the  conviction,  and  if  the  identity  of  the  defendant  with 
the  person  named  in  the  certificate  is  established,  as  was 
done  here,  I  do  not  see  why  such  evidence  should  not  be 
held  sufficient. 

The  requirement,  "  or  by  other  satisfactory  evidence," 
would  be  satisfied  by  a  certified  copy  of  a  previous  convic- 
tion ;  but  I  do  not  say  that  other  evidence  than  a  certificate 
under  sub-sec.  6,  or  under  sec.  86,  would  not  be  satisfactory 
evidence. 

I  therefore  give  efi'ect  to  the  opinion  to  which  I  inclined 
in  Regina  v.  Clark,  15  0.  R.  at  p.  50,  and  which  I  left 
myself  open  to  express  in  Regina  v.  Edgar,  15  O.  R.  144  ; 
and  decline  to  follow  the  opinion  expressed  by  the  late  Mr. 
Justice  O'Connor  in  Regina  v.  Kennedy,  10  0.  R.  at  p.  402. 

It  was  also  objected  that  the  previous  convictions  were 
not  set  out  with  sufficient  certainty  in  the  information, 
it  not  being  stated  before  what  magistrate  they  were  had. 
At  this  stage  such  objection  has  no  force.  There  was  quite 
sufficient  information  given  to  enable  the  defendant  to 
know  what  he  was  charged  with  ;  and  the  evidence  supplies 
the  omission  referred  to. 

The  motion  fails,  and  will  be  dismissed  with  costs. 

Galt,  C.  J.,  aad  MacMahon,  J.,  concurred. 


Motion  dismissed  with  costs. 
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[COMMON  PLEAS  DIVISION.] 

Wood  v.  McPherson. 

Jury -^Challenge — Bias  of  jury — Change  of  venue. 

At  the  trial  of  an  action  the  defendant's  counsel  challenged  a  juryman  for 
cause.  On  the  trial  Judge  stating  that  he  did  not  think  any  cause 
was  shewU)  and  that  the  counsel  had  better  challenge  peremptorily, 
the  counsel  did  not  claim  the  right  to  try  the  sufficiency  of  any  cause 
against  the  impartiality  of  the  juryman,  but  accepted  the  opinion  of  the 
Judge,  and  the  juryman  remained  on  the  jury. 

Held,  that  on  a  motion  fo^  a  new  trial  an  objection  to  the  Juryman  could 
not  be  entertained. 

The  action  was  tried  at  Brantford,  and  a  new  trial  was  moved  for  at  a 
place  other  than  Brantford,  because  the  jury  there  were  biassed  against 
defendant. 

Held,  that  this  formed  no  ground  for  a  new  trial. 

This  was  an  action,  in  the  County  Court,  directed  to  be  Statement, 
tried  at  the  Assizes.    The  action  was  brought  to  recover 
the  amount  of  two  promissory  notes  for  $150,  made  by  the 
defendant  in  favour  of  a  person  named  Jones  or  bearer,  and 
transferred  by  him  to  the  plaintiff. 

The  defence  was  that  the  defendant  did  not  make  the 
notes ;  and  secondly,  that  they  were  obtained  by  fraud 
on  the  part  of  Jones,  and  that  the  plaintiff  took  them 
with  knowledge  of  the  fraud. 

The  cause  was  tried  before  MacMahon,  J.,  and  a  jury,  at 
Brantford  at  the  Fall  Assizes  of  1888. 

A  good  deal  of  evidence  was  given  at  the  trial,  and  the 
learned  Judge  reviewed  it  fully  in  his  charge  to  the  jury. 

The  jury  found  a  verdict  in  favour  of  the  plaintiff. 

In  Michaelmas  Sittings,  IS8S,  Ermatinger,  Q.C.,  moved, 
on  notice,  on  grounds  set  out  in  the  judgment  of  Gait 
C.  J.)  to  set  aside  the  judgment  entered  for  the  plaintiff 
and  to  enter  judgment  for  the  defendant. 

In  the  same  Sittings,  Ermatinger,  Q.  C,  supported  the 
motion,  and  referred  to  Thornton  on  Juries,  p.  101  sec.  112  j 
Cornish  on  Juries,  88 ;  1  Archhold,  Q.  B.  Prac,  13th  ed.,  p. 
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Argument.  391  ;  Bailey  V.  Macaulay,lS  Q.  B.  815  ;  Graham  &  Water- 
man on  New  Trials,  vol.  ii.,  p.  240;  Abbott's  Trial  Brief, 
2],  22;  Anonymous,  1  Salk.  152. 

Wallace  Nesbitt,  contra,  referred  to  E.  S.  0.  ch.  52,  sees- 
108,  110  ;  Regina  v.  Smith,  38  U.  C.  K  218,  238  ;  Viners 
Abridgt.,  vol.  21,  pp.  268,  272,  285. 

December  22,  1888.    Galt,  C.  J.  :— 

The  notice  of  motion  in  this  case  was  based  on  the  fol- 
lowing objections : 

1.  That  there  should  be  a  new  trial,  at  such  time  and 
place,  other  than  the  city  of  Brantford,  as  the  Court  may- 
direct,  on  the  ground  that  the  jury  at  the  said  trial  were 
biassed  against  the  defendant  McPherson,  and  in  favour  of 
the  plaintiff. 

I  may  dispose  of  this  objection  by  the  observation  that 
if  it  was  allowed  to  prevail  there  must  necessarily  be  a 
new  trial  in  every  case,  as  there  is  nothing  shewn  except 
that  the  jury  believed  the  evidence  of  the  plaintiff,  and 
disbelieved  that  of  the  defendant,  and  found  a  verdict 
accordingly. 

2.  That  a  juror  challenged  for  good  and  sufficient  cause 
was  not  excluded  from  serving  on  the  jur}^;  and  this 
really  formed  the  principal  argument  before  us.  I  therefore 
transcribe  what  appears  on  the  reporter's  notes : 

"  Mr.  Ermatinger  challenged  juryman  Lapier  for  cause.  I  understood 
that  Mr.  Lapier  was  president,  or  in  some  way  connected  with  the  Seed 
Wheat  Company,  a  similar  institution  to  this  one,  T  have  understood 
that  he  was  connected  with  the  Ontario  Grain  Seed  Company,  and  sold 
Mr.  Wood  some  12,000  bushels  of  oats  {q.  $12,000  of  notes) — Had  you 
•  any  connection  with  that  institution  ?  I  was  at  two  or  three  meetings. 
Director?  No.  A  member  of  it?  I  was  not.  Who  was  president  of 
'the  company,  your  brother?    I  believe  he  was. 

His  Lordship. — I  do  not  think  there  is  any  cause  shewn ;  you  had 
better  challenge  him  peremptorily. 

Mr.  Ermatinger. — Perhaps  he  has  formed  an  opinion. 
.  Mr.  Lapier. — I  would  rather  be  oflf  the  jury. 

His  Lordship.  — I  do  not  think  there  is  any  cause  shewn  for  challenging 
him  ;  you  had  better  challenge  him  peremptorily  if  you  wish. 

(Mr.  Lapier  remains  on  the  jury.) 
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Mr.  Ermatinger  contended  strenuously-  before  us  that  Judgment, 
the  learned  Judge  was  in  error  in  himself  deciding  that  Galt,  C.J, 
the  cause  assigned  was  not  sufficient. 

The  learned  J udge  did  not  so  decide  except  in  so  far  as  the 
cause  alleged  was  insufficient ;  and  if  the  learned  counsel, 
from  his  anxiety  not  to  exhaust  his  peremptory^  challenges, 
did  not  choose  to  adopt  the  course  suggested  by  the  learned 
Judge,he  might  have  had  the  question  settled  by  triers,  or 
the  juryman  might  have  been  sworn  on  the  voir  dire.  All 
that  the  learned  Judge  did  was  to  say  that  the  cause  alleged 
was  not  sufficient  cause. 

The  course  pursued  by  the  learned  Judge  was  precisely 
the  same  as  that  taken  by  the  Chief  Baron  on  the  trial  of 
Francis  Francia  for  high  treason:  3  Geo.  I.,  Howell's  S.  T. 
vol.  15,  p.  8.97: 

A  juryman,  Sir  Dennis  Dutry,  was  called. 

Prisoner. — He  has  had  a  quarrel  with  me,  and  there  was  a  suit  depend- 
ing between  us  about  seven  years  ago  :  and  I  challenge  him  for  cause. 

Attorney-General. — He  may  challenge  him  peremptorily,  if  he  will.  But 
if  he  challenge  him  for  cause,  he  must  prove  it. 

Prisoner. — Sir  Dennis  will  not  deny  it. 

L.  C.  Baron. — If  you  challenge  him,  you  must  prove  your  challenge. 
Do  you  challenge  him  for  cause,  or  peremptorily. 
Prisoner. — For  cause. 

L.  G.  Baron. — That  which  you  assign  is  no  cause. 

This  is  precisely  wdiat  was  done  in  the  present  case,  In 
the  case  to  which  I  have  referred  the  juryman  was  sworn 
on  the  voir  dire,  and  as  no  sufficient  cause  was  shewn,  the 
prisoner  challenged  him  peremptorily.  In  the  present  case 
the  learned  counsel  at  the  trial  never  claimed  the  right  to 
try  the  sufficiency  of  any  cause  against  the  impartiality 
of  the  juryman;  he  accepted  the  opinion  of  the  learned 
Judge,  and  cannot  now  be  heard  against  the  course  adopted 
by  himself. 

It  appears  to  me  this  objection  is  concluded  by  authority. 
In  Doe  d.  Earl  of  Ashburnham  v.  Michael,  IC  Q.  B.  620,  a 
case  tried  by  a  special  jury,  after  the  jury  had  retired  to  con- 
sider their  verdict,  their  names  called  over.  On  their  return 
into  Court  it  was  discovered  there  had  been  a  mistake  as  to 
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Judgment,  one  of  the  jurors.    The  defendant  objected  to  take  the 
Galt,  C.J.  verdict  of  the  jury  so  impanelled.    The  plaintift'  insisted 
on  taking  it;  and  they  gave  their  verdict  for  the  plaintiff. 
It  was  held  there  must  be  a  new  trial. 

Patteson,  J.,  delivered  the  judgment  of  the  Court,  at  p. 
622:  "The  defect  having  been  discovered  and  insisted  on 
before  the  verdict  was  given,  we  think  it  is  one  that  cannot 
be  passed  over,  and  that  we  must  make  the  rule  absolute 
for  a  venire  de  novo.  If  it  had  been  discovered  after  verdict, 
the  question  would  have  been  a  very  different  one." 

In  Widder  v.  Buffalo  and  Lake  Huron  R.  W.  Co.,  24? 
U.  C.  R.  520,  which  was  an  action  on  an  awanl  in  which 
the  jury  had  given  a  verdict  for  defendants,  one  of  the 
grounds  taken  by  the  plaintiff,  in  moving  for  a  new  trial, 
was,  as  stated  by  Hagarty,  J.,  at  p.  533:  "  The  alleged  im- 
proper dealing  by  the  defendants  with  the  jurors."  In  giving 
judgment,  after  citing  the  above  case  and  another  in  our 
own  Court  which  has  not  been  reported  except  in  the  notes 
to  the  principal  case,  he  says,  at  p.  534:  "Independently  of 
authority,  the  reason  of  the  thing  would  naturally  suggest 
that  a  plaintiff,  clearly  aware  of  a  fatal  objection  to  a  jury 
about  to  try  his  case,  should  not,  after  electing  to  take  his 
chance  of  a  verdict,  be  heard  urging  an  objection  wliich 
he  was  quite  willing  to  waive  had  the  verdict  been  in  his 
favour."  The  Court  granted  a  new  trial,  but  not  on  that 
ground. 

[There  were  other  grounds  taken  in  the  judgment,  but  as 
they  are  not  material,  they  are  not  reported.] 

Rose,  J.,  and  McMahon,  J.,  concurred. 


Motion  dismissed  with  costs. 
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[COMMON  PLEAS  DIVISION.] 

Ferguson  v.  Roblin  et  al. 

Master  and  servant — Responsibility  of  master  for  act  of  servant — Join^ 

wrongdoers. 

Under  a  hire  receipt  of  an  organ  sold  by  defendant  R, ,  to  plaintiffs  son, 
and  signed  by  the  latter,  the  defendant  R.  was  authorized  on 
default  of  payment  to  resume  possession  of  the  organ,  and  he  and  his 
agent  were  given  full  right  and  liberty  to  enter  any  house  or  premises 
where  the  organ  might  be,  with  authority  to  remove  the  same,  without 
resorting  to  any  legal  process.  Default  having  been  made  in  pay- 
ment of  certain  instalments  due  under  the  hire  receipt,  defendant  R. 
sent  his  bookkeeper,  the  other  defendant,  and  two  assistants,  with 
instructions  to  get  the  organ.  The  bookkeeper  taking  the  hire  receipt 
as  his  authority,  went  to  plaintiff's  house,  where  the  organ  was,  opened 
the  house  door  and  entered  the  hall,  but  on  his  attempting  to  open  the 
door  of  the  room  in  which  the  organ  was,  the  plaintiff's  wife,  (tne  plain- 
tiff and  the  son  being  absent)  resisted  his  entrance,  when  a  scuffle  ensued, 
and  the  plaintiff s  wife  was  injured. 

Held,  that  R.  was  responsible  for  the  acts  of  his  servant,  the  bookkeeper, 
for  they  were  done  by  him  in  the  discharge  of  what  he  believed  to  be 
his  duty,  and  were  within  the  general  scope  of  his  authority. 

Held,  also,  that  the  judgment  against  both  R.  and  the  bookkeeper  was 
maintainable,  for  it  was  recovered  against  them  as  joint  wrong-doers. 
Murphy  v.  Corporation  of  Ottawa,  13  0.  R.  334,  distinguished. 

This  action  was  tried  before  Street,  J.  and  a  jury,  at  statement. 
Toronto,  at  the  Spring  Assizes  of  1888. 

The  statement  of  claim  alleged  that  the  defendants  by 
force  and  violence  entered  the  plaintiff's  house  and  forcibly 
removed  an  organ  and  stool. 

2.  That  the  defendant  forcibly  entered  the  plaintiff's 
house  and  assaulted  the  plaintiti's  wife,  and  injured  her, 
whereby  the  plaintiff  lost  the  society  of  his  wife,  and  was 
put  to  expense  for  medical  attendance. 

The  defendants  denied  the  allegations  in  the  statement  of 
claim  ;  and  alleged  they  removed  the  organ  and  stool  with- 
out force  or  violence. 

At  the  close  of  the  case  the  learned  Judge  submitted  the 
following  questions  to  the  jury  : 

1.  Was  the  house  in  question  the  house  of  the  plaintiff, 
or  was  it  the  house  of  the  wife,  and  not  of  the  plaintiff? 
Answer :  plaintiff. 
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Statement.  2.  Did  the  plaintiff's  wife,  either  in  her  own  name  or  in 
the  name  of  her  son,  become  a  party  to  the  agreement 
signed  by  her  son,  or  agree  to  the  terms  of  it  before  the 
organ  was  delivered  ?    Answer :  No. 

3.  Was  Ruse  present  at  the  house  when  the  organ  was 
taken  away  ?    Answer  :  No. 

4.  Did  the  defendants,  or  either  of  them,  forcibly  enter 
the  premises  ;  if  so,  which  of  them  did  ?    Answer :  Eoblin. 

5.  Was  the  organ  removed  by  force  from  the  premises  ? 
Answer  :  No. 

6.  Was  the  plaintiff's  wife  bruised  or  injured  by  the 
defendants  or  either  of  them  ?    Answer  :  Yes — Roblin. 

7.  If  the  plaintiff  is  entitled  to  damages,  what  amount 
is  he  entitled  to  ?  $250. 

8.  If  the  defendant  Ruse  was  not  present  when  the  organ 
was  removed  from  the  plaintiff's  premises,  had  he  given 
to  his  servants  any  other  instruction  except  that  they  were 
to  go  and  get  the  organ  ?    Answer :  We  think  not. 

The  learned  Judge  reserved  his  decision,  and  subse- 
quently delivered  the  following  judgment  : 

Street,  J. — The  jury  have  found  that  the  defendant 
Ruse  was  not  present  when  the  trespasses  in  question  were 
committed  ;  and  that  the  only  instructions  he  gave  to 
Roblin  were  to  go  and  get  the  organ. 

These  instructions  apparently  involved  the  going  into 
the  house  of  the  plaintiff  for  the  organ ;  whether  they  did 
did  or  not  involve  this,  Roblin  evidently  thought  that  they 
did,  and  that  in  going  into  the  house  he  was  acting  within 
the  scope  of  his  employment. 

The  unceremonious  manner  in  which  he  entered  was  the 
initial  trespass,  and  appears  to  have  caused  the  assault 
which  followed  ;  the  plaintiff's  wife  thinking  that  Roblin 
and  his  companion  McDowell  were  hall  thieves,  strenuously 
resisted  them  ;  they,  on  their  part,  thought  that  her  object 
in  resisting  them  was  to  prevent  their  removing  the  organ 
for  which  they  had  been  sent,  and  accordingly  one  of  them 
held  her  in  a  corner  while  the  other  took  out  the  organ. 

The  rule  is  that  the  master  is  liable  not  only  for  the 
negligence,  but  for  the  tortious  acts  of  the  servant  when- 
ever they  are  such  as  come  within  the  scope  of  the : 
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general  duty,  and  are  done  by  him  under  the  idea  that  he  Judgment, 
is  carrying  out  liis  master's  instructions,  although  in  doing  s^j^eet  J, 
the  act  complained  of  he  has  exceeded  his  authority  either 
in  doino^  such  an  act  at  all,  or  in  the  manner  in  which  he 
has  done  it. 

I  cannot  distinguish  the  present  case  upon  principle  from 
Bayley  v.  Manchester,  Sheffield,  and  Lincolnshire  R.  W.  Co.y 
L.  k  7  C.  P.  415,  and  L.  R  8  C.  P.  148.  There  the  servant 
of  the  railway  company  had  received  printed  instructions 
which  made  it  his  duty,  among  other  things,  to  prevent 
passengers  from  getting  into  the  wrong  train ;  he  thought 
that  the  plaintiff  was  on  the  wrong  train,  and  violently 
dragged  him  from  the  carriage  in  which  he  had  properly 
taken  his  seat ;  and  the  company  was  held  responsible,  upon 
the  ground  that  they  had  necessarily  reposed  in  their 
servant  a  discretion  as  to  the  manner  in  which  his  instruc- 
tions were  to  be  carried  out,  and  were  liable  for  what  he 
honestly  did  in  the  exercise  of  that  discretion  however 
improperly  he  might  have  exercised  it. 

See  also  Limpus  v.  General  Omnibus  Co.,  1  H.  &  C.  526; 
Austin  V.  Davis,  7  A.  R.  478  ;  on  the  other  hand  McManus 
V.  Crichett,  1  East  106  ;  Croft  v.  Alison,  4  B.  &  Al.  590  ; 
Poulton  V.  London  and  Southwestern  R.  W.  Co.,  8  B.  & 
S.  616,  are  instances  in  which  the  master  has  been  held 
not  liable  because  the  acts  done  were  held  to  have  been 
done  outside  the  scope  of  the  servant's  employment. 

I  think  that  the  acts  here  complained  of  must  be  held 
to  have  been  done  by  Roblin  within  the  scope  of  what  he 
believed  to  be  his  duty,  and  within  the  general  scope  of 
his  employment ;  and  that  the  plaintiff  should  have  judg- 
ment against  both  defendants  for  the  $250  damages  which 
the  jury  have  awarded. 

In  Easter  Sittings,  Bigelow  for  the  defendant  Ruse  (the 
defendant  Roblin  did  not  apply)  obtained  an  order  calling 
on  the  plaintiff  to  shew  cause  why  the  verdict  (judg- 
ment) entered  herein  for  the  plaintiff  against  defendant 
Ruse  should  not  be  set  aside,  and  judgment  entered  for 
him  dismissing  the  plaintifi"s  action  against  him,  the  said 
verdict  being  contrary  to  law  and  evidence,  and  the  weight 
of  evidence. 

In  the  same  Sittings,  May  30th  1888,  Bigeloiv  supported 
the  motion. 
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Argument.        MacgregoT,  contra. 

The  authorities  referred  to  sufficiently  appear  in  the 
judgments. 

December,  23, 1888.  Galt.C.J.:— 

The  findings  of  the  jury  are  in  accordance  with  the  evi- 
dence. The  only  ground  of  defence  by  Ruse  is  that  he  was 
not  present  when  the  assault  was  committed  and  the  organ 
forcibly  removed.  ' 

It  was  proved  that  he  sent  Roblin  and  two  other  persons 
to  remove  the  organ,  and  that  the  defendant  Koblin  held  | 
the  wife  while  the  other  men  removed  the  organ.  j 

The  law  appears  to  me  to  be  well  settled,  that  if  a  servant  \ 
is  employed  by  his  master  to  perform  a  service,  the  master  j 
is  responsible  for  what  the  servant  does  in  the  performance  I 
of  his  master's  orders.  Now,  in  the  present  case,  Ruse  \ 
admits  that  he  sent  these  men  to  obtain  the  organ  ;  and  it  j 
was  proved,  that  to  enable  them  to  do  so,  Roblin,  according  \ 
to  his  own  evidence,  "  called  to  Mr.  McDowell,  who  had  by  \ 
this  time  arrived.  Mr.  Ellis  was  left  in  the  waggon.  I  ( 
said,  Mac,  '  You  had  better  get  the  organ  out  of  the  room.'  i 
I  was  occupied  with  her,  principally  defending  myself."  j 
There  had  been  a  scuffle  between  Roblin  and  the  wife  1 
owing  to  the  manner  in  which  Roblin  had  forced  his  way 
into  the  house. 

Upon  the  authority  of  the  cases  cited  by  the  learned 
Judge  in  his  considered  judgment,  this  rule  should  be 
discharged. 

1  should  have  thought  it  unnecessary  to  reserve  this 
case  but  for  the  argument  of  Mr.  Bigelow,  that  because 
Ruse  is  charged  as  a  principal  in  this  case,  together  with. 
Roblin,  and  as  it  was  proved  he  was  not  present  when  the 
trespass  to  the  premises  and  the  assault  on  the  wife  were 
committed,  the  verdict  against  him  cannot  be  allowed  to 
stand. 

This  objection  appears  to  me  to  be  met  by  sub-sec.  8  of 
sec.  16  of The  Judicature  Act."  As  it  has  been  found  by  the 
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jury  that  the  defendant  Ruse  has  been,  I  may  say,  the  Judgment, 
cause  of  the  trespass  which  led  to  the  assault,  it  is  a  Galt,  C.J. 
matter  of  no  consequence  whether  he  should  have  been 
sued  as  a  trespasser  or  as  responsible  for  the  act  of  his 
servant.  The  rule  of  law  referred  to  simply  enacts  that : 
The  Court  "  shall  have  power  to  grant,  and  shall  grant, 
either  absolutely  or  on  such  reasonable  terms  and  condi- 
tions as  to  them  shall  seem  just,  all  such  remedies  whatso- 
ever as  any  of  the  parties  thereto  may  appear  to  b»i 
entitled  to  in  respect  of  any  and  every  legal  or  equitable 
claim  properly  brought  forward  by  them  respectively  in 
such  cause  or  matter;  so  that,  as  far  as  possible,  all  matters 
so  in  controversy,  between  the  said  parties  respectively, 
may  be  completely  and  finally  determined,  and  all  multi- 
plicity of  legal  proceedings  concerning  any  of  such  matters 
avoided." 

Rose.  J. : — 

I  agree  that  the  motion  fails. 

As  to  the  joint  liability,  I  think  there  is  no  doubt. 
Murphy  V.  Corporation  of  Ottawa,  13  0.  R.  834,  cited 
by  Mr.  Bigelow,  is  not  in  his  favor.  The  facts  are  essen- 
tially different,  and  the  judgment  must  be  read  in  the  light 
of  and  confined  to  the  facts. 

It  was  not  said  in  that  case  where  a  servant  acting  in 
the  execution  of  his  master's  orders  commits  a  trespass, 
the  master  cannot  be  sued  jointly  with  the  servant.  It 
was  said,  at  p.  341,  as  quoted  by  my  learned  brother  Mac- 
Mahon,  that  "  the  injury  complained  of  was  the  wrongful 
act  or  omission  of  the  one  master  or  the  other.'' 

As  to  the  liability  of  the  master,  I  was  much  impressed 
with  the  way  in  which  Mr.  Bigelow  illustrated  the  hard- 
ship to  masters  of  holding  the  rule,  here  acted  upon,  to  be 
good  law ;  but  I  fear  the  law  is  too  well  settled  to  be  now 
questioned. 

As  put  by  the  Chief  Baron  in  Bayley  v.  Manchester, 
Sheffield,  and  Lincolnshire  R.  W.  Co.,  in  Ex.  Ch.,  L.  R. 
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Judgment.  8  C.  P.  148,  at  p.  152:  "The  principle  to  be  deduced 
EosE,  J.  from  the  authorities  on  this  subject  is,  that  wliere  a 
servant  is  acting  within  the  scope  of  his  employment,  and 
in  so  acting  does  something  negligent  or  wrongful,  the 
employer  is  liable  even  though  the  acts  done  may  be  the 
very  reverse  of  that  which  the  servant  was  actually 
directed  to  do." 

It  cannot  be  argued  that  in  going  for  or  taking  away 
the  instrument  the  servant  here  was  not  acting  within  the 
scope  of  his  master's  employment. 

MacMahon,  J. : — 

The  statement  of  claim  alleges  :  1.  A  trespass  in  enter- 
ing the  plaintiff's  house  in  Toronto  by  the  defendants  on 
the  30th  of  November,  1886  ;  and  2.  An  assault  by  the 
defendants  on  the  plaintiff's  wife  on  the  same  day,  where- 
by she  was  injured  and  bruised. 

The  plaintiff's  son,  Charles  L.  Ferguson,  had  purchased 
from  the  defendant  Ruse  an  organ  on  the  31st  of  July, 
1886,  for  $120,  payable  by  26  monthly  instalments  of  $5 
each,  a  hire-receipt  being  given  by  C.  L.  Ferguson,  showing 
that  the  property  in  the  organ  was  to  remain  in  Ruse 
until  the  whole  of  the  instalments  had  been  paid. 

The  hire-receipt  contained  a  provision  that  "  In  case  of 
default  in  the  punctual  payment  of  the  said  monthly 
rental  or  the  due  fulfilment  of  any  of  the  aforesaid  agree- 
ments or  conditions,  the  said  Joseph  Ruse  may  resume 
possession  of  the  said  organ,  which  I  agree  to  deliver  to 
him  when  required.  And  the  said  Joseph  Ruse,  or  his 
agents  or  assigns,  shall  have  full  right  and  liberty  to  enter 
any  house  or  premises  where  the  said  organ  may  be,  and 
remove  the  same  without  resorting  to  any  legal  process." 

The  organ  was  sent  by  Ruse  to  the  plaintiff's  house, 
with  whom  the  son,  a  youth  under  21,  was  living,  and 
where  it  remained  until  the  30th  of  November,  when,  no 
instalments  having  been  paid.  Ruse  sent  the  defendant 
Robhn  (who  was  then  in  his  employment  as  book-keeper) 
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and  two  assistants  to  the  plaintiff's  house  to  remove  the  Judgment. 

o^*g^^-  ^  ^  ^  MacMahon, 

Roblin  took  with  him  the  hire-receipt  as  his  authority  J. 

to  take  possession  of  and  remove  the  organ.  The  plaintiff 
and  his  son  were  absent  when  Roblin  reached  the  plaintiff's 
house  between  7  and  8  o'clock  in  the  morning  ;  and  upon 
Roblin  reaching  the  outer  door  entering  to  the  hall,  he 
opened  it  and  entered  the  dwelling,  but  when  he  en- 
deavoured to  open  the  inner  door  or  door  to  the  parlour 
where  the  organ  was,  the  plaintiff's  wife  resisted  his 
entrance,  when  a  scuffle  ensued  in  which  Mrs.  Ferguson 
says  she  was  much  injured  by  Roblin. 

The  first  point  taken  for  the  defendants  during  the 
argument  was  that  there  was  a  verdict  against  Roblin,  the 
servant,  and  that  a  verdict  against  him  and  Ruse  the 
master  carmot  stand  together ;  and  Murphy  v.  Corporation 
of  Ottawa,  13  0.  R.  334,  was  cited  in  support  of  this  ground. 
But  that  case  is  no  authority  for  the  proposition  endeavoured 
to  be  supported. 

The  action  in  that  case  was  brought  by  the  plaintiff  to 
recover  damages  for  herself  and  infant  child  for  the  death 
of  her  husband,  caused,  as  she  alleged,  by  the  negligence  of 
the  defendants.  There  was  judgment  for  the  plaintiff 
against  the  defendant  Doyle,  and  the  plaintiff  sought  to 
have  judgment  entered  against  the  corporation. 

Armour,  C.J.,  in  giving  judgment,  at  p.  341,  says  :  "  The 
action  is  founded  upon  the  relationship  of  master  and  ser- 
vant, and  the  wrongful  act  or  omission,  if  such  there  was, 
which  occasioned  the  injury  complained  of,  was  the  wrong- 
ful act  or  omission  of  the  one  master,  or  the  other,  of  Doyle 
or  of  the  corporation,  but  not  of  both,  and  both  cannot  be 
held  liable  for  it "  to  the  plaintiff. 

This  is  not  an  action  by  a  servant  against  a  master,  but 
an  action  against  both  master  and  servant ;  and  the  right 
to  retain  a  verdict  against  both  is,  I  consider,  concluded 
by  the  case  of  Lumley  v.  Gye,  2  E.  &  B.  216,  where  Erie, 
J.,  at  p.  232,  says  :  "  It  ib  clear  that  the  procurement  of 
a  violation  of  a  right  is  a  cause  of  action  in  all  instances 
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Judgment,  where  the  violation  is  an  actionable  wrong,  as  in  violations 
MacMahon,  ^  right  to  property,  whether  real  or  personal,  or  to 
personal  security :  he  who  procures  the  wrong  is  a  joint 
wrongdoer,  and  may  be  sued  either  alone  or  jointly  with 
the  agent  in  the  appropriate  action  for  the  wrong  com- 
plained of." 

If  therefore  the  defendant  Roblin  was  acting  in  the 
prosecution  of  his  master's  business  when  he  committed 
the  trespass  and  assault  for  which  this  action  is  brought, 
then  the  plaintiff  is  entitled  to  retain  his  judgment  against 
both  the  defendants. 

The  jury  in  answering  the  questions  submitted  to  them 
by  the  learned  Judge  who  tried  the  case,  found  that  the 
defendant  Ruse  was  not  present  when  the  organ  was 
removed  from  the  plaintiff's  house,  at  which  time  the 
trespass  and  assault  alleged  in  the  statement  of  claim  were 
committed  by  Roblin. 

The  learned  Judge  gave  judgment  against  Ruse,  the 
master,  as  well  as  against  Roblin,  the  servant,  upon  the 
authority  of  Bayley  v.  Manchester,  Sheffield,  and  Lincoln^ 
shire  R  W.  Co.,  L.  R.  7  C.  P.  415,  and  L.  R.  8  0.  R  148. 

Roblin  having  been  instructed  by  his"  master  to  obtain 
possession  of  the  organ,  assumed  that  he  had  the  right  to 
enter  the  plaintiff's  premises  where  the  organ  then  was  and^ 
if  necessary,  remove  the  instrument  by  force ;  for  it  was 
while  Mrs.  Ferguson  was  endeavouring  to  prevent  his 
entering  the  room  where  the  organ  was  standing,  that 
Roblin  made  the  assault  upon  her  which  formed  part  of 
the  plaintiff's  cause  of  action. 

In  Smith's  Master  and  Servant,  4th  ed.,  368,  it  is  stated  : 
If  an  act  of  trespass,  on  the  part  of  a  servant,  be  the 
natural  or  necessary  consequence  of  an  act  which  the 
master  ordered  to  be  done,  his  master  will  be  liable  to  an 
action  of  trespass." 

The  author  of  Pollock  on  Torts,  at  p.  77,  summarizes 
and  comments  upon  the  erase  of  Bayley  v.  Manchester,  Shef" 
field,  and  Lincolnshire  R,  W.  Co.,  supra,  as  follows  :  "  A 
porter  whose  duty  is,  among  other  things,  to  see  that  passen- 
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gers  do  not  get  into  wrong  trains  or  carriages  (but  not  to  Judgment, 
remove  them  from  a  wrong  carriage),  asks  a  passenger  who  MacMahof, 
has  just  taken  his  seat  where  he  is  going.    The  passenger  J- 
answers  *  To  Macclesfield.'    The  porter,  thinking  the  passen- 
ger is  in  the  wrong  train,  pulls  him  out;  but  the  train  was  in 
fact  going  to  Macclesfield,  and  the  passenger  was  right.  On 
these  facts  a  jury  may  find  that  the  porter  was  acting  within 
his  general  authority  so  as  to  make  the  company  liable. 
Here  are  both  error  and  excess  in  the  servant's  action : 
error  in  supposing  facts  to  exist  which  make  it  proper  to 
use  his  authority  (namely  that  the  passenger  has  got  into 
the  wrong  train)  ;  excess  in  the  manner  of  executing  his 
authority,  even  had  the  facts  been  as  he  supposed.  But 
they  do  not  exclude  the  master's  liability." 

The  present  case  is  no  doubt  very  near  the  line,  and 
presents  features  not  found  in  any  of  the  cases  to  which 
we  have  been  referred :  and,  as  stated  by  Lord  Coleridge, 
C.J.,  in  Rayner  Y.Mitchell,2  CRD.  357,  at  p.  359,in regard 
to  this  branch  of  the  law  :  "  It  has  always  been  a  matter 
of  extreme  difiiculty  to  apply  the  law  to  the  ever- varying 
facts  and  circumstances  which  present  themselves." 

What  I  deduce  from  the  cases  is,  that  if  the  servant  has 
been  entrusted  by  the  master  with  the  performance  of  any 
duty,  or  the  management  of  any  business,  and  the  servant, 
in  the  performance  of  the  duty  or  management  of  the 
business,  from  an  erroneous  impression  on  his  part  as  to 
the  extent  of  the  authority  with  which  he  has  been  en- 
trusted exceeds  such  authority,  and  injury  results,  the  mas- 
ter is  liable  to  the  person  damnified  by  the  servant's  act. 

In  the  case  we  are  considering  Ruse  was  aware  that  the 
organ  was  in  the  plain tiff"s  house,  and  that  the  assent  of 
the  plaintifi"  was  necessary  before  entering  to  obtain  pos- 
session of  the  instrument.  Roblin,  instead  of  asking  per- 
mission to  remove  the  organ,  opened  the  outer  door  of  the 
house,  and  when  the  plaintiff's  wife  endeavoured  to  bar  his 
further  progress,  he  assaulted  her. 

Roblin  no  doubt  entertained  an  erroneous  idea  as  to  the 
extent  of  his  authority  when  he  entered  the  house  to 
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Judgment,   remove  his  master's  property  therefrom  ;  and  he  doubtless 
Ma€Mahon,  assumed,  that  being  clothed  with  authority  to  so  enter 
and  remove  the  property,  he  was  entitled  to  overpower 
any  one  who  attempted  to  resist  his  entrance. 

For  the  reasons  stated,  I  think  the  plaintiff  is  entitled 
to  retain  his  verdict,  and  the  motion  must  therefore  be 
dismissed  with  costs. 

See  judgment  of  Lord  Chelmsford,  in  Betts  y.  DeVitre 
L.  K  3  Ch.  441,  at  p.  442 ;  Austin  v.  Davis,  7  A.  R.  478 ; 
Xewman  Y.Jones, VI  Q.B.D.  1S2 ;  McSorley  v.  Mayor  &c.,  of 
St  Johns.  6  S.  C.  R.  531 ;  Charleston  v.  London  Tramway 
Co.,  4  T.  L.  R.  629. 


Order  discharged  with  costs. 
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[COMMON  PLEAS  DIVISION.] 


Blake  v.  The  Canadian  Pacific  Railway  Company. 


Railways — Negligence — Ringing  hell  or  sounding  whistle—  Negligence — 
Contributory  negligence. 

Action  against  defendants  for  an  injury  sustained  by  plaintifif  being  run 
over  by  defendants'  train  at  a  highway  crossing,  caused,  as  alleged,  by 
the  omission  to  ring  the  bell  or  sound  the  whistle.  The  persons  in 
charge  of  the  train  &wore  that  the  whistle  was  sounded  in  compliance 
with  the  statutory  requirements.  The  plaintiff  said  he  heard  a  whistle 
which  he  thought  came  from  a  round  house  near  by,  but  which  might 
have  been  from  the  approaching  train,  and  though  the  plaintiff's  wit- 
nesses stated  they  did  not  hear  the  whistle  it  was  quite  consistent  with 
their  evidence  that  the  whistle  was  sounded.  The  plaintiff,  as  he 
approached  the  track,  looked  to  the  north  west  for  shunting  engines, 
which  he  knew  were  going  backwards  and  forwards  all  the  time,  and  so 
did  not  look  to  the  southwest,  being  the  direction  in  which  the  train 
was  approaching,  and  if  he  had  been  looking  he  would  have  seen  the 
train  and  the  accident  would  have  been  avoided,  A  person  following 
immediately  behind  plaintiff,  saw  the  train  and  stopped  his  waggon. 

Per  KosE  and  MacMahon,  J.J.  No  negligence  on  defendant's  part  was 
proved,  for  it  could  not  be  held  on  the  evidence  that  the  whistle  was  not 
sounded  as  required. 

Per  Galt,  C.J.  There  was  contributory  negligence  on  the  plaintiffs  part 
in  approaching  the  crossing  in  not  looking  m  the  direction  of  the  ap- 
proaching train. 

Per  Rose,  J.  The  mere  fact  of  plaintiff  not  looking  in  that  direction  was 
not,  under  the  circumstances,  evidence  of  contributory  negligence. 

This  action  was  tried  before  Falconbridge,  J.,  and  a  jury,  statement 
at  Toronto,  at  the  Fall  Assizes  of  1888. 

The  plaintiff  complained  that  he  was  injured  in  crossing 
the  line  of  the  defendants  at  a  place  called  Kate  street^ 
in  West  Toionto  Junction,  by  a  train  of  the  defendants  ; 
and  al  leged  that  the  accident  was  occasioned  by  the  neglect 
of  the  defendants  to  ring  the  bell  or  sound  the  whistle, 
or  in  any  other  way  warn  the  plaintiff  of  the  approach  of 
the  train. 

The  defendants  denied  the  allegations  contained  in  the 
statement  of  claim  ;  and  alleged  that  the  accident  was  owing 
to  the  contributory  negligence  of  the  plaintiff 

The  persons  in  charge  of  the  train  swore  that  the  whistle 
was  sounded  in  compliance  with  the  statutory  require- 
ments. 
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At  the  close  of  the  case  the  counsel  for  defendants 
moved  to  dismiss  the  action  on  the  ground  that  the  evi- 
dence shewed  no  cause  of  action. 

The  case  had  been  already  before  a  jury  who  had  dis- 
agreed ;  and  the  learned  Judge  was  of  opinion  that  in  order 
to  avoid  further  litigation,  it  was  expedient  to  take  the 
findings  of  the  jury.  He  therefore  submitted  the  follow- 
ing questions  : 

"  1.  Did  the  persons  on  the  train  ring  the  bell  or  sound 
the  whistle  eighty  rods  west  of  the  Kate  street  crossing, 
and  keep  the  same  ringing  or  sounding  at  short  intervals 
up  to  the  time  of  the  accident  ?  No. 

2.  Was  the  plaintiff  immediately  before  and  up  to  the 
time  of  the  accident,  driving  with  proper  care  in  approach- 
ing the  crossing  ?  Yes. 

3.  Could  the  plaintiff  by  the  exercise  of  proper  care 
on  his  part  have  avoided  the  collision  ?  No." 

On  these  answers  being  returned,  the  learned  Judge  gave 
judgment  in  favor  of  the  plaintiff. 

In  Michaelmas  Sittings,  1889,  the  defendants  moved  for  a 
new  trial  or  for  judgment  in  their  favor,  on  the  ground  that 
the  verdict  was  contrary  to  law  and  evidence ;  and  that 
the  plaintiff  was  guilty  of  such  contributory  negligence  as 
disentitled  him  to  succeed. 

In  Hilary  Sittings,  1889,(t.  T.  Blackstock  supported  the 
motion.  Dr.  Snelling,  contra,  referred  to  Peart  v.  Grand 
Trunk  R  W.  Co.,  10  A.  K.  191;  Beckett  v.  Grand  Trunk  R. 
W.  Co.,  8  O.  R.  601, 13  A.  R.  174. 

March  8,  1889.    Galt,  C.  J.  :— 

The  answers  of  the  jury  are  contrary  to  the  evidence,  and 
if  it  was  necessary  there  should  be  a  new  trial ;  but  the 
undisputed  testimony  given  by  the  plaintiff  himself  and  a 
witness  named  O'Brien,  brings  the  case,  in  my  opinion, 
within  the  decision  of  the  Court  of  Appeal  in  Weir  v.  Can- 
adian Pacific  R.  W.  Co.,  10  A.  R.  100.  The  facts  are  very 
similar.    I  refer  to  the  following  extract : 
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"  Q.  When  you  left  Raglan  did  you  think  about  the  train  ?    Ai  No.  Judgment. 

Q.  Did  you  think  about  the  train  between  the  time  you  left  Raglan  and   

the  time  of  the  accident ?    A.  No.    Q.  You  were  not  looking  out  for    Galt,  C.J. 

bells  ?    A.  Well,  I  knew  I  was  going  near  a  train,    Q.  Could  you  see 

the  headlight  ?    A.  Couldn't  see  anything ;  it  was  a  beautiful  night. 

Q.  Moonlight  ?    A.  Yes.    Q.  Did  you  see  the  headlight,  the  glare  of  it 

shining  ?    A.  I  couldn't  say  ;  that's  not  what  startled  me.    Q.  Can  you 

say  whether  you  saw  that  or  not  ?    A.  No,  I  would  not  say  anything 

about  that ;  I  would  say  I  never  saw  it.    Q.  The  first  thing  you  knew 

was  a  crash  ?    A.  The  first  thing  I  knew  was  a  little  timidity,  and  I  said 

"whoa,"  and  I  thought  I  would  make  a  gallant  escape.    Q.  What  caused 

the  little  timidity  ?    A,  It  was  the  suddenness  of  the  approach,  and  I 

thought  I  would  cleat  myself,  if  possible,    Q.  And  you  iiistinetively 

yelled  *' whoa,"  and  pulled  the  horses  back  ?    A.  Yes^    Qv  Up  to  that 

time  you  did  not  turn  your  head  ?    A.  Oh,  yes  I  did  ;  what^s  the  use  of 

talking  that  way  ?  The  first  I  knew  the  horses  were  on  the  track  ;  I  looked 

around  and  saw  this  engine  right  upon  me.    Q.  Had  you  looked  before 

that  ?    A.  No,  I  hadn't ;  I  never  saw  it  before,  nor  never  had  any  cause 

to  look.    Q.  Were  you  singing  as  you  went  along,  whistling  ?    A.  I  was 

humming.    Q.  Humming  a  tune  to  yourself?    A.  Yes.    Q,,  Were  the 

horses  going  on  a  walk  or  a  trot  ?    A.  Walking  ;  they  were  right  on  the 

approach.    Q.  Was  the  waggon  on  the  track  at  all,  the  fore  wheel  of  the 

waggon,  did  it  go  as  far  as  the  iron  rail  ?    A.  I  don't  think  it  did  ;  nO. 

Q.  Do  you  think  either  of  the  horses  stepped  over  the  iron  rail  ?  A. 

They  were  both  on  the  track.    Q.  Does  that  mean  that  their  front  feet 

had  stepped  across  the  iron  rail  ?    A.  Yes,  but  that  was  as  far  as  they 

went." 

Upon  this  evidence  the  Court  of  Appeal  gave  judgment^ 
dismissing  the  plaintiff's  action,  on  the  ground  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 

The  evidence  of  the  plaintiff  in  present  case  bearing  on 
the  question  of  contributory  negligence  is  : 

"  Q.  Do  you  remember  the  24th  November  last  ?  A.  iTes.  Q;  Whkt 
were  you  doing  on  that  day  ?  A.  I  staffed  to  take  a  foad  of  brick  to 
Heintzman's  piano  factory.  Q.  At  what  hour  of  the  morning  \V'Ould  this 
be?  A.  Well,  it  would  be  between  8  and  9  o'clocfe  Q.  What  is  the 
distance  from  the  point  where  you  turned  out  on  Keele  street  to  the  first 
track  of  the  railway  ?  Ai  About  100  feet.  Q.  What  happened  when 
you  came  to  the  track  ?  A.  Well,  when  I  got  right  up  on  the  track  I  saw 
this  train  coming  on  me  ;  the  horses  were  on  about  it  ;  the  frdnt  wheel 
was  coming  up  on  to  to  the  first  track,  but  the  horses  were  over,"  (The 
collision  then  took  place*)  *'  Q;  Now,  where  were  your  horses  with  refer- 
ence to  the  tracks  when  yoU  Ibbked  up  and  saw  the  train  ?  A;  The  front 
wheel  was  coming  up  on  the  first  track  on  to  the  switch.  Q.  Then  your 
horses  were  on  the  track  ?    A.  The  horses  were  on  the  main  track.  Q. 
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Judgment.    Before  you  looked  ?    A.  Before  I  looked.    Q.  There  is  no  doubt  about 

Galt  C  J  *    ^'  ^'  • 

'  *  *  cause  I  was  driving  across  the  road  to  home,  and  minding  my  own  busi- 
ness. Q.  Was  there  any  reason,  had  you  any  motive  for  not  doing  so, 
was  it  carelessness,  or  what?  A.  No,  I  was  attending  to  my  work,  you 
know  ;  that  is  right,  ain't  it  ?  Q.  You  were  attending  to  your  own  busi- 
ness, and  did  not  think  of  the  train  ?  A.  I  did  not  see  it.  Q.  Did  not 
think  of  it?   A.  No." 

The  witness  O'Brien  stated  that  he  was  about  five  or 
six  feet  behind  the  plaintiff :  that  when  he  was  twenty- 
five  feet  back  from  the  switch,  he  saw  the  train  and 
stopped  his  horse  He  also  testifies  that  the  plaintiff  was 
looking  to  the  east,  and  as  he  was  coming  to  the  track  the 
train  came  from  the  west. 

Now,  if  the  witness  saw  the  train  as  he  approached  the 
crossing  in  rear  of  the  plaintiff,  it  is  manifest  that,  had  the 
plaintifi'  taken  the  slightest  precaution  this  accident  would 
not  have  happened. 

Upon  the  authority  of  Weir  v.  Canadian  Pacific  E.  W. 
Co ,  judgment  should  be  given  in  favor  of  the  defendants, 
dismissing  the  action. 

As  I  have  already  stated,  the  answe-rs  are  entirely  op- 
posed to  the  weight  of  evidence.  It  is  a  singular  thing 
that  in  cases  like  the  present,  a  jury  appears  to  sympathize 
with  the  plaintiff  without  bearing  in  mind  that  the  neg^li- 
gence  of  the  plaintiff  might  be  productive  of  most  lamen- 
table results,  as  in  the  case  now  under  consideration,  had 
the  engine  struck  the  horses  in  place  of  the  waggon,  the 
express  train  carrying  numerous  passengers,  might  have 
been  wi-ecked  and  many  lives  lost  through  his  culpable 
neglect. 

The  motion  will  be  absolute  to  enter  judgment  for  defen- 
dants, with  costs. 

EosE,  J. : — 

Unless  we  are  able  to  say  as  a  matter  of  law  that  because 
on  the  admitted  facts  of  this  case,  the  fact  of  the  plaintiff 
neglecting  to  look  westward  in  the  direction  of  the  coming 
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train,  disentitled  him  to  recover,  then  the  question  of  con-  Judgment, 
tributory  negligence  was  properly  left  to  the  jury.  Rose,  J. 

I  do  not  understand  that  Weir  v.  Canadian  Pacific  R. 
W.  Co.,  lays  down  as  law  that  if  the  bell  is  not  rung  nor 
the  whistle  sounded,  and  a  collision  happen,  the  company 
is  relieved  from  the  result  of  its  negligence,  merely  because 
the  plaintiff  did  not  look  before  attempting  to  cross.  If 
that  were  so,  it  would  be  in  conflict  with  the  doctrine  laid 
down  in  Peart  v.  Grand  Trunk  R  W.  Co.,  10  A.  R.,  191, 
as  1  understand  that  case. 

The  fact  that  the  plaintiff  did  not  look,  is  one  for  the 
Judge  or  jury,  and  may  in  view  of  surrounding  facts  be 
sufficiently  patent  to  found  upon  it  a  finding  of  contribu- 
tory negligence,  or  it  may  not. 

In  Weir  v.  Canadian  PacidcR.  W,  Co.,  16  A.  R.  100,  the 
Court  was  dealing  with  a  finding  of  fact  by  the  Judge  of  the 
first  instance  ;  and,  as  I  read  the  judgment,  it  is  that  the 
learned  Judge  upon  the  facts  should  have  found  contri- 
butory negligence. 

Here  the  plaintiff  said  that  having  heard  a  whistle,  he 
thought  it  came  from  the  round  house :  that  the  reason  he 
did  not  look  up  the  track  was,  that  he  was  looking  toward 
the  north  west  for  the  shunting  engines :  that  they  were 
going  backward  and  forward  all  the  time,  day  and  night 
and  that  he  was  looking  out  for  them. 

If  his  attention  was  attracted  by  such  engines,  and  thus 
for  the  moment  he  forgot  about  the  possibility  of  a  train 
coming  from  the  west,  and  if  the  sounding  of  the  bell  or 
whistle  would  have  awakened  him  to  his  peril,  can  it  be 
said  as  a  matter  of  law,  that  the  accident  did  not  result 
from  the  negligence,  or  that  the  plaintiff  was  guilty  of 
such  negligence  as  deprived  him  of  the  right  to  recover  ? 

In  my  opinion  the  Legislature  imposed  upon  the  rail- 
way companies  the  duty  of  warning  people  who  need 
warnings,  and  not  merely  the  duty  of  going  through  a 
form  not  needed  by  those  who  are  so  alert  as  to  take  care 
of  themselves. 

But  can  it  be  said  that  there  was  evidence  to  go  to  the 
jury  that  the  bell  did  not  ring  or  the  whistle  sound  ? 
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Judgment.       The  plaintiff  admitted  hearing  a  whistle,  which,  he  said^ 
j^osE,  J.     might  liave  been  of  the  approaching  train  ;  but  he  thought 
it  was  from  the  round-house  :  that  he  could  not  tell  if  the 
whistle  was  being  sounded  at  the  time  he  was  struck  : 
that  he  did  not  bear  a  bell. 

Thomas  Travis  was  digging  a  foundation  some  200 
yards  away,  and  did  not  hear  any  bell  ringing  before  he 
saw  the  train,  nor  did  he  hear  any  whistle  for  some  three 
or  four  minutes  previous  to  the  accident  he  could  not  say 
whether  a  bell  was  rung  or  whistle  sounded  after  the  acci- 
dent. 

On  cross-examination  he  said  he  did  not  hear  any  whis- 
tle that  moi  ning  before  or  after  the  accident ;  and  admitted^ 
what  is  patent,  that  his  hearing  depended  upon  his  listening, 

Cltarles  Doyle,  working  with  Travis^  did  not  hear  bell 
or  whistle. 

On  cross-examination  he  stated  :  "  1  cannot  swear  that  the 
whistle  did  not  blow.  Q.  And  if  you  missed  the  whistle 
you  might  have  missed  the  bell  ?    A.  I  might." 

To  Dr.  Snelling — "  Is  it  possible  that  a  bell  could  have 
rung  or  a  whistle  sounded  without  your  hearing  it  ?  A. 
It  might  have." 

Thomas  Crittenden,  said  he  did  not  hear  the  bell  ring  ^ 
it  might  have  rung,  but  the  whistle  blow  must  have 
drowned  the  bell  ringing ;  he  did  not  hear  it. 

"  Q.  Have  you  any  reason  to  think  it  did  ring  ?  A.  No 
I  did  not  hear  it;  I  heard  the  whistle  blow  ;  it  blew  at 
the  time  it  struck  him  and  after.  Q.  Loudly  ?  A.  Yes, 
pretty  loudly." 

On  cross-examination— Q.  Then  if  Blake,  Travis  and 
Doyle  ditl  nob  hear  the  whistle  blow  before  this  man  was 
struck  it  w^as  not  the  fault  of  the  whistle  ?  A.  If  they  did 
not  hear  the  whistle  first  before  the  engine  struck  him 
they  must  have  been  deaf.*' 

He  stated  that  his  mind  was  occupied  as  he  was  walk- 
inof  down  the  road,  watchinop  the  men  in  front  of  him. 

Dennis  O'Biien  did  not  hear  a  bell,  but  did  hear  a  whis- 
tle when  the  train  was  some  30  or  40  yards  from  Blake's 
waoforon  ;  he  did  not  hear  the  whistle  Blake  heard. 
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George  Halford,  laborer,  did  not  hear  the  bell,  but  did  Judgment, 
hear  the  whistle  just  before  the  engine  struck  Mr.  Blake.    Rose,  J. 

"  Q.  Now,  if  the  bell  had  rung  or  the  whistle  had  sounded 
some  distance  of  time  before  the  engine  struck  him,  do  you 
think  you  would  have  heard  it  ?  A.  I  can't  say  ;  that  is 
the  whistle  I  heard  I  speak  of  now." 

On  cross-examination — "  Did  not  hear  the  whistle  Blake 
heard.  Q.  You  did  not  hear  the  whistle  blow  after  the 
accident  ?  A.  I  did  not  stop.  Q.  You  were  right  there, 
you  know  ?    A.  Yes." 

This  evidence  amounts  to  this :  Blake,  the  plaintiff, 
heard  a  whistle  just  as  he  turned  out  of  the  yard  on  to 
Keele  street,  which  might  have  been  that  of  the  approach- 
ing train.  No  other  of  his  witnesses  heard  that  whistle. 
Travis  and  Doyle  did  not  hear  the  whistle  just  before  the 
accident,  and  the  other  witnesses  did. 

Travis  did  not  hear  any  whistle  at  all,  nor  did  Doyle 
who  was  working  with  him  ;  but  Doyle  said  both  bell  and 
whistle  might  have  sounded  and  he  not  hear  it. 

Crittenden's  mind  was  occupied ;  in  other  words  he  was 
not  paying  attention. 

In  face  of  the  positive  testimony  given  by  the  defence  a 
finding  of  fact  that  neither  bell  rang  or  whistle  sounded 
cannot  possibly  be  sustained. 

Nor,  in  my  opinion,  could  it  be  sustained  on  such  evi- 
dence if  repeated  on  a  new  trial ;  and  this,  therefore,  is  a 
ground  for  not  granting  a  new  trial ;  and  it  becomes  the 
duty  of  this  Court  to  interfere  and  enter  judgment  for  the 
defendant  company,  and  not  send  the  case  down  again  and 
again  until  a  jury  can  be  found  which  will  render  a  ver- 
dict according  to  the  evidence. 

On  the  argument  I  thought  the  fact  that  there  was  no 
direct  finding  that  the  injury  resulted  from  the  defendants' 
negligence  would  prevent  retention  of  the  judgment. 

Upon  further  consideration,  I  am  not  so  sure  that  the  find- 
ings may  not  cover  the  ground,  although  only  by  inference 
or  deduction  ;  but  in  my  judgment,  such  question  should 
be  put  specifically,  as  a  jury  might  have  difficulty  in  find- 
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Judgment-,  ing  that  the  plaintiff  was  guilty  of  contributory  negligence, 
Rose,  J.     and  yet  quite  unable  to  find  that  if  the  statutory  precau- 
tions had  been  observed,  they  would  have  prevented  the 
accident. 

In  some  cases  the  result  is  inevitable  accident.  In  such 
a  case  there  may  be  both  negligence  and  want  of  contri- 
butory negligence,  and  yet  the  plaintiff  not  be  entitled  to  ,j 
recover.  In  other  words  the  accident  would  have  occurred 
even  if  there  had  been  no  negligence,  and  therefore  the 
negligence  was  not  the  cause  of  the  accident.  Other  cases 
might  be  instanced. 

For  these  reasons  I  agree  that  the  motion  must  be  made 
absolute  to  enter  judgment  for  the  defendant  company, 
dismissing  the  plain  tifi"s  action  with  costs. 

MacMahon,  J. : — 

There  was  no  sufiicient  evidence  submitted  to  the  jury 
upon  which  the  finding  of  negligence  against  the  defen- 
dants of  not  ringing  the  bell  or  blowing  the  whistle  should 
be  allowed  to  stand.  In  fact  the  evidence  that  the  defen- 
dant's had  complied  with  the  statutory  requirements  in 
that  recjard  was  of  the  clearest  character. 

Without  expressing  any  opinion  on  the  other  questions 
discussed  by  His  Lordship  the  Chief  Justice  and  my  bro- 
ther Rose,  I  think  the  order  must  be  made  absolute  in  the 
terms  stated  by  the  other  members  of  the  Court. 


Order  absolute. 
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Eegina  V.  Read. 

General  Sessions — Appeal  to  against  conviction — Adjournment  to  following 
sessions — indorsement  on  conviction — Necessity  for. 

An  appeal  from  a  couviction  for  malicious  injury  to  property  came  on  for 
hearing  at  the  General  Sessions.  No  order  of  adjournment  was  endorsed 
on  the  conviction  the  clerk  merely  entering  a  minute  of  the  order  in 
his  book.  At  the  following  sessions  the  appeal  was  heard  and  the  con- 
viction quashed. 

Held,  that  the  provision  in  sec.  77  of  R.  S.  C.  ch.  178,  as  to  endorsing  the 
the  order  of  adjournment  on  the  conviction  was  not  imperative,  but 
directory  merely,  and  therefore  the  omission  to  make  the  endorsement 
did  not  affect  the  validity  of  the  order  to  quash. 

In  Hilary  Sittings  McKenzie,  Q.C.,  obtained  an  order  Statement. 
nisi  to  quash  an  order  made  at  the  General  Sessions  of  the 
Peace  in  and  for  the  county  of  Brant,  to  quash  a  conviction 
of  the  above  defendant  for  malicious  injury  to  property. 

The  ground  was  that  there  was  no  order  endorsed  on  the 
conviction  or  order,  as  required  by  sec.  77  sub-sec.  (e)  of  R. 
S.  C.  ch.  178,  w^hich  provides  that  "  This  Court  shall  have 
power,  if  necessary,  from  time  to  time,  by  order  endorsed 
on  the  conviction  or  order,  to  adjourn  the  hearing  of  the 
appeal  from  one  sittings  to  another  or  others,  of  the  same 
Court." 

The  matter  came  on  for  hearing  at  the  December  Ses- 
sions, 1887,  but  as  the  jury  had  been  discharged,  and  the 
respondent  objecting  to  the  appeal  being  proceeded  with 
without  a  jury,  it  was  adjourned  until  the  June  Sessions, 
the  clerk  entering  a  minute  of  the  order  in  his  book. 

On  the  13th  of  June  following  the  appeal  was  again 
brought  on,  counsel  for  both  parties  being  present.  A  jury 
was  empannelled,  witnesses  sworn  and  examined,  when 
the  jury  was  discharged  by  the  learned  Judge;  and  the 
conviction  quashed  without  costs  by  order  of  the  Judge. 

No  order  of  adjournment  was  endorsed  on  the  conviction 

In  Hilary  Sittings,  February  6, 1889,  V.  McKenzie,  Q.C. 
supported  the  motion,  and  referred  to  Re  McGumher  and 
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Argument.     Doyle,  26  U.  0.  R.  516  ;  R.  S.  C.  ch.  178,  sec.  77,  sub-sec.  (e) ; 

Addison  on  Torts,  Am.  ed.,  (1876),  vol.  ii.  sec.  960,  p.  172 ; 
Rex  V.  West  Torrington,  Burr.  S.  C.  293 ;  Morgan  v. 
Edwards,  29  L.  J.  N.  S.  M.  C.  108  ;  Regina  v.  French,  13 
O.  R.  80;  Regina  v.  Belton,  11  Q.  B.  379;  Maxwell  on 
Statutes,  2nd  ed.,  450  et  seq. 
No  one  appeared  to  shew  cause. 

March  8,  1889.    Rose,  J.:— 

In  McCumher  and  Doyle,  26  U.  C.  R.  516,  it  was  decided 
that  there  was  no  power  to  adjourn  the  hearing  of  such  an 
appeal.  The  statute  was  amended  by  33  Vic.  ch.  27,  sec.  1^ 
(D)  giving  such  power  in  the  language  above  quoted. 

It  is  clear  that  the  object  of  the  Legislature  was  to  give 
the  power  to  adjourn.  The  entry  of  the  order  was  a  mat- 
ter of  procedure  merely.  The  conviction  or  order  being 
the  record,  it  was  convenient  that  on  it  should  be  endorsed 
the  evidence  of  the  order  to  adjourn.  The  object  of  the 
Legislature  certainly  would  not  be  defeated  by  the  omis- 
sion of  the  endorsement.  It  seems  to  me  it  would  be  de- 
feated if  we  held  that  such  omission  rendered  the  order 
void. 

The  cases  and  rules  as  to  when  directions  in  a  statute 
are  directory  or  imperative  are  collected  in  Maxwell  on 
Statutes,  2nd  ed.,  commencing  at  p.  450.  At  p.  452  he 
says:  "But  when  a  public  duty  is  imposed,  and  the 
statute  requires  that  it  shall  be  performed  in  a  certain 
manner,  or  within  a  certain  time,  or  under  specified  con- 
ditions, such  prescriptions  may  well  be  regarded  as  inten- 
ded to  be  directory  only,  when  injustice  or  inconvenience 
to  others  who  have  no  control  over  those  exercising  the 
duty,  would  result,  if  such  requirements  were  essential  and 
imperative." 

See  also  p.  460,  where  it  is  noted  that  "  the  13  Hen.  IV. 
ch,  7,  which  required  justices  to  try  rioters  'within  a  month' 
after  the  riot,  was  held  not  to  limit  the  authority  of  the 
justices  to  that  space  of  time,  but  only  to  render  them 
liable  to  a  penalty  for  neglect." 
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At  p.  462:  "  It  is  no  impediment  to  this  construction,  Judgment, 
that  there  is  no  remedy  for  non-compliance  with  the  rose,  J. 
direction.  The  Act  of  2  Hen.  V.,  which  requires  justices 
to  hold  their  sessions  in  the  first  week  after  Michaelmas, 
Epiphany,  Easter,  and  the  translation  of  St.  Thomas  the 
Martyr,  has  always  been  held  to  be  merely  directory. 
So,  the  6  Rich.  II.  ch.  5,  which  requires  the  justices  to 
hold  their  sessions  in  the  principal  towns  of  their  county » 
was  held  to  be  directory,  not  coercive.  And  yet  it  would 
be  difficult  to  say  that  there  would  be  any  remedy  against 
justices  for  appointing  their  sessions  on  other  days  or 
places  than  those  prescribed  by  the  statute." 

The  learned  author  refers  to  the  decisions  supporting 
his  text. 

Here  there  was  an  order  to  adjourn  spoken,  entered  in 
the  clerk's  book,  acted  upon,  and  at  the  adjourned  hearing 
the  defendant  was  relieved  from  the  convicting  order.  It 
is  needless  to  stay  to  point  out  the  great  hardship  and 
inconvenience,  if  we  should  hold  that  there  had  in  law 
been  no  adjournment,  and  that  the  order  was  invalid. 

The  result  would  have  been  the  same  had  the  facts  been 
submitted  to  the  jury,  and  had  there  been  a  finding  by  the 
jury  on  the  merits. 

I  am  not  in  doubt  in  expressing  an  opinion  that  the 
direction  to  have  the  order  of  adjournment  endorsed  on 
the  conviction  is  not  imperative,  but  merely  directory,  and 
that  the  omission  to  endorse  it  does  not  affect  the  validity 
of  the  order. 

rhe  order  nisi  will  be  discharged,  but  without  costs,  as 
no  cause  was  shewn. 

Galt,  C.J.,  and  MacMahon,  J.,  concurred. 


Order  nisi  discharged. 
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Begin  A  v.  Edgar. 


Canada  Temperance  Act — Conviction  without  trial  and  in  defendant's 

absence. 

The  defendant,  who  was  summoned  to  appear  before  the  police  magistrate 
on  April  14th  at  F,  for  unlawfully  selling  liquor  contrary  to  the  Canada 
Temperance  Act,  instructed  C.  to  go  to  W.,  where  the  police  magistrate 
resided,  to  try  and  arrange  the  matter  by  paying  such  sums  as  should 
be  demanded  by  the  magistrate.  On  April  13th  C.  went  to  W.  and 
settled  the  case  by  paying  $50,  and  at  the  same  time  C,  without 
authority  and  without  the  paper  having  been  read  to  him,  signed  in 
defendant's  name,  as  his  agent,  an  endorsement  on  the  information, 
which  stated  that  the  information  had  been  read  over  to  the  defendant 
who  pleaded  guilty  to  the  same.  On  April  14th  the  police  magistrate 
at  W, ,  without  holding  any  court  or  calling  any  witnesses  in  support 
of  the  charge,  and  without  defendant  being  present,  convicted  him  of  the 
offence  charged,  and  fined  him  $50  and  costs,  drawing  up  a  formal  con- 
viction, which  was  returned.  Subsequently  he  returned  another  con- 
viction for  the  same  offence,  reciting  that  the  conviction  was  made  on 
April  14th  at  F.  by  defendant  admitting  the  charge. 

Held,  that  under  the  circumstances  the  conviction  could  not  be  sup- 
ported, aad  must  be  quashed. 

Statement.  This  was  a  motion  to  make  absolute  an  order  nisi  to 
quash  two  convictions  made  against  the  defendant  for  the 
same  offence — namely,  a  violation  of  the  second  part  of  the 
Canada  Temperance  Act,  by  Mr.  S.  Campbell,  police  magis- 
trate for  the  county  of  Lambton. 

In  Hilary  Sittings,  1889,  Aylesworth,  supported  the  order 
Lelamere,  contra. 


March  8th,  1889.    MacMahon,  J.  :— 

The  summons  served  upon  the  defendant  charged  him 
with  having  between  the  8th  of  March  and  the  8th  of  April, 
1887,  at  Forest,  in  the  county  of  Lambton,  unlawfully  sold 
intoxicating  liquor,  contrary  to  the  said  Act ;  and  required 
him  to  appear  on  the  14th  of  April  at  10.30  at  the  council 
chamber  in  the  village  of  Forest,  to  answer  to  the  said 
charge. 
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The  defendant  in  his  affidavit  filed  upon  obtaining  the  Judgment. 
certiorari,  states  that  he  is  proprietor  of  the  principal  MacMahon, 
commercial  hotel  in  Forest,  and  being  anxious  to  prevent 
several  witnesses  subpoenaed  in  the  case  being  compelled 
to  attend  the  magistrate's  court,  he,  on  the  13th  of  April, 
instructed  Robert  Craig,  who  was  then  in  his  employ,  and 
was  one  of  the  parties  summoned  as  a  witness,  to  go  to 
Watford,  where  the  police  magistrate  resides,  and  try  to 
arrange  the  matter  with  him  so  as  to  avoid  a  trial  or  the 
recording  of  a  conviction  by  paying  to  such  police  magis- 
trate such  sum  as  he  should  demand.  And  that  he  gave 
no  authority  to  Craig,  either  written  or  verbal,  to  sign  any- 
thing on  his  behalf  in  connection  with  the  case. 

The  defendant's  affidavit  also  states  that  on  the  14th  of 
April  the  police  magistrate  was  not  in  the  village  of  For- 
rest, nor  did  he  open  or  hold  any  court  on  that  or  any 
other  day  for  the  trial  of  the  said  alleged  offence. 

The  affidavit  of  the  said  Robert  Craig  states  that  in 
accordance  with  instructions  received  from  the  defendant 
he  went  to  Watford  on  the  13th  of  April  and  saw  the 
police  magistrate,  and  asked  him  how  much  it  would  take 
to  sett.e  Edgar's  case ;  and  he  replied  $55,  which  he  paid, 
and  the  magistrate  gave  him  a  receipt  therefor,  which  is 
annexed  to  the  affidavit.  He  states  the  magistrate  asked 
him  to  sign  a  paper,  which  he  did,  but  without  reading  the 
paper  to  him,  nor  did  he  (Craig)  read  the  paper  himself,' 
nor  had  he  any  knowledge  of  its  contents.  He  also  states 
that  the  defendant  gave  him  no  authority  to  sign  any 
papers  on  his  behalf. 

What  Craig  signed  is  indorsed  on  the  information ;  and 
is  as  follows  : 

**  The  within  information  and  complaint  having  been  read  to  me  by- 
Mr.  S.  Campbell,  Police  Magistrate  for  the  county  of  Lambton,  I  there- 
fore plead  guilty  to  the  same  and  any  further  proceedings  that  I  may 
have  in  respect  of  said  ofience. 

*'  J.  E.  Edgar, 

"  Ptr  Robert  Ckaio. 

"  Witnesi^,  H.  J.  Burn  ay. 
Watford,  April  13.  1887." 
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Judgment.  ^j^^  police  Magistrate,  on  the  14th  of  April,  at  Watford, 
MacMahon,  without  holding  any  Court,  without  any  witnesses  being 
called  in  support  of  the  charge,  and  without  the  defendant 
being  present,  proceeded  to  convict  the  defendant  of  the 
offence  charged,  and  fined  him  $50  and  $5  costs,  drawing 
up  a  formal  conviction,  which  was  returned  to  and  filed  in 
the  office  of  the  clerk  of  the  peace  on  the  same  day. 

The  Police  Magistrate  afterwards  returned  another  con- 
viction for  the  same  offence,  which  was  fyled  with  the 
clerk  of  the  peace  on  the  5th  of  October,  in  which  it  is 
recited  that  the  conviction  was  made  on  the  14th  of  April 
at  the  village  of  Forest  by  the  defendant's  "  admitting  the 
charge  and  voluntary  act  he  is  convicted." 

As  already  stated  there  was  no  court  held  for  the  trial 
of  the  cause,  and  the  defendant  was  not  present  at  the 
hearing  of  any  cause  in  person  or  by  attorney  so  as  to 
make  any  admission  of  guilt ;  and,  under  the  circumstances, 
there  could  be  no  conviction  for  the  offence  charged. 

The  order  nisi  must  be  absolute  to  quash  the  convictions, 
but  without  costs.  There  will  be  the  usual  order  for  pro- 
tection to  the  magistrate. 

Galt,  C.J.,  concurred. 


Rose,  J.  was  not  present  at  the  argument,  and  took  no 
part  in  the  judgment.  • 


XVII.]       LAMPMAN  V.  CORPORATION  OF  GAINSBOROUGH. 
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Lampman  V.  The  Corporation  of  the  Township  of 
Gainsborough. 

Negligence — Action  under  Hi  S.  0.  ch.  135 — Action  within  six  months  by 
person  beneficially  entitled  through  death  of  intestate. 

An  action  for  damages,  by  reason  of  the  death  of  a  person,  can  be  main- 
tained under  R.  S.  O.  cb.  135,  sec.  7,  by  the  person  beneficially  entitled, 
though  brought  within  six  calendar  months  from  the  death,  unless  there 
be  at  the  time  an  executor  or  administrator  of  the  deceased. 

This  action  as  originally  instituted,  was  by   ^i^os  statement, 
Jesse  Lampman,  suing  on  behalf  of  himselt'  and  all  heirs 
of  the  late  Robert  Lampman,  deceased. 

The  claim  was,  that  on  the  10th  February,  1887,  and  pre- 
vious thereto,  the  defendants  negligentl}^  allowed  a  certain 
highway  passing  through  the  said  township,  to  become 
and  remain  out  of  repair,  and  dangerous  for  travel  ;  and 
that  the  plaintifF^s  father,  on  said  10th  February,  while 
driving  on  said  highway,  was,  by  reason  of  such  want  of 
repair  and  negligence  of  the  defendants,  thrown  from  his 
waggon  and  killed  ;  by  reason  of  which  the  plaintiff  sus- 
tained damage  ;  and  he  claimed  $5,000. 

It  appeared  that  no  administration  had  been  taken  out 
to  the  estate  of  the  deceased. 
The  defences  were : 

1.  Not  guilty. 

2.  Contributory  negligence  on  the  part  of  Robert  Lamp* 
man;  and 

3.  That  Robert  Lampman  was  not  killed  in  conse- 
quence of  the  alleged  accident,  but  died  a  natural  death, 
and  the  defendants  in  no  way  contributed  to  it. 

After  issue  was  joined,  on  an  application  made  by 
Samuel  Lampman,  Abraham  Lampman,  and  Mary  Carrie, 
three  of  the  heirs  of  Robert  Lampman  refusing  to  become 
co-plaintiffs,  were  barred  from  all  interest  in  the  action  ; 
and  Magdalena  Lampman,  widow  of  the  said  Robert 
Lampman,  and  Michael  Lampman,  Robert  Lampman,  the 
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Statement,  younger,  and  Joseph  Wellington  Lampman,  three  of  the 
children  of  the  said  Robert  Lampman,  were  added  co- 
plaintiffs  with  the  said  Amos  Jesse  Lampman. 

The  cause  was  tried  before  Rose,  J.  and  a  jury  at  Wel- 
land,  at  the  Spring  Assizes  of  1888. 

It  was  objected  that  the  plaintiffs  were  not  entitled  to 
maintain  the  action,  on  the  grounds  stated  in  the  judgment, 
which  were  overruled. 

In  answer  to  questions  put  to  them  the  jury  found  all  the  issues  in  favor 
of  the  plaintiff ;  and  as  to  what  pecuniary  loss  or  damage  has  been  sustained 
by:  (1.)  Amos  Jesse  Lampman,  son  of  the  deceased.  (2.)  Magdalene 
Lampman  the  widow.  (3. )  Robert  Lampman,  son  of  the  deceased.  (4. 
Joseph  Wellington  Lampman,  son  of  the  deceased  ?  The  jury  foundthat) 
"  The  pecuniary  loss  or  damage  that  has  been  sustained  by  Amos  Jesse 
Lampman,  0.  Magdalene  Lampman,  $300.  Robert  Lampman,  0. 
Joseph  Wellington  Lampman,  0. 

Judgment  was  directed  to  be  entered  by  the  learned 
Judge  for  the  plaintiff  Magdalene  Lampman  for  $300,  with 
costs,  and  for  the  defendant  corporation  dismissing  the 
action  as  against  the  remaining  plaintiffs  without  costs. 

In  Michaelmas  Sittings,  1888, a  motion  was  made  on  behalf 
of  the  defendants  to  set  aside  the  judgment  for  the  plaintiff, 
and  to  enter  judgment  for  the  defendants,  on  the  ground 
among  others  mentioned  in  the  judgment. 

During  the  same  Sittings,  November  27, 1888,  /.  K.  Kerr^ 
Q.  C.  and  Aylesworth  supported  the  motion. 

German,  contra,  referred  to  Holler  an  v.  Bagnell,  4  L. 
R.  Ir.  (1S79)  740. 

December  23rd,  1888.    MacMahon  J.  :— 

The  first  ground  of  the  defendants'  motion  is,  that  the 
cause  of  action  if  any,  was  in  the  executor  or  administrator 
of  Robert  Lampman,  and  that  the  plaintiffs  are  not  entitled 
to  maintain  the  action  until  after  the  expiration  of  six 
months,  within  which  the  said  executor  or  adminis- 
trator might  bring  such  action  ;  and  that  Lampman  having 
died  on  the  9th  of  February,  and  the  action  commenced  on 
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the  10th  of  May,  was,  as  far  as  these  plaintiffs  are  con-  Jodgment. 
cerned,  commenced  too  soon.  MacMahon, 

The  7th  sec.  of  the  R.  S.  O.  ch.  135  follows  the  Tmpe- 
rial  Act  27  &  28  Vic.  ch.  95,  sec.  1,  which  forms  an  amend- 
ment to  Lord  Campbell's  Act ;  and  the  effect  of  the 
amendment  was  judicially  considered  in  Ireland  in  the 
case  of  Holleran  v.  Bagnell,  4  L.  R.  Ir.  740,  (1879)  the  head 
note  to  which  is :  "  An  action  under  the  27  &  28  Vic.  ch. 
95,  (the  Act  amending  Lord  Campbell's  Act),  can  be 
sustained  by  a  relative  of  the  deceased  though  brought 
within  six  calendar  months  from  the  death,  unless  there 
be  at  the  time  an  executor  or  administrator  of  the 
deceased." 

As  tersely  pointed  out  by  Morris,  C.  J.,  in  giving  judg- 
ment at  p.  741,  the  first  section  of  the  Act  presents  two 
alternatives  :  "  (1)  In  case  'there  shall  be  no  executor  or  ad- 
ministrator of  the  person  deceased,'  or  (2)  '  that  there  being 
such  executor  or  administrator,  no  such  action  as  in  the 
said  Act  mentioned  shall,  within  six  calendar  months  after 
the  death  of  such  deceased  person  as  therein  mentioned, 
have  been  brought  by  and  for  in  the  name  of  his  or  her 
executor  or  administrator,  then  and  in  every  such  case  such 
action  may  be  brought  by  and  in  the  name  of  the  person 
therein  mentioned." 

The  motion  must  be  dismissed  with  costs. 

[The  other  grounds  taken  were  on  the  evidence,  and  are 
not  reported.] 

Galt,  C.  J.,  concurred. 

Rose,  J.  was  not  present  at  the  argument,  and  took  no 
part  in  the  judgment. 
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[COMMON  PLEAS  DIVISION.] 

Regina  V.  Mabee. 

Canada  Tem'perance  Act — Absence  of  defendant— Service  on  wife — Evidence 
of  lapse  of  reasonable  time  between  service  and  hearing. 

A  summons  was  issued  for  selling  liquor  contrary  to  the  Canada  Temper- 
ance Act,  which  was  served  by  leaving  it  with  defendant's  wife  at  his 
hotel.  The  defendant  not  appearing  at  the  time  and  place  mentioned 
in  the  summons  for  the  hearing,  and  on  the  constable  proving  on  oath 
the  manner  in  which  the  summons  had  been  served,  the  Police  Magis- 
trate proceeded  ex  parte  to  hear  and  determine  the  case  and  con- 
victed defendant  of  the  offence  charged,  and  imposed  a  fine.  At  the 
time  of  the  service  of  the  summons  the  defendant  was  absent  in  the 
States  as  a  witness  at  a  trial  there,  and  there  was  no  evidence  that  hia 
wife  was  informed  by  the  constable  of  the  purport  of  the  summons,  while 
defendant  stated  thab  he  knew  nothing  of  the  matter  until  four  or  five 
days  after  the  conviction  had  been  made,  when  he  received  a  letter  from 
his  wife  stating  that  some  magistrate's  papers  had  been  left  for  him  at 
the  hotel. 

Held,  that  under  sec.  39  of  R.  S.  C.  ch.  178,  there  must  in  such  cases  be 
evidence  before  the  magistrate  that  a  reasonable  time  has  elapsed 
between  the  service  of  the  summons  and  the  day  appointed  for  the 
hearing,  and  there  being  no  such  evidence  here,  the  magistrate  acted 
without  jurisdiction  and  the  conviction  must  be  quashed. 

Regina  v.  Ryan,  10  0.  R.  254,  overruled. 

Statement.  The  defendant  Pelham  Mabee  was  convicted  by  Matthew 
0.  Brown,  Police  Magistrate  for  the  county  of  Norfolk,  for 
that  he  did  on  the  16th  day  of  March,  1888,  sell  intoxica- 
ting liquors  in  violation  of  the  second  part  of  the  Canada 
Temperance  Act;  and  this  being  his  second  offence  against 
that  Act,  Mabee  was  fined  $100  and  costs. 

In  Easter  Sittings,  1888,  Barber,  for  the  defendant, 
obtained  a  writ  of  certiorari  to  bring  up  the  conviction  and 
other  proceedings ;  and  upon  the  return  thereof  obtained  an 
order  msi  calling  upon  the  magistrate  and  complainant  ta' 
shew  cause  why  the  said  conviction  should  not  be  quashed 
with  costs,  on  the  ground  :  That  said  Mabee  was  not  served 
with  summons  or  information,  and  was  not  present  at  the 
hearing  of  the  complaint ;  and  that  the  magistrate  had  no 
jurisdiction  to  make  the  said  conviction  ;  and  that  the  same 
was  bad  in  law.  , 


Hegina  v.  MabEE.  1'95 

In  Michaelmas  Sittings,  November  20,  1888,  Barber  ^rgnment. 
supported  the  order  nisi. 
Langton,  contra. 

The  following  cases  were  referred  to^  Regina  v.  Ryan 
10  0.  K  254 ;  Eegina  v.  McAulay,  14  0.  R.  643  ;  Watt  v[ 
Barnett,  8  Q.  B.  D.  183,  363  ;  Re  Williams,  21  L.  J.  N.  S. 
M.  C.  46. 

March  8,  1889.    MacMaho^^^  J. 

The  summons  was  issued  on  the  17th  of  March,  1888, 
calling  upon  the  defen  dant  to  appear  on  the  22nd  of  that 
month  ;  and  the  evidence  of  the  constable  who  had  the  sum- 
mons for  service  shews  that  he  left  a  copy  thereof  with  the 
defendant's  wife  at  the  hotel  owned  by  the  defendant  on 
the  morning  of  the  20th  of  March. 

As  the  defendant  did  not  appear  in  obedience  to  the 
summons  at  the  time  and  place  appointed  for  hearing  the 
complaint  against  him,  the  magistrate,  on  the  constable 
declaring  upon  oath  the  manner  in  which  the  summons 
had  been  served,  proceeded  ex  parte  to  hear  and  determine 
the  case,  and  convicted  him  of  the  offence  charged,  impos- 
ing the  fine  already  stated. 

B.  Clarke  gave  the  following  evidence  in  regard  to  the 
service  of  the  summons  :  "  I  am  a  constable  of  this  county. 
I  had  a  summons  to  Pelham  Mabee,  the  defendant  in  this 
case.  *  *  I  left  it  with  his  wife  at  his  hotel  in  Char- 
lotteville  Centre,  in  this  county,  on  Tuesda}^  the  20th  day 
of  March,  1888,  at  about  8.15  forenoon.  It  was  a  true 
copy  of  the  summons  shewn  to  me  marked  '  A.' " 

The  affidavit  of  the  defendant,  filed  on  the  motion  for 
the  order  nisi,  states  that  he  left  home  on  the  19th  of 
March  for  Detroit,  in  the  State  of  Michigan,  to  give  evi- 
dence as  a  witness  on  the  trial  of  an  action  to  take  place 
in  that  city,  in  wluch  action  his  daughter  was  piaintifi*: 
that  he  reached  Detroit  on  the  20th  of  March,  and,  after 
being  there  a  week,  he  received  a  letter  from  liis  wife 
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Jmlgment.  stating  that  some  magistrate's  papers  had  been  left  for  him 
MacMahon,  at  his  hotel,  which,  he  says,  is  the  first  intimation  he  had 
of  any  charge  having  been  brought  against  him. 

By  R.  S.  C.  eh.  178,  sec.  14 :  "  Every  such  summons- 
shall  be  served  by  a  constable  or  other  peace  officer,  or 
other  person  to  whom  the  same  is  delivered,  upon  the 
person  to  whom  it  is  directed,  by  delivering  the  same  to  such 
person  personally,  or  by  leaving  it  with  some  person  for  him 
at  his  last  or  most  usual  place  of  abode." 

Under  the  17th  section  of  that  Act:  "  If  the  person  served 
with  a  summons  does  not  appear  before  the  justice  at  the 
time  and  place  mentioned  in  the  summons,  and  it  is  made 
to  appear  to  the  justice,  by  oath  *  *  that  the  sum- 
mons was  duly  served  a  reasonable  time  in  the  opinion  of 
the  justice  before  the  time  therein  appointed  for  appearing 
to  the  same,  the  justice  *  *  niay,  if  he  thinks  fit,  issue 
his  warrant  (C)  to  apprehend  the  person  so  summoned,  and 
to  bring  him  before  such  justice,  or  some  other  justice^ 
*    *    to  answer  to  the  said  information  or  complaint." 

Under  sec.  18,  the  justice  may  issue  his  warrant  in 
the  first  instance  for  the  apprehension  of  the  person  against 
whom  the  information  has  been  laid. 

i3y  sec  39  :  "If  on  the  day  and  at  the  place  appointed 
by  the  summons  for  hearing  and  determining  the  com- 
plaint or  information,  the  defendant  against  whom  the 
same  has  been  made  or  laid  does  not  appear  when  called  ^ 
tbe  constable,  or  other  person  who  served  the  defendant 
with  the  summons  shall  declare  upon  oath  in  what  man- 
ner he  served  the  summons  ;  and  if  it  appears  to  the 
satisfaction  of  the  justice  that  such  constable  or  other 
person  duly  served  the  summons  a  reasonable  time  before 
the 'time  appointed  for  appearance,  such  justice  may  pro- 
ceed ex  parte  to  hear  and  determine  the  case  in  the  ab- 
sence of  the  defendant,  as  fully,  effectually,  to  all  intents 
and  purposes  as  if  the  defendant  had  personally  appeared 
in  obedience  to  such  summons  ;  or  the  justice,  upon  the 
non-appearance  of  the  defendant,  may,  if  he  thinks  fit, 
issue  his  warrant  in   the  manner  herein  directed,  and 
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adjourn  the  hearing  of  the  complaint  or  information  until  Judgment, 
the  defendant  is  apprehended,"  MacMahon, 

The  above  sec.  39  is  a  consolidation  of  sections  7  and 
32  of  32  &  33  Vic,  ch.  31  (D).  And  upon  a  comparison  of 
the  original  sections  with  the  section  as  consolidated,  it 
will  be  seen  that  the  consolidation  puts  an  end  to  the 
anomaly  existing  between  these  sections  7  and  32,  during 
the  time  the  original  Act  was  in  force. 

The  exclusive  use  of  the  word  "  party"  in  sec,  7  in  con- 
nection with  the  service  and  non-appearance,  would  seem 
to  indicate  that  personal  service  was  contemplated  by  that 
section;  and  yet  before  the  justice  could  proceed  ex  "parte 
to  the  hearing  of  the  complaint,  it  must  have  been  proved 
by  oath,  "that  a  summons  was  duly  served  upon  the  party 
a  reasonable  time  before  the  time  appointed  for  his  appear- 
ance." While  under  sec.  32,  if  the  defendant  did  not 
appear  when  called,  the  constable  who  served  him  with 
the  summons,  should  declare  upon  oath  in  what  manner 
he  served  the  summons,  (that  is,  personally  or  by  leaving 
it  with  some  person  at  his  last  or  usual  place  of  abode) 
then  if  the  justice  was  satisfied  the  summons  was  duly 
served,  he  may  proceed  to  hear  and  determine  the  case  in 
the  absence  of  the  defendant.  So  that  if  there  was  a 
personal  service  of  the  summons  effected  on  the  "  party," 
under  sec.  7,  the  justice  before  proceeding  ex  parte 
to  hear  and  determine  the  complaint  must  be  satisfied 
"  that  a  summons  was  duly  served  upon  the  party  a 
reasonable  time  before  the  time  appointed  for  his  ap- 
pearance." But  under  sec.  32,  where  the  service  may 
not  have  been  a  personal  one,  the  justice  might  pro- 
ceed and  determine  the  case  in  the  absence  of  the  defend- 
ant without  his  having  been  satisfied  as  to  the  service 
being  effected  a  reasonable  time  before  the  time  appointed 
for  the  defendant's  appearance. 

Under  sec.  39  of  R.  S:  C.  ch.  178,  where  the  defendant  does 
not  appear  at  the  time  and  place  appointed  by  the  sum- 
mons, the  justice  must  satisfy  himself  by  the  oath  of  the 
constable  that  the  summons  was  duly  served  on  the  defen- 
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Judgment,  dant  a  reasonable  time  before  the  time  appointed  for  ap- 
MacMahon,  pearance  before  proceeding  ex  parte  to  hear  and  determine 
J-        the  case. 

The  provision  as  to  the  mode  of  service  of  the  summons, 
in  R.  S.  C.  ch.  178,  sec.  14,  is  the  same  in  substance  as  in 
the  Imperial  Act,  11  &  12  Vic.  ch.  43,  sec.  1 ;  and  sec.  S9 
of  our  own  Act  contains  almost  the  identical  provision  to 
be  found  in  sec.  2  of  the  Imperial  Act  as  to  what  is  requi- 
site to  be  proved  to  the  justice,  where  the  service  of  the 
summons  has  not  been  a  personal  service,  before  the  jus- 
tice can  proceed  ex  parte  to  hear  and  determine  the  case 
in  the  absence  of  the  defendant. 

In  Regina  v.  Smith,  L.  R.  10  Q.  B.  604,  sees.  1  and  2  of 
the  Imperial  Act,  11  &  12  Vic.  ch.  43,  were  fully  consid- 
ered. The  headnote  to  that  ease  states  :  "  The  defendant 
was  a  fisherman,  and  went  to  sea  in  pursuit  of  his  calling 
on  the  9th  of  March.  On  the  same  day  a  summons  for  an 
assault  was  taken  out  against  him,  requiring  him  to  ap- 
pear and  answer  the  charge  upon  the  12th.  On  that  day, 
it  having  been  proved  that  a  summons  was  served  on  the 
defendant  on  the  10th  by  leaving  it  with  his  mother  at  his 
usual  place  of  abode,  the  justices  convicted  him  in  his 
absence.  Upon  the  9th  of  April  he  returned  from  sea,  and 
was  arrested  under  the  conviction  : — 

Held,  that  there  was  no  evidence  before  the  justices 
that  a  reasonable  time  had  elapsed  between  the  time  of 
the  service  of  the  summons  and  the  day  for  hearing  the 
summons  and  the  justices  had  therefore  no  jurisdiction  to 
convict." 

Cockburn,  C.  J.,  in  giving  judgment  said,  at  p.  607  :  "  To 
convict  an  accused  person  unheard  is  a  dangerous  exercise  of 
power,  there  being  an  alternativ^e  mode  of  procedure  by 
issuing  a  vt^arrant  to  apprehend  him.  Justices  ought  to  be 
very  cautious  how  they  proceed  in  the  absence  of  a  defen- 
dant, unless  they  have  strong  ground  for  believing  that  the 
summons  has  reached  him,  and  that  he  is  wilfully  disobey- 
ing it.  *  *  It  does  not  appear  that  she  "  (the  defend- 
ant's mother)  "  was  informed  what  her  son  was  thereby"  (by 
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the  summons)  "  required  to  do  ;  if  she  had  been  informed  Judgment, 
of  its  purport  she  probable  would  have  stated  that  her  son  MacMahon, 
was  at  sea."  ^' 

Quain,  J.,  said  ,  "  There  are  two  modes  of  service  point- 
ed out  by  sec.  1,  and  if  the  service  be  otherwise  than  per- 
sonal, the  nature  of  the  summons  must  be  explained  to  the 
person  with  whom  it  is  left." 

There  is  no  evidence  in  the  present  case  that  the  defen- 
dant's wife  was  told  of  the  purport  of  the  summons ;  or,  if 
so,  she  probably  would  have  informed  the  constable  that 
her  husband  was  in  Detroit  attending  Court  as  a  witness, 
and  would  be  absent  for  some  days. 

I  have  looked  at  Ex  p.  Hopwood,  15  Q.  B.  121,  and 
Re  Williams,  21  L.  J.  N.  S.  M.  C.  46  ;  but  I  consider  the 
later  decision  of  Regina  v.  Smith  is  the  proper  rule  to  lay 
down  for  the  guidance  of  justices  under  the  circumstances 
appearing  in  this  case.  The  attention  of  the  justices  was 
not  brought  to  sec.  39  of  the  Act  requiring  a  reasonable 
time  to  elapse  between  the  service  of  the  summons  and  the 
day  for  the  defendant's  appearance ;  and  the  evidence 
which  should  have  been  adduced,  to  shew  that  such  rea- 
sonable time  had  elapsed,  was  not  before  the  police  magis- 
trate ;  and  he  therefore  acted  without  jurisdiction. 

The  rule  will  be  absolute,  but  without  costs.  There 
will  be  the  usual  order  for  protection  to  the  magistrate 
and  constable. 

Rose,  J. : — 

I  agree  to  what  my  learned  brother  MacMahon  has  said, 
although  I  came  to  the  contrary  conclusion  in  Regina  v. 
Ryan,  10  O.  R.  254. 

In  that  case  counsel  for  the  Crown  apparently  conceded 
that  the  service  had  not  been  duly  made,  and  that  the  lan- 
guage of  sec.  7, 32  &  33  Vic.ch.  31,  now  part  of  sec.  39,  R.  S.C. 
ch.  178,  i.  e.,  "  duly  served  upon  the  party,"  pointed 
to  a  personal  service.  Sec.  32  of  32  &  33  Vic.  ch.  31,  now 
sec.  39,  of  R.  S.  C.  ch.  178,  was  not  cited. 
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Judgment.  j^g  pointed  out  by  my  learned  brother,  in  the  last  revision 
Rose,  J.  the  words  "  upon  the  party/'  have  been  dropped  out,  so 
that  now  there  is  no  ground  for  the  argument  advanced 
in  Regina  v.  Ryan. 

But  Mr.  Langton  by  his  clear  and  well  delivered  argu- 
ment in  this  matter,  convinced  me  that  "  service  upon  the 
party"  in  sec.  1,  meant  no  more  than  the  service  required 
by  sec.  2,  i.  e.,  service  "  upon  the  person  to  whom  it  is 
directed  by  delivering  the  same  to  the  party  personally 
or  by  leaving  it  with  some  person  for  him,"  &c. 

Tf  this  is  the  correct  view  to  take,  then  Regina  v.  Ryan 
was  not  well  decided,  and  must  be  taken  to  be  overruled 
by  the  decision  in  this  case. 

In  this  view  I  understand  the  other  members  of  the 
Court  concur. 

See  also  Regina  v.  McAuley,  14  0.  R.  643 

Galt,  C.  J.,  concurred. 

Order  absolute  to  quash  conviction. 


XVII.] 


KEGINA  V.  MUKPHY. 


[COMMON  PLEAS  DIVISION.] 

Regina  V.  Murphy. 

Gaming — Stock  gambling — Summary  conviction — 51  Vic.  ch.  4^  [D. ) — 
R.  S.  C.  ch.  158. 

The  Act  51  Vic.  ch.  42,  sec.  1  (D.),  makes  it  an  indictable  oflfence  to  make 
or  authorize  contracts  by  way  of  gaming  or  wagering  on  the  rise  or  fall 
of  stocks  and  merchandize,  and  to  habitually  frequent  any  office  or 
place  where  such  contracts  are  made.  By  sec.  3  :  The  keepers  of  such 
places  are  to  be  held  to  be  keepers  of  common  gaming  houses  ;  the  -> 
place  of  business  to  be  a  common  gaming  house,  and  the  instruments 
used  instruments  of  gaming,  '*the  whole  within  the  meaning  of  R.  S. 
C.  ch.  158,  the  Act  respecting  Gaming  Houses,  and  shall  be  subject  to 
all  the  provisions  of  the  said  Act."  Sec.  6  of  the  R.  S.  C.  ch.  158, 
enacts  that  persons  playing  or  looking  on  while  others  are  playing  are 
guilty  of  an  offence  under  the  Act ;  and  by  sec.  9  authority  is  given  to 
the  police  magistrate  to  try  offences  under  the  Act  summarily.  An 
information  under  R.  S.  C.  ch.  158,  charging  the  defendant  and  others 
with  unlawfully  playing  in  a  common  gaming  house  was  heard  before 
the  police  magistrate  summarily  and  the  defendant  convicted.  The 
evidence  shewed  that  the  defendant  was  merely  in  a  place  where  it  was 
alleged  that  contracts  in  violation  of  the  51  Vic.  ch.  42,  were  made. 
Held,  that  sec.  3  of  51  Vic.  ch.  42  (D.)  was  not  incorporated  into  sees.  4 
and  6  of  R.  S.  C.  ch.  158  so  as  to  cause  the  fact  of  a  person  being  in 
office  or  place  of  business  where  such  prohibited  contracts  were  made 
equivalent  to  playing  or  looking  on  while  others  were  playing  in  a  com- 
mon gaming  house,  and  so  punishable  by  summary  conviction. 

This  was  an  order  nisi  calling  on  the  police  magistrate  Statement, 
of  the  city  of  Toronto,  and  the  informant,  to  shew  cause 
why  a  certain  conviction  made  by  the  said  magistrate, 
whereby  the  said  Murphy  was  convicted  for  unlawfully 
playing  in  a  common  gaming  house,  should  not  be  quashed 
on  the  grounds :  1 .  That  there  was  no  evidence  of  any 
offence  against  the  Act  respecting  gambling,  R.  S.  C.  ch. 
158.  2.  That  there  was  no  evidence  given  of  the  crime 
charged  in  the  information  under  section  6,  ch.  158;  and 
the  information  having  been  laid  under  that  Act,  the  con- 
viction could  not  be  supported  by  evidence  given  under 
another  Act. 

The  information  charged  that  the  defendant  and  others 
"  unlawfully  were  playing  in  a  common  gaming  house  ;** 
and  they  were  convicted  of  this  offence. 
26 — VOL  XVII.  o.  R. 
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Statement.  The  evidence  shewed  that  the  defendant  was  merely  in 
an  office  or  in  a  place  of  business,  where  it  was  alleged  the 
contracts  prohibited  by  sec.  1  of  51  Vic.  ch.  42  (D.),  were 
made. 


In  Michaelmas  Sittings,  1888,  McCarthy,  Q.C.,  and  W.  S. 
Gordon,  supported  the  order. 
Maclaren,  contra. 


December  5,  1888.    Galt,  C.  J.— 

By  se<:.  9  of  the  Act,  R.  S.  C.  ch.  158,  the  Police  Magis- 
ti-ate  ha>d  authority  to  try  any  offence  against  the  provisions 
of  the  Act. 

There  was  no  evidence  whatever  to  sustain  the  charge 
under  thafc  Act ;  but  when  the  case  came  before  the  police 
magistrate,  it  was  urged  that,  although  the  information  was 
laid  under  R.  S.  C.  ch.  158,  the  defendant  was  liable,  because 
the  evidence  shewed  a  breach  of  ch.  42  of  51  Vic.  (D.) :  "  An 
Act  respecting  gaming  in  stocks  and  merchandize."  The 
information  was  not  for  a  bi'each  of  any  of  the  provisions 
of  that  Act,  for  had  it  been  so,  the  police  magistrate  would 
have  had  no  authority  to  try  the  case. 

When  the  case  was  before  us,  Mr.  Maclaren  argued  that 
as  the  provisions  respecting  gaming  houses  and  gambling 
were  incorporated  into  the  Act  51  Vic.  ch.  42 ;  the  pro- 
visions of  that  Act  were,  by  reference,  incorporated  into 
the  Act  ch.  158 ;  but  there  is  no  such  provision  in  the  Act 
of  51  Vic. ;  and  consequently  this  rule  must  be  made  abso- 
lute to  quash  the  conviction. 

There  will  be  no  costs  ;  and  there  will  be  the  usual  order 
for  the  protection  of  the  magistrate  and  inspector. 


Rose,  J. : — 

I  agree.  CJhapter  42  of  51  Vic.  (D.)  makes  it  an  indictable 
offence,  (1)  to  make  or  authorize  certain  gaming  contracts 
therein  specified  ;  (2)  to  habitually  frequent  any  office 
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where  such  contracts  are  made.    For  such  offences  the  pen-  ."Judgment, 
alties  are  provided,  and  provision  is  made  as  to  the  burden    rose,  J. 
of  proof. 

Then  the  Act  provides  :  sec.  3,  that  keepers  of  places 
where  such  business  is  carried  on  shall  be  held  to  be  keepers 
of  common  gaming  houses ;  the  place  of  business  to  be  a 
common  gaming  house,  and  the  instruments  used,  imple- 
ments of  gaming,  "  the  whole  within  the  meaning  of  "  ch. 
15«,  R.  S.  C,  intituled  "An  Act  respecting  Gaming  Houses,'' 
and  "shall  be  subject  to  all  the  provisions  of  the  said  Act." 

Exactly  what  these  last  words,  i.  e.,  from  "  the  whole" 
to  tlie  end,  mean,  it  is,  perhaps,  difficult  to  say. 

At  the  most  they  make  applicable  the  provisions  of 
ch.  158,  to  keepers  of  the  places,  and  the  places  themselves 
where  such  gaming  business  is  carried  on,  and  to  the  in- 
struments used  thei  ein. 

But  it  is  argued  that  they  apply  to  persons  found  in 
such  places,  although  not  keepers,  and  to  persons  who  look 
on  while  others  are  carrying  on  such  gaming  business  or 
making  such  prohibited  contracts  so  as  to  make  such  per- 
sons subject  to  the  provisions  of  sections  4  and  6  of  R.  S.  C. 
ch.  158. 

It  seems  to  me  that  to  accede  to  such  contention  would 
be  adding  a  new  clause  to  ch.  42. 

If  it  had  been  intended  to  make  a  person  found  in 
places  where  such  business  is  being  carried  on,  or  looking 
on  during  its  transaction,  liable  to  prosecution  under  ch. 
158,  it  would  have  been  a  simple  thing  to  have  expressed. 

Exjjres^  provision  is  made  in  51  Vic.  ch.  42,  (D.),  for 
punishing  those  making,  authorizing,  or  aiding  or  abetting 
the  making  of  the  gaming  contracts ;  and  also  for  punishing 
habitual,  frequenters  of  the  places  where  such  business  is 
being  carried  on.  If  it  had  been  intended  to  punish  the 
persons  found  in  such  places,  or  looking  on  while  such  busi- 
ness is  being  transacted,  express  words  would  no  doubt  have 
been  used,  and  it  would  not  have  been  left  to  inference. 

It  will  also  be  observed  that  ch.  1 58  (loes  not  provide 
any  penalty  for  being  a  keeper  of  a  common  gaming  house, 
nor  for  having  instruments  of  gaming. 
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Judgment.      Proceedings  under  ch.  158  may  be  taken  against  all 
Rose,  J.    persons  found  in  gaming  houses,  and  all  instruments  of 
gaming  may  be  destroyed. 

Under  sec.  1  of  that  chapter  gaming  houses  may  be 
entered  and  all  persons  found  therein  arrested.  Under 
sec.  5  such  instruments  may  be  destroyed ;  and  under 
sec.  6  players  and  lookers  on  may  be  punished. 

So  that  making  the  keepers  of  common  gaming  houses, 
the  gaming  houses  and  instruments  of  gaming  under  sec.  3 
of  ch.  42,  subject  to  the  provisions  of  ch.  158,  does  not 
incorporate  or  bring  into  play  any  penalty  or  clause  of  ch. 
158.  This  conviction  was  under  sec.  6  of  ch.  158,  which 
subjects  to  punishment  persons  playing  or  looking  on.;  and 
such  provisions  are  not  applicable  to  keepers  of  common 
gaming  houses  as  such,  merely,  and  of  course  not  to  the 
houses  or  to  instruments  of  gaming. 

To  accede  to  the  argument  for  the  prosecution,  would 
in  my  opinion,  be  legislating. 

It  was  urged  upon  us  that  ch.  42  did  not  apply  to  such 
a  case  as  this  as  the  stock  alleged  to  be  bought  and  sold, 
was  in  the  United  States,  and  the  purchase  and  sale  were 
to  be  made  there. 

It  is  not  necessary  to  determine  this  question ;  but  at 
present  1  am  not  impressed  with  its  soundness.  All  that 
was  to  be  done,  i.  e.,  the  payment  of  the  margin  and  the 
receipt  of  the  profit,  if  any,  was  to  be  done  here.  No 
stock  was  in  fact  to  be  bought  or  sold,  and  all  that  was  to 
be  done  in  the  adjoining  country,  was  to  ascei'tain  the  rise 
and  fall  of  the  market.  The  Act  was  evidentl}^  aimed  at 
lust  such  transactions,  and  probably  it  will  be  found  to  be 
sufficient  for  such  purpose. 

I  think  there  was  ample  evidence  of  a  violation  of  the 
provisions  of  ch.  42,  had  the  proceedings  been  taken  under 
that  Act. 

I  agree  that  the  conviction  must  be  quashed,  but  with- 
out costs  ;  and,  if  required,  the  usual  order  for  protection 
may  go. 
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MacMaHON,  J.  :—  Judgment. 

The  Act  51  Vic.  ch.  42  (D.),  was  passed  to  prevent  gam-  ^^^^"^^^^^ 
ing  and  wagering  on  the  rise  and  fall  in  the  value  of 
stocks  and  merchandise  ;  and  to  punish  persons  engaged 
in  such  gaming  and  wagering,  as  well  as  to  prohibit  and 
punish  the  opening  and  maintaining  of  places  therefor,  and 
the  frequenting  thereof. 

Any  person  who  makes  or  signs,  or  authorizes  to  be 
made,  or  signed  any  contract  or  pretended  contract  pro- 
hibited by  sec.  1,  sub-sees,  {a)  and  (b),  is  guilty  of  a  mis- 
demeanour and  liable  to  imprisonment  for  any  term  not 
exceeding  five  years,  and  to  a  line  not  exceeding  $500. 

Under  sub  sec.  2  of  sec.  1  :  "  Every  one  who  habitually 
frequents  any  office  or  place  wherein  the  making  or  sign- 
ing, or  procuring  to  be  made  or  signed,  or  the  negotiating 
or  bargaining  for  the  making  or  signing  of  such  contracts 
of  sale  or  puichase  as  aforesaid,  is  carried  on,  is  guilty  of 
a  misdemeanour  and  liable  to  one  year's  imprisonment." 

By  sec.  3,  every  one  who  manages  or  maintains  any  office 
or  place  of  business  wherein  such  contracts  of  sale  or  pur- 
chase are  entered  into,  "  shall  be  held  to  be  the  keeper  of 
a  common  gaming  house,  and  such  office  or  place  ot  busi- 
ness shall  be  held  to  be  a  common  gaming  house,  and  the 
instruments  used  in  such  office  or  place  of  business  for  the 
conveyance  of  messages  in  respect  of  the  purchase  or  sale, 
or  pretended  purchase  or  sale,  of  any  such  shares,  goods, 
wares  or  merchandise,  and  the  tablets,  blackboards,  slates, 
or  other  implements  used  *  *  shall  be  held  to  be  imple- 
ments of  gaming,  the  whole  within  the  meaning  of  ch.  158 
of  the  R.S.  C,  intituled  'An  Act  respecting  Gaming  Houses,' 
and  shall  be  subject  to  all  the  provisions  of  the  said  Act." 

Under  the  6th  section  of  the  Act  respecting  gaming 
houses,  R.  S.  C.  ch.  158,  "  Every  one  who  plays  or  looks  on 
while  any  other  person  is  playing  in  a  common  gaming 
house  is  guilty  of  an  offence,  and  liable,  on  summary  con- 
viction before  two  justices  of  the  peace,"  to  a  fine,  or,  "  in 
default  of  payment,  to  imprisonment." 
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Judgment.  The  defendant  was  arrested  in  an  office  or  place  of  busi- 
MacMahon,  ^^6ss  where  it  was  alleged  contracts  were  made  and  signed 
in  contravention  of  51  Vic.  ch.  42  (D.),  and  he  was  charged 
with  unlawfully  playing  in  a  common  gaming  house  as  if 
his  presence  in  such  office  or  place  of  business  rendered  him 
liable  to  sur>mary  conviction  under  the  6th  sec.  of  ch.  158,  1 
above  referred  to. 

The  prosecution  and  conviction  of  the  defendant  pro-  , 
ceeded  on  the  assumption  that  sec.  3  of  51  Vic.  ch.  42  (D  )  i 
had  been  incorporated  into  sees.  4  and  6  of  R.  S.  C.  ch.  158  ; 
and  that  his  being  in  an  office  or  place  of  business  where 
contracts  were  made  in  contravention  of  sec.  1  of  the  former 
Act,  was  equivalent  to  playing  or  looking  on  while  others 
were  playing  in  a  common  gaming  house,  and  so  punish- 
able by  summary  conviction. 

As  I  read  the  51  Vic.  ch.  42,  offences  against  that  Act  are 
not  punibhable  by  summary  conviction  ;  and  as  the  charge 
against  the  defendant  purported  to  be  an  infraction  of  that 
Act  the  police  magistrate  had  no  jurisdiction  ;  and  the  con- 
viction of  the  defendant  must  therefore  be  quashed. 

It  is  somewhat  difficult  to  understand  what  is  intended 
by  the  first  part  of  sec.  3  of  51  Vic.  ch.  42  by  which  a  person 
who,  either  as  principal  or  agent,  occupies,  uses,  manages  or 
maintains  any  office  or  place  of  business  wherein  he  carries  ; 
on  or  aids  in  carrying  on  the  business  of  making  or  signing  ! 
or  procuring  to  be  made  or  signed,  or  negotiating  or  bargain-  | 
ing  for  the  making  or  signing  of  such  contracts  of  sale  or  I 
purchase,  "  shall  be  held  to  be  the  keeper  of  a  common  i' 
gaming  house."  ! 

The  language  employed  in  that  part  of  the  section,  if  ; 
effect  is  to  be  given  to  the  language  itself,  renders  such  a  | 
person  an  aider  or  abettor  in  the  acts  prohibited  by  sec.  1  j  j; 
and  upon  conviction  liable  to  the  penalties  prescribed  for  | 
offences  against  that  section  of  the  Act.  | 

If  I  am  correct  in  this  interpretation  of  that  part  of  j; 
sec.  3, 1  am  at  a  loss  as  to  what  significance  to  attach  to    ;  , 
the  words,  "  the  whole  within  the  meaning  of  R  S.  C.  ch.     ;  ( 
158."  used  in  the  latter  part  of  that  section.  For,  as  pointed 
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out  in  the  judgment  of  my  brother  Rose,  no  provision  is  Jtidgment. 
made  by  that  Act  for  the  punishment  of  keepers  of  gaming  MacMahon, 
houses  ;  and  unless  it  was  supposed  that  that  class  of  J- 
persons  were  punishable  under  ch.  158,  the  bringing  the 
first  part  of  sec.  3  within  that  Act,  would  be  meaningless. 

It  the  words  :  "  the  whole  within  the  meaning  of  K  S.  C. 
eh.  158,"  apply  only  to  the  office  or  place  of  business,  being 
held  a  common  gaming,  house  and  the  instruments,  tablets? 
blackboards, slates  or  other  implements  used, being  held  to  be 
implements  of  gaming  within  the  meaning  of  ch.  158, 
that  is  quite  intelligible.  For  by  making  such  offices  or 
places  of  business  common  gaming  houses,  and  the  instru- 
ments, tablets,  &c.,  implements  of  gaming  within  ch.  158, 
the  police  are  authorized  to  force  an  entrance  into  such 
offices  and  places  of  business,  and  confiscate  such  instru- 
ments, tablets,  &c.,  and  the  magistrate  may  cause  these  to 
be  destroyed  as  instruments  of  gaming. 

Without  expressing  an  opinion  upon  the  point,  whether 
the  words,  "  the  whole,"  &c.,  apply  to  the  latter  part  of 
sec.  3,  to  which  1  have  referred;  and  that  such  part  only  is 
brought  within  the  meaning  of  R.  S.  C.  ch.  158  ;  or  whether, 
as  argued,  these  words,  "  the  whole,"  &c.,  brings  sec.  3  in 
its  entirety  within  that  Act,  I  do  not  see,  even  if  1  were 
to  hold  the  latter  view,  how  it  would  help  the  case  of  the 
prosecution. 

Had  the  defendant  been  proceeded  against  for  the  mis- 
demeanour mentioned  in  sub-sec.  2  of  sec.  1,  in  order  that 
he  should  be  prosecuted  to  conviction,  it  would  have  been 
necessary  to  shew  that  he  was  an  "  habitual  frequenter"  of 
the  office  or  place  of  business  where  the  prohibited  con- 
tracts were  signed. 


Conviction  quashed. 
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ReGINA  V.  WiNEGARNER. 


Coroner — Inquisition — Statement  of  holding  inquest— Identif  cation  of  hody—^ 
Constable  acting  as  juror  and  witness. 

The  caption  to  an  inquisition  finding  the  prisoners  guilty  of  murder,  stated 
that  the  inquest  was  held  at  H.,  etc.,  on  the  11th  and  15th  days  of 
January,  in  the  51st  year  of  the  reign  of  Her  Majesty  Queen  Victoria ,  and 
the  inquisition  to  be  "an  inquisition  indented,  taken  for  our  sovereign 
lady  the  Queen,"  etc.,  *'  in  view  of  the  body  of  an  infant  child  of  A.  W. 
(one  of  the  prisoners)  then  and  there  lying,  and  upon  the  oath  of  "  (giving 
the  names  of  jurors)  "  good  and  lawful  men  of  the  county,  and  who 

.  being  then  and  there  duly  sworn  and  charged  to  enquire  for  our  said 
lady  the  Queen,  when,  where,  how  and  by  what  means  the  said  female 
child  came  to  her  death,  do  upon  their  oaths  say,"  etc. 

Held,  that  the  statement  of  the  time  of  holding  the  inquest  was  sufficient : 
that  it  sufiiciently  appeared  that  the  presentment  was  under  oath  :  and 
that  it  need  not  be  under  seal :  that  there  was  a  sufficient  finding  of  the 
place  where  the  alleged  murder  was  committed  :  and  of  identification 
of  the  child  murdered  with  that  of  the  body  of  which  the  view  was  had. 

L.,  the  constable  to  whom  the  coroner  delivered  the  summons  for  the 
jury,  was  at  the  inquest  sworn  in  as  one  of  the  jury,  and  was  sworn 
and  gave  evidence  as  a  witness  ;  and  Y.,  a  juryman,  was  also  sworn 
and  gave  evidence  as  a  witness. 

Held,  that  the  fact  of  L.  being  such  constable  did  not  preclude  him  from 
being  on  the  jury,  nor  did  either  of  such  positions  preclude  him  giving 
evidence  :  and  so  also  Y.  was  not  precluded. 

Statement.  In  Hilary  Sittings,  1889,  an  order  nisi  was  obtained  by 
A.  S.  Jones  to  quash  a  coroner's  conviction  finding  the 
prisoners  guilty  of  murder. 

In  the  same  sittings,  A.  8.  Jones  supported  the  motion, 
and  referred  to  Rex  v.  Ownsworth,  2  Keeble  676 ;  Rex  v. 
Evett,  6  B.  &  C.  347,  251 ;  Boys  on  Coroners,  2nd  ed.,  116, 
120 ;  Regina  v.  Skeats,  7  L.  T»  433  ;  Jervis  on  Coroners,  4th 
ed.,  246;  Regina  v.  Golding,  39  U.  C.  R.  259  ;  Regina  v. 
Garter,  34  L.  T.  N.  S.  849. 

i)2/mond,  contra,  referred  to  Boys  on  Coroners,  112, 174; 
Jervis  on  Coroners,  4th  ed.,  246,  249. 

March  8,  1888.    MacMahon,  J.  :— 

I.  The  first  ground  taken  is  that  the  said  inquest  is  not 
shewn  to  have  been  properly  adjourned  or  resumed. 
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The  caption  to  the  inquisition  states  that  the  inquest  Judgment, 
was  held  at  Hately,  in  the  county  of  Brant,  on  the  11th  MacMahon, 
'^nd  loth  days  of  January,  in  the  51st  .year  of  the  reign  of 
our  sovereign  lady  Victoria. 

In.Regina  Y.  Skeats,  7  L.  T.  43.%  the  inquisition  was 
stated  to  have  been  held  on  the  15th  June,  and  by  ad- 
journment on  three  succeeding  days ;  but  purported  to  have 
been  signed  and  sealed  on  that  day,  so  that  it  appears  to 
have  been  executed  before  the  termination  of  the  inquiry^ 
viz;,  on  the  15th  of  Juno. 

It  was  held  that  the  inquisition,  though  in  fact  holden 
on  different  days,  was  in  law  holden  on  one  day. 

In  Jervis  on  Coroners,  4th  ed.,  p.  246,  it  is  stated  :  "  If 
there  has  been  an  adjournment  it  is  better  to  set  it  out  in 
the  caption  *  *  but  it  is  sufficient  to  describe  the 
inquisition  as  being  held  on  the  first  day  of  the  sitting." 

2.  The  second  ground  is  :  That  the  pi  esentment  is  not 
stated  to  be  on  oath,  nor  is  it  under  seal. 

In  the  caption  the  inquisition  is  stated  to  be  upon  the 
oath  of  twelve  men,  whose  names  as  the  jurors  compris- 
ing the  inquest  are  set  out  in  full  as  "  good  and  lawful 
men  of  the  said  county  duly  chosen,  and  who  being  tken 
and  there  duly  sworn,"  &;c. ;  which  is  a  complete  answer  to 
the  first  part  of  the  second  ground  taken  in  the  rule. 

As  to  the  latter  part  of  the  second  ground  Mr.  Boys^  in 
his  work  on  Coroners,  2nd  ed.,  at  p.  151,  says :  "  It  appears 
there  is  no  express  authority  requiring  the  inquisition  to 
be  sealed,  but  the  practice  of  sealing  is  universal,  and  had 
better  not  be  departed  from." 

Jervis  on  Coroners,  4th  ed.,  p.  259,  says:  It  was  for- 
merly the  practice  for  the  coroner  and  the  foreman  of  the 
jury  only  to  sign  the  inquisition,  but  that  practice  has 
been  decided  to  be  erroneous."  And  at  p.  260  :  "  There 
seems,  liowever,  to  be  no  express  authority  which  makes 
the  sealing  absolutely  necessary." 

3.  The  third  ground  is  :  That  there  was  no  finding  by 
the  jury  of  any  place  where  the  alleged  murder  was  com- 
mitted. 

27 — VOL.  XVII.  O.K. 
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Judgment.  The'case  of  Eex  v.  Evett,  6  B.  &  C.  247,  was  referred  to 
MacMahon,  as  showing  that  the  place  where  the  crime  was  committed 
should  have  been  stated.  Under  the  law  as  it  existed  at 
the  time  of  that  decision,  (1827)  it  was  as  stated  in  the 
judgment  of  the  Court,  essential  to  state  the  place  of  the 
death  and  the  finding  of  the  bod}^,  in  order  to  originate 
the  jurisdiction  of  the  coroner.  But  by  R.  S.  C.  ch.  174, 
sec.  104  :  "  It  shall  not  be  necessary  to  state  any  venue  in 
the  body  of  any  indictment ;  and  the  district,  county  or 
place  named  in  the  margin  thereof,  shall  be  venue  for  all 
the  facts  stated  in  the  indictment."  And  by  the  same  ch. 
sec.  2,  sub-sec.  (c.)  "  The  expression,  '  indictment,'  includes 
information,  inquisition,  and  presentment." 

4.  The  fourth  ground  is  :  "  That  James  S.  Lee  could  not 
legally  act  at  or  upon  said  inquest  (as  he  did)  as  constable^ 
juror,  and  witness,  or  in  any  two  of  such  capacities. 

Lee  was  the  constable  to  whom  the  coroner  delivered 
the  s'jmmons  for  service  on  the  jury,  and  was  himself 
sworn  as  one  of  the  jury  at  the  inquest. 

There  can,  I  conceive,  be  no  valid  objection  to  a  con- 
stable serving  as  one  of  the  jury  on  a  coroner's  inquest 
although;  if  it  can  be  avoided,  it  were  preferable  that  he 
should  not  be  sworn  of  the  jury.  It  may  be  that  in  this 
case  a  sufficient  number  of  jurors  had  been  summoned  by 
the  constable  to  form  the  jury  panel  at  the  inquest;  but 
the  required  number  did  not  appear,  and  for  that  reason 
Lee  was,  as  a  tales  juror,  called  to  make  up  the  required 
number. 

By  K  S.  0.  ch.  52,  sec.  6,  sub-sec.  14,  constables  are 
amongst  those  exempted  from  serving  as  either  grand  or 
petit  jurors  in  any  Court.  But  inquests  held  by  coroners 
are  expressly  excepted  from  the  operation  of  the  Jurors 
Act  K  S.  0.  ch.  52,  sec.  138 :  Boys,  p.  112. 

A  person  because  of  his  being  sworn  of  the  grand  jury 
or  upon  a  coroner's  inquest,  is  not  thereby  exempted  from , 
being  a  witness  if  he  is  in  possession  of  evidence  relating  I 
in  the  one  case  to  the  charge  mentioned  in  the  indictment;  j 
or  in  the  other  to  the  death  of  the  person  upon  view  of  !] 
whose  body  the  inquisition  is  being  held.  j 
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In  A  nonj/mous,  1  Salk.  405,  it  is  thus  stated  :  "  If  a  jury  Judgment, 
give  a  verdict  on  their  own  knowledge,  they  ought  to  tell  macMahon, 
the  Court  so  that  they  may  be  sworn  in  as  witnesses;  and  J* 
the  fair  way  is  to  tell  the  Court  before  they  are  sworn, 
that  they  have  evidence  to  give." 

And  in  Roscoe's  Criminal  Evidence,  10th  ed.,  130,  it  is 
v^tated  :  "  A  juror  may  give  evidence  of  any  fact  material 
to  be  communicated  in  the  course  of  a  trial,  but  of  course 
he  must  be  sworn.'^ 

5.  The  fifth  ground  that  James  Yates,  a  juror,  was  not 
competent  to  act  as  a  juror  because  he  was  sworn  as  a  wit- 
ness, and  gave  evidence  upon  the  trial,  is  disposed  of  by 
what  I  have  already  said  in  regard  to  Lee. 

6.  The  si  Kth  ground  taken  is ;  "That  there  is  no  find- 
ing upon  the  oaths  of  twelve  competent  jurymen  " 

This  ground  is  disposed  of  by  the  answer  to  the  second 
ground  of  objection  and  by  the  answers  given  to  the  ob- 
jections raised  against  Lee  and  Yates  being  competent  to 
act  as  jurymen, 

7.  The  seventh  ground  is  :  "  That  there  is  no  sufficient 
identification  of  the  child  found  to  have  been  murdered 
with  that  of  whose  body  the  view  was  had." 

The  caption  to  the  inquisition  states  it  to  be  "  An  inqui- 
sition indented,  taken  for  our  sovereign  lady  the  Queen 
*  *  on  view  of  the  body  of  a  female  infant  child  of 
Almina  Winegarner  "  (one  of  the  prisoners), "then  and  there 
lying  dead,  upon  the  oath  of "  (giving  the  names  of  the 
jurymen)  "  good  and  lawful  men  of  the  said  county,  duly 
chosen,  and  who  being  then  and  there  duly  sworn  and 
charged  to  inquire  for  our  said  lady  the  Queen  when, 
where,  how,  and  by  what  means  the  .said  female  child 
came  to  her  deaths  do  upon  their  oaths  say,  etc." 

The  body  the  jury  viewed  was  that  of  the  female  infant 
child  of  Almina  Winegarner ;  and  it  is  for  the  murder  of 
that  female  infant  child  of  Almina  Wineofarner  that  the 
coroner's  jury  have  found  the  prisoners  guilty. 

The  eifi^hth  ground  is  disposed  of  by  the  answer  to  the 
first  ground  taken  upon  the  return  to  the  cevtiovari 
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Judgment.  The  depositions  of  the  witnesses,  the  finding  of  the  jury, 
MacMahon,  and  the  signatures  of  the  coroner  and  jury  were  all  writ- 

ten  in  pencil,  which  is  inexcusable  carelessness  on  the  part 

of  one  clothed  with  the  important  functions  devolving 

upon  a  coroner. 

The  order  nisi  must  be  dismissed,  and  the  certiorari 

superseded. 

Galt,  C.  J,,  concurred. 

Rose,  J.  was  not  present  at  the  argument,  and  took  no 
part  in  the  judgment. 


[COMMON  PLEAS  DIVISION.] 

CoLviN  V,  McKay. 

Defamation — Lihel — Privilege — Excess  of — Evidence  of  malice. 

The  plaintiflf  had  been  treasurer  of  the  township  of  C  from  1882  to  1886, 
when  by  reason  of  the  auditors'  report,  shewing  that  two  auma  of  $1,400 
and  $132 .32  were  not  accounted  for  by  him,  he  was  dismissed.  A  commis- 
sioner was  appointed  by  the  Lieutenant-Governor,  who  examined  inta 
the  matter,  and  in  December  made  his  report  stating  that  the  $1,400  item 
was  a  mistake  of  the  auditors,  and  that,  except  as  to  the  $132.32,  all 
the  township  moneys  were  accounted  for.  The  commissioner  subse- 
quently attended  a  meeting  of  the  council,  at  which  defendant,  who 
was  a  councillor,  was  present,  and  after  examining  plaintiff  on  oath 
informed  the  council  that  he  was  satisfied  with  plaintiff's  explanation 
as  to  $125  of  this  sum,  namely,  being  interest  on  his  own  moneys 
deposited  with  the  township  funds  ;  and  he  made  an  addition  to  his 
report  to  that  effect.  In  February  following  the  plaintiff  wrote  to  a 
newspaper  that  he  was  ready  to  pay  the  township  any  moneys  either 
the  council,  auditors,  or  commissioner  could  shew  he  owed,  whereupon 
the  defendant  wrote  to  the  paper,  stating  that  the  commissioner,  apart 
from  the  mixing  of  moneys,  had  found  plaintiff  indebted  in  $125,  and 
also  stating  that  plaintiff  had  made  several  thousand  dollars  out  of 
the  township,  and  could  well  afford  to  pay  his  shortage  and  still  have 
some  thousands  to  the  good.    In  an  action  for  libel. 

Held,  that  the  matter  discussed  in  defendant's  letter  being  one  in  which 
defendant  was  interested  as  a  ratepayer  and  member  of  the  council, 
there  might  be  a  qualified  privilege,  still  it  was  for  the  jury  to  say 
whether  under  the  circumstances  the  language  employed  was  within 
the  privilege,  or  was  in  excess  of  what  the  occasion  justified  :  and  if  in 
excess,  they  could  properly  draw  inference  of  malice. 

The  jury  having  found  for  plaintiff  the  Court  refused  to  interfere. 

This  was  an  action  of  libel  tried  at  Walkerton  on  the 
24th  of  March,  1888,  before  Falconbridge,  J.,  and  a  jury, 
who  found  a  verdict  in  favor  of  the  plaintiff  for  $265.25. 
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The  evidence  is  fully  set  out  in  the  judgment  of  the  Argument. 
Court. 

In  Easter  sittings,  1888,  the  defendant  moved  to  set  aside 
the  judgment  entered  for  the  plaintiff,  and  to  enter  judg- 
ment for  the  defendant,  or  for  a  new  trial  on  grounds  which 
sufficiently  appear  in  the  judgment. 

In  Michaelmas  sittings,  November  26,  1888,  McCarthy, 
Q  C,  supported  the  motion,  and  referred  to  Todd  v.  Dun 
Wiman  Co,,  15  A.  R.  81 ;  Adams  v.  Coleridge^  1  Times 
L.  R.  84^,  87 ;  Odger  on  Libel  and  Slander,  Black.  Ed.,  2nd 
Eng.,  197,  271,  273  ;  Spill  v.  Maule,  L.  R.  4  Ex.  232;  Turn- 
bull  V.  Bird.  2  F.  &  F.  524 ;  Hicks  v.  Faulkener,  8  Q.  B. 
D.  168  ;  Fairman  v.  Ives,  5  B.  &  Al.  642 ;  Taylor  v.  Haw- 
kins, 16  Q.  B.  308;  Delany  v.  Jones,  4  Esp.  191; 
Macdonell  v.  Robinson,  8  0.  R.  53,  12  A.  R.  270 ;  Laugh- 
ton  V.  Bishop  of  Sodor  and  Man,  L.  R.  4  P.  C.  495, 504-5  ; 
Koenig  v.  Ritchie,  3  F.  &  F.  413  ;  Kelly  v.  Tinling,  L.  R. 
1  Q.  B.  699  ;  Lawless  v.  Anglo  Egyptian  Cotton  Co.,  L. 
R.  4  Q.  B.  262. 

Lash,  Q.C.,  contra,  referred  to  Odger  on  Libel  and 
Slander,  p.  232,  3. 

March  8,  1889,  MacMahon,  J.  :— 

Before  dealing  with  the  question  submitted  on  the  argu- 
ment for  the  consideration  of  the  Court,  it  will  be  neces- 
sary to  consider  the  relative  position  of  the  parties  to  the 
action,  and  also  the  events  leading  up  to  the  publication  by 
the  defendant  of  the  alleged  libel. 

The  plaintiff  had  been  from  May,  1882,  up  to  February, 
1887,  treasurer  of  the  township  of  Culross,  when,  in  con- 
sequence of  attention  having  been  called  by  the  reports  of 
the  auditors  for  the  years  1884, 1885,  and  1886,  to  supposed 
discrepancies  between  the  books  of  the  plaintiff  as  town- 
ship treasurer  and  the  account  in  the  bank  in  which  the 
moneys  were  deposited,  he  was,  in  said  month  of  February, 
1887,  by  a  resolution  of  the  council,  dismissed  from  office. 
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Judgment.  By  the  auditors'  report  for  the  year  1884,  which  was 
MacMahon,  presented  to  the  township  council  early  in  the  year  1885, 
J-  there  appeared  as  being  in  the  bank  to  the  credit  of  the 
township  the  sum  of  $1,400,  and  in  the  plaintiff's  hands 
as  treasurer,  $133.32.  The  auditor's  report  for  1885, 
contained  no  reference  to  this  $1,400,  which  in  the  previous 
year  had  appeared  as  being  to  the  township's  credit  in 
the  bank ;  and  the  only  amount  carried  forward  to  credit 
was  the  $133.32.  Also  in  the  auditors'  report  for  188G,  no 
reference  is  made  to  the  $1,400  item. 

The  sum  of  $L,400  had  been  deposited  by  the  plaintiff 
in  the  year  1884,  in  the  Merchants'  Rank  to  the  credit  of 
the  township,  and  in  some  way  that  sum  was  debited  twice 
to  the  plaintiff  by  the  auditors  ;  and  by  that  means  the 
report  made  the  township  creditors  in  the  bank  to  that 
extent. 

A  number  of  the  ratepayers  of  the  township  having 
petitioned  thei-efor,  the  defendant,  who  was  a  member  of 
the  township  council,  moved  a  resolution,  which  was 
carried,  that  the  council  petition  the  Lieutenant-Governor 
to  issue  a  commission  to  enquire  into  the  state  of  the  town- 
ship finances  during  the  time  the  plaintiff  was  treasurer. 

The  Lieutenant-  overnor  issued  a  commission  appoint- 
ing W.  F.  Munro  a  commissioner  to  make  the  enquiry 
desired  by  the  township  council,  and  to  report  the  result. 
Mr.  Munro  went  to  Culross  and  investigated  the  treasurer's 
books,  and  inspected  the  accounts  as  kept  by  the  plaintiff 
as  treasurer  in  the  bank  ;  and,  having  prepared  a  draft 
report,  he,  on  the  23rd  of  December,  1887,  at  the  request 
of  the  township  council,  went  to  Culross  and  read  his  re- 
port to  the  council  then  in  session. 

The  concluding  portion  of  the  report,  and  which  formed, 
as  it  were,  a  rider  to  it,  and  was  added  after  the  plaintiff 
had  been  examined  on  oath  by  the  commissicmer  in  the 
presence  of  the  members  of  the  townshij)  council  as  to  the 
question  of  interest  on  the  deposits  made  in  the  bank,  is 
the  only  part  of  the  repoi-t  necessary  to  refer  to,  and  is  as 
follows: 
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"  Having  then  fully  considered  all  the  points  submitted  for  inv-estiga-  Judgment. 

tion,  the  result  may  be  briefly  stated  as  follows  :  The  treasurer  has  "~ 

MacMahon 

accounted  for  all  the  sums  of  the  municipality  with  the  exception  of  the  j 
two  items  of  interest  referred  to,  the  first  amounting  to  $125.90,  the 
second  for|8.76.  The  first,  as  was  shewn,  is  the  difference  between  the 
total  credit  by  the  bank,  and  the  total  debit  in  cash.  With  regard  to  this 
item,  the  ex -treasurer  appeared  before  the  council  at  Teeswater  on  the 
23rd  instant,  and,  being  duly  sworn,  deposed  to  the  effect  that  the  said 
item  represents  the  interest  which  had  accrued  of  funds  of  his  own,  and 
did  not  belong  to  the  municipality.  Assuming  this  to  be  the  case,  the 
conclusion  is  that  the  treasurer  has  accounted  for  all  the  funds  of  the 
municipality,  with  the  exception  of  the  second  item  of  $8.76," 

According  to  the  commission  the  only  question  was  as 
to  these  two  items  of  S125.91  and  S8.76. 

The  defendant  was  present  as  a  member  of  the  council 
when  Mr.  Munro  read  his  report,  and  also  during  the  time 
while  the  plaintiff  was  being  examined  by  the  commis- 
sioner under  oath  as  to  the  question  of  interest,  and  was 
then  made  aware  from  the  statement  of  the  plaintiff  that 
the  sum  of  $125.91  represented  in  the  report  as  an  item 
of  interest,  was  interest  which  had  accrued  on  moneys  of 
the  plaintiff  which  he  had  deposited  with  the  township 
moneys  so  as  to  enable  him  to  receive  the  higher  rate  of 
interest  which  the  bank  allowed  to  the  township  than 
what  was  allowed  to  ordinary  depositors. 

The  plaintiff  was  no  doubt  taking  advantage  of  his 
position  to  get  more  interest  from  the  bank  by  depositing 
his  own  moneys  to  the  credit  of  the  township ;  and  his 
mixing  his  own  moneys  with  the  township's,  was  irregular 
and  not  a  prudent  thing  to  do,  but  there  was  nothing 
fraudulent  in  it  as  regards  the  township. 

The  evidence  of  Thomas  Stephens  at  the  trial  is  to  the 
effect,  that  prior  to  the  application  for  the  commission  he 
heard  the  defendant  say  that  the  $1,400  once  seemed  mys- 
terious to  him,  but  he  now  felt  it  was  a  mistake  in  the 
audit — simply  a  mistake. 

The  evidence  of  John  Logan  is  to  the  effect  that  after 
the  commission  issued  the  defendant  told  him  he  was  per- 
fectly satisfied  that  that  $1,400  was  all  right. 

William  Scott,  the  Reeve  of  the  township,  gave  the 
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Judgmentt  follbwihg  evidence  as  to  what  took  place  at  the  meeting  of 
MacMahonj  the  council  at  which  Mr.  Munro  was  present,  and  produced 
and  read  his  report : 

[The  learned  Judge  then  made  an  extract  from  Mr. 
Scott's  evidence,  which  in  substance  was  as  follows  :] 

The  withess  said  he  had  been  reeve  of  the  township  for  the  last  13 
years,  which  included  the  years  1885-7,  and  was  present  at  the  meeting  of 
t%e  council,  which  was  either  on  the  22nd  or  23rd  December,  he  thought 
the  22nd,  although  he  was  not  positive,  when  Mr.  Munro  read  his  report : 
that  Mr.  Munro  examined  the  plaintiff  on  oath  in  the  presence  of  the  coun- 
cil, and  told  the  council  they  had  reason  to  congratulate  themselves  under 
their  late  treasurer;  for  that,  although  his  accounts  were  not  very  regular,. 
the  money  was  ;  and  it  was  all  accounted  for.  The  witness  said  he  first 
heard  complaints  against  the  plaintiff  outside  the  council  board,  at  th©' 
nomination  in  I886jwhen  Mr.  McKay,  the  defendant,  made  some  statements 
about  the  $1400.  The  witness  said  that  the  matter  of  the  $1400  had  been 
discussed  at  the  council  board,  and  the  council  found  it  was  a  mistake  of 
the  auditors.  He  said  that  McKay  had  been  most  active  in  furthering 
discussion,  and  circulated  the  petition,  and  although  McKay  denied  it, 
witness  said  he  had  proved  that^McKay  had  written  the  petition.  A  few 
members  of  the  council  had  expressed  dissatisfaction  withMunro's  report, 
and  McKay  in' particular,,  because  they  said  it  was  not  Munro's  report 
they  wanted,  but  that  of^the  Government.  The  council  had  written  Mr. 
Munro  for  the  Government  report,  but  he  said  he  could  not  send  it,  but 
would  come  to  the  council  and  make  a  formal  report. 

The  books  of  the  plaintiff,  as  treasurer  of  the  township, 
were  not  kept  m  a  very  regular  manner,  and  Mr.  Munro,. 
in  his  report,  refers  to  that  fact,  and  also  statea  that  some 
leaves  had  been  torn  out  of  one  of  the  books. 

The  plaintiff  had  written  a  letter  to  the  Teeswater  News^ 
which  appeared  in  the  issue  of  that  paper  of  the  3rd  of 
February,  1888,  in  which  he  stated  that  if  the  council,  or 
auditors,  or  Government  commissioner,  could  shew  he  was 
indebted  to  the  corporation  of  Culross,  he  was  ready  to  pay 
at  a  moment's  notice. 

In  the  issue  of  the  News  of  the  17th  of  February,  the 
defendant  replied  to  the  plaintiff"s  letter  ;  and,  it  is  in  res- 
pect of  the  alleged  libel  contained  in  this  letter  that  the 
action  is  brought. 
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After  referring  to  Mr.  Munro's  report  the  defendant  in  Judgment. 

his  letter  states  :  MacMahon, 

J. 

*•  The  books  did  not  shew  the  whole  of  the  interest  account,  conse- 
quently he  (Munro)  had  to  apply  to  other  sources  for  information  ;  and 
presuming  that  the  information  received  was  correct,  and  no  mixing  of 
moneys,  he  found  that  Mr.  Colvin  was  indebted  to  the  municipality  $125 
(more  or  less),  and  that  the  total  amount  received,  as  interest  from  all 
sources,  was  a  little  over  $1,300.  That  is  the  report  as  near  as  I  can  give 
it  from  memory;  and  I  will  now  make  a  few  remarks  thereon.  We  have 
to  pay  $1,900  each  year  for  sinking  fund,  and  the  interest  at  six  per  cent., 
for  the  15  years  would  amount  to  $15,700,  and  there  is  cash  on  hand  in 
the  bank,  balance  of  collector's  roll,  &c.,  that  at  the  same  per  centage, 
would  give  several  thousand  dollars  of  interest  more,  so  that  Mr.  Colvin 
can  well  afiford  to  pay  over  to  our  Treasurer  the  amount  reported  short, 
and  expenses,  and  have  still,  according  to  that  calculation,  a  few  thou- 
sands. A  treasurer  has  to  give  a  satisfactory  account  of  all  moneys 
received.  I  would  ask  if  Mr.  Colvin  did  that  when  he  did  not  post  up 
his  interest  account.  Some  people  have  the  idea  that  a  treasurer  can 
make  use  of  a  corporation's  money  for  his  own  benefit ;  but  Harrison  im 
his  Municipal  Manual  says  :  The  money  of  the  municipality  should  be  by 
the  treasurer  deposited  and  kept  to  the  credit  of  the  corporation,  and  not 
to  his  own  credit,  and  not  mixed  up  with  the  treasurer's  private  money, 
and  cites  Peers  v.  Oxford,  as  a  case  in  point,  so  I  hope  Mr.  Colvin  will 
be  as  good  as  his  word,  and  pay  over  without  further  trouble. " 

The  innuendo  in  the  statement  of  claim  being  that  the 
defendant,  meaning  thereby  that  Mr.  Munro  had  by  his 
said  report  found  the  plaintiff,  as  such  treasurer  indebted 
to  the  said  municipality  in  the  sum  of  $135,  and  that  such 
indebtedness  was  caused  by  fraudulent  misappropriation 
by  the  plaintiff,  as  such  treasurer,  of  the  moneys  of  said 
municipality;  the  defendant  also' meaning  thereby  that  the 
plaintiff  as  such  treasurer,  had  fraudulently  appropriated 
to  his  own  use  large  sums  of  money  received  by  him  by 
way  of  interest  upon  moneys  of  the  said  municipality  in 
his  hands  during  the  time  he  was  such  treasurer,  and  had 
not  accounted  therefor,  and  was  still  indebted  to  the  said 
municipality  in  thousands  of  dollars  in  respect  thereof. 

The  learned  trial  Judge  held  that  the  matter  discussed 
was  one  in  which  th6  defendant  was  interested  as  a  rate- 
payer of  the  municipality,  and  as  a  representative  of  the 
other  rate-payers  in  the  council,  and  that  a  qualified  privi- 
lege attached  to  the  publication  of  the  letter. 
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Judgment       There  ean  be  no  doubt  as  to  the  correctness  of  the  learned 
MacMahon,  Judge's  ruling.    But  it  was  objected  at  the  trial,  and  urged  I 
at  bar,  that  having  held  the  communication  as  being 
privileged,  the  Judge  should  have  told  the  jury  that  malice 
could  not  be  inferred  from  the  communication  complained  ; 
of,  and  that  it  must  be  sliewn  by  some  affirmative  evidence  ' 
outside  cf  that,  and  that  the  plaintiff  had  failed  in  produc- 
ing such  evidence,  and  the  case  should  therefore  have  been  ^1" 
withdrav^n  from  the  jury. 

The  law  on  the  question  is  well  settled,  and  clearly    i  ^ 
stated  in  the  Court  of  Appeal  in  Clark  v.  Molyneux^  3  \ 
Q.  B.  D.  237,  where  it  is  laid  down  that  the  moment  the 
Judge  rules  that  the  occasion  is  privileged,  the  burden  of  ^' 
shewing  that  the  defendant  did  not  act  in  respect  of  the 
privilege,  but  from  some  other  and  indirect  motive,  lies  J^' 
upon  the  plaintiff. 

The  issue  being  upon  the  plaintiff  to  satisfy  the  jury 
that  the  defendant  was  actuated  by  improper  motives —  ! 
that  is,  that  he  was  acting  maliciously — was  one  of  the    j  ^ 
questions  to  be  submitted  to  the  jury ;  and  the  other  ques- 
tion  was  :  was  the  meaning  which  the  plaintiff  attached  to 
the  letter  by  the  innuendo  in  the  statement  of  claim  the    j  ^' 
proper  meaning  to  attach  thereto,  and  so  libellous.  I 

Then  comes  the  question  whether  malice  may  be  inferred 
from  the  language  used  in  the  libel,  and  the  case  of  Spill  ' 
V.  Maule,  L.  R.  4  Ex.  232,  in  Ex.  Ch.— the  judgment  of  six    I  " 
J  udges  is  conclusive  on  the  point — Cockburn,C. J.,  in  giving  ^ 
judgment,  said  at  p.  235,  "  We  are  all  agreed  that  the  gen-  ^ 
eral  proposition  contended  for  by  counsel  for  the  plaintiff    i  ' 
is  right,  and  that  it  may  be  that  the  language  used  in  the    j  ' 
libel,  though  under  other  circumstances  justifiable,  may  be  i 
so  miach  too  violent  for  the  occasion  and  circumstances  to 
which  it  is  applied,  as  to  form  strong  evidence  of  malice, 
upon  the  issue  of  whether  the  communication  is  covered  by 
the  privilege,  and  that  an  inference  of  actual  malice  may 
be  drawn  f r-om  its  use.    If,  therefore,  any  question  of  fact 
arose  with  respect  to  the  circumstances,  it  sliould  be  left  to  i 
the  jury. *'  | 
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The  law  as  there  stated  was  upheld  in  Laughton  v.  Judgment. 
Bishop  of  Sodor  and  Man,  L.  R.  4  P.  C.  495.  MacMahon, 

It  was  for  the  jury,  considering  the  circumstances,  to 
say  whether  the  language  employed  in  the  letter  was 
within  the  privilege  claimed,  or  whether  it  was  in  excess 
of  what  the  occasion  justified  ;  and,  if  in  excess,  they  could 
properly  draw  the  inference  of  malice.  In  considering  the 
question  of  malice  the  jury  had  also  to  consider  the  means 
of  knowledge  possessed  by  the  defendant,  and  whether 
with  that  means  of  knowledge  he  must  have  been  aware 
that  the  statements  were  not  true  ;  or  that  with  ordinary 
care  he  could  have  satisfied  himself  that  he  was  misstating 
the  case  against  the  plaintiff.  For  under  these  circum- 
stances he  loses  his  privilege,  and  the  occasion  does  not 
justify  the  publication  :  Turnhull  v.  Bird,  2  F.  &  F.  c08, 
at  pp.  524-5. 

The  report  of  the  commissioner  had  been  read  at  the 
council  board  six  weeks  prior  to  the  publication  of  the 
defendant's  letter  ;  and  by  the  report  of  the  commissioner 
the  whole  moneys  of  the  township  were  accounted  for  ex- 
cept $133,  and  of  this  sum  $125  had  been  accounted  for 
to  the  satisfaction  of  the  commissioner  on  the  22nd  of  De- 
cember, after  hearing  the  plaintiff's  explanation  under  oath. 

It  was  for  the  jury  to  say,  if  the  defendant  by  asserting 
in  the  letter  complained  of  that  even  if  the  plaintiff  paid 
up  the  amount  mentioned  by  the  icommissioner,  viz.,  $133, 
he  would  have  a  few  thousands  of  dollars  left,  he  meant 
thereby  that  there  would  be  a  sum  of  a  few  thousand 
dollars  in  the  plaintiff's  hands  belonging  to  the  township 
which  he  was  fraudulently  withholding.  Whether  such 
was  the  inference  the  defendant  intended  should  be  drawn 
was  for  the  jury  alone  ;  and  we  cannot  say  they  were  not 
waifanted  in  finding  as  they  did. 

The  motion  must  be  dismissed,  with  costs. 

Galt,  C.J.,  and  Rose,  J.,  concurred. 


Motion  dismissed  with  costs. 


220 


THE  ONTARIO  REPORTS,  1889. 


[vol 


[QUEEN'S  BENCH  DIVISION.] 

Atkinson  v.  Grand  Trunk  R.  W.  Co. 

Railways — Negligence — A  ccident — Proximate  cause — Impact. 

The  plaintiffs,  husband  and  wife,  sued  for  damages  for  injuries  sustained 
by  the  wife,  charging  the  defendants  with  negligence  in  using  their 
railway  in  shunting  cars,  &c. ,  and  in  not  notifying  and  protecting  the 
public  at  crossings. 

The  wife  was  being  driven  in  a  cutter  by  her  son  along  a  street  which 
crossed  three  tracks  of  the  defendants,  and  when  the  cutter  was  thirty 
feet  away  a  "  silent  "  car  passed  along  one  of  the  tracks.  The  son  pulled 
the  horse  up  suddenly,  with  the  effect  of  throwing  the  mother  out  of 
the  cutter  and  so  producing  the  injury  complained  of. 

The  jury  found  that  the  defendants  were  guilty  of  negligence,  and  that 
the  son  by  his  driving  contributed  to  the  accident. 

Held,  that,  upon  the  evidence,  the  finding  of  contributory  negligence 
could  not  be  interfered  with  ;  and  that  the  injury  was  too  remote  a 
consequence  to  be  attributed  to  the  negligence  of  the  defendants. 

Statement.  ACTION  by  husband  and  wife  for  injuries  sustained  by 
the  wife  resulting  from  the  alleged  negligence  of  the 
defendants  in  using  their  railway  in  training  and  shunting 
cars  at  crossings  in  the  town  of  Chatham,  as  well  as  in  not 
notifying  and  protecting  the  public  in  crossing  such 
railway. 

The  trial  took  place  before  MacMahon,  J.,  and  a 
jury,  at  the  Chatham  Spring  Assizes,  1888. 

Mrs.  Atkinson  was  being  driven  by  her  son  in  a  cutter 
with  a  single  horse  attached,  going  south  on  Queen  Street 
in  Chatham,  towards  their  home,  which  was  on  the  south 
side  of  Queen  Street.  There  were  three  tracks  to  cross  on 
Queen  Street  (two  main  tracks  and  a  siding,  the  latter  being 
to  the  north).  They  approached  the  siding  at  the  rate, 
according  to  young  Atkinson,  of  six  or  seven  miles  an 
hour ;  he  would  not  swear  they  were  not  going  seven  and 
a  half  miles  an  hour.  There  were,  he  said,  stationary  cars, 
upon  the  siding  and  north  main  tracks.  A  "  silent "  car 
passed  along  the  south  main  track  at  a  distance  of  about 
thirty  feet  from  the  cutter,  moving,  according  to  Mr.  Atkin- 
son, at  the  rate  of  about  five  miles  an  hour. 

The  driver  pulled  the  horse  up  suddenly  with  the  effect  of 
throwing  his  mother  out  of  the  cutter,  and  so  producing 
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the  injuries  complained  of.  He  was  quite  familiar  with 
the  place,  crossing  it  every  day. 

The  plaintiffs  claimed  as  a  breach  of  duty  by  defendants 
their  not  having  some  one  stationed  at  the  crossing  to 
warn  people  that  there  was  a  car  crossing  the  track.  The 
defendants,  while  denying  this  liability,  said  that  for  their 
own  protection  they  had  a  flagman  stationed  there  for  that 
purpose,  and  that  he  did  warn  Mr.  and  Mrs.  Atkinson. 

The  jury  were  asked  questions,  which  they  answered  as 
follows : 

1st.  Were  the  defendants  guilty  of  any  negligence  ? 
If  so,  in  what  does  the  negligence  consist  ? 

A.  Yes.  Flagman  not  capable  of  attending  to  both 
crossings.* 

2nd.  Did  young  Atkinson  by  his  driving  contribute  to 
the  accident  which  resulted  in  the  injury  to  his  mother  ? 
A.  Yes.    And  they  assessed  damages. 

The  learned  Judge  thought  the  defendants  entitled  to 
the  verdict,  and  ordered  judgment  to  be  entered  accordingly- 

During  the  Easter  Sittings  of  the  Divisional  Court  in 
1888,  Lount,  Q.C.,  obtained  an  order  nisi  to  set  aside  the 
finding  on  question  2,  and  for  a  new  trial  on  certain  grounds 
of  alleged  misdirection.  He  also  gave  a  notice  of  motion  to 
enter  judgment  for  the  plaintiffs  on  the  findings  of  the  jury. 

Osier,  Q.C.,  moved  for  a  cross-rule. 

On  20th  November,  1888,  Lount,  Q.C.,  supported  his 
motions. 

Osle7%  Q.C.,  shewed  cause. 

February  4,  1889.  The  judgment  of  the  Court  was 
delivered  by 

Falconbridqe,  J. : — 

As  to  the  grounds  taken  in  plaintiffs'  order  nisi,  the 
finding  of  the  jury  in  answer  to  question  2  cannot  be  said 
to  be  against  law  and  evidence,  nor  is  it  perverse. 

*Another  street  crossed  the  tracks  not  far  from  Queen  Street,  and  the 
flagman  was  stationed  between  the  two. 
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Judgment.       The  alleged  misdirections  are^  iit  most,  expressions  of 
Falconbridge,  opinion  on  facts  disclosed  in  evidence,    Nothing  was  with-- 
drawn  from  the  jury.    No  complaint  is  made  of  misdirec- 
tion in  law,  and  the  learned  Judge  was  well  within  the  rule 
laid  down  in  Dougherty  v.  Williams^  82  U.  C.  R.  215. 

It  remains  to  consider  the  motion  to  enter  a  verdict  for 
the  plaintiffs. 

As  to  this,  we  think  that  the  injury  complained  of  was 
a  consequence  too  remote  to  be  attributed  to  the  alleged 
negligence  of  the  defendants,  even  if  such  negligence 
existed;  The  cases  where,  owing  to  the  neglect  of  duty 
by  defendants,  a  plaintiff's  horse  Was  allowed  to  approach 
so  near  a  passing  train  that  he  took  fright  from  it,  and  so 
caused  the  injury,  are  quite  distinguishable.  Here,  not 
the  animal  but  the  driver  took  fright,  and  what  followed 
was  not  proximately  caused  by,  nor  was  it  the  natural  and 
reasonable  result  of,  any  act  of  defendants. 

This  does  not  involve  the  consideration  of  whether 
actual  impact  or  contact  is  indispensable. 

Plaintiffs'  motion  must  be  dismissed  with  costs. 

Victorian  Railways  Commissioners  v.  Covltas,  IS  App. 
Gas.  222  ;  Mills  v.  Armstrong,  ih.  1 ;  Rosenberger  v.  Grand 
Trunk  R.  W.  Co,,  8  A.  K  482 ;  Sharp  v.  Powell,  L.  7  0 
P.  253;  Vandenhurgh  v.  Truax,  4  Denio  464. 
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[QUEEN'S  BENCH  DIVISION.] 

Wills  v.  Carman. 

Defamation — Libel— Question  for  jury — New  trial-^^-Misdirection-^  Objec- 
tion at  trial — Pleading — Fair  comment — Admissibility  of  evidence  of 
truth  of  matters  commented  upon. 

In  actions  of  libel  new  tiials  are  not  granted  merely  on  the  ground  that 
the  verdict  is  against  evidence  and  the  weight  of  evidence.  It  is  for 
the  jury  to  say  whether  alleged  defamatory  matter  published  is  a  libel 
or  not,  and  the  widest  latitude  is  given  to  them  is  dealing  with  it. 

When  no  objection  is  made  at  the  trial  to  the  Judge's  charge,  the  ground 
of  misdirection  is  untenable  on  a  motion  for  a  new  trial. 

In  this  action  of  libel  the  defendant  did  not  plead  justification,  but  he 
said  in  his  defence  that  the  alleged  libel  was  &  fair  comment  upon 
matters  of  public  and  general  interest. 

Held,  that  he  was  entitled  under  this  defence  to  shew  that  the  matters 
upon  which  he  commented  were  true. 

Lefroy  v.  Burnside,  4  L.  R.  (Ireland)  556  ;  Davis  v.  Shenstone,  11  App. 
Cas.  187  ;  and  Riordan  v.  Willox,  4  Times  L.  R,  475,  referred  to. 

This  was  an  action  of  libel  for  alleged  defamatory  statement, 
matter  published  by  the  defendant  in  a  newspaper  pub- 
lished by  hinij  reflecting  on  the  conduct  of  the  plaintiff  as 
treasurer  of  the  county  of  Hastings,  to  which  action  the 
defendant  pleaded  "  not  guilty/'  and  that  the  alleged  libel 
was  a  fair  and  bond  fide'  comment  upon  matters  of  public 
and  general  interest  respecting  the  conduct  of  a  public 
officer,  and  was  published  bond  fide,  and  without  malice, 
and  for  the  public  benefit. 

The  cause  was  tried  at  the  Autumn  Sittings  of  this  Court^ 
1888,  at  Belleville,  before  Rose,  J.,  and  a  jury,  when  a 
verdict  was  found  for  the  defendant. 

This  was  the  second  trial  of  the  action,  directed  by  the 
Court  of  Appeal.    See  14  AR.  656. 

The  plaintiff  moved  to  set  aside  the  verdict  and  for  a 
new  trial  on  the  following  grounds  :  (1)  That  the  verdict 
was  contrary  to  and  against  the  weight  of  evidence  (2.) 
That  the  learned  Judge  improperly  allowed  evidence  to 
be  received  of  the  truth  of  the  matters  charged  as  libellous^ 
there  being  no  defence  of  justification  pleaded.  (3)  That 
the  learned  Judge  improperly  allowed  the  plaintiff  (.sic) 
to  give  in  evidence  the  written  report  of  a  committee  of 
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Statement,    the  council  of  the  county  of  HastingvS  to  said  council. 

(4)  That  the  learned  Judge  improperly  admitted  evidence 
on  behalf  of  the  defendant,  objected  to  at  the  time  on 
behalf  of  the  plaintiff,  and  which  objections  and  the 
ruling  thereon  appear  more  fully  in  the  notes  of  proceed- 
ings at  the  trial.  (5)  Of  misdirection  on  the  part  of  the 
learned  Judge  before  whom  this  action  was  tried,  as 
appears  by  the  shorthand  notes  of  said  trial. 

November  30,  1888.  Dickson,  Q.C.,  and  Burdett  sup- 
ported the  plaintiff's  motion,  before  the  Divisional  Court, 
all  three  J udges  being  present. 

Evidence  of  the  truth  of  the  charges  made  against  the 
plaintiff  was  not  admissible  under  the  defence  that  the 
alleged  libel  was  a  fair  and  bond  fide  comment,  which 
is  a  plea  of  privilege.  It  is  entirely  antagonistic  to  our 
rules  of  pleading,  and  most  unfair  to  the  plaintiff  to  admit 
such  evidence  without  a  plea  of  justification :  Rule  147  of 
the  O.  J.  A ,  1881  ;  Con.  Rules  402,  573  ;  Odgers,  (2nd  ed.) 
p.  538 ;  Vessey  v.  Fike,  3  C.  &  P.  512  ;  Talbutt  v.  Clark, 
2  Moo.  &  R.  312  ;  Small  v.  Mackenzie,  Drap.  104  ;  Under- 
wood V.  Pjurks,  2  Stra.  1200 ;  Scott  v.  Sampson,  8  Q.  B. 
D.  491,  495;  Davis  v.  Shenstone,  11  App.  Cas.  187.  The 
verdict  was  against  evidence,  and  there  should  be  a  new 
trial. 

Glute,  for  the  defendant.  We  had  a  right  to  prove 
the  facts  upon  which  comment  was  made  ;  in  other  words,, 
it  was  necessary  for  us  to  shew  the  foundation.  We  shew 
that  the  foundation  was  there  and  the  comments  are  for 
the  jury.  We  do  not  prove  the  truth  of  the  comments; 
but  the  truth  of  the  foundation.  I  refer  to  Odgers  (2nd 
ed.)  pp.  32-37,  40,  41  ;  Davis  v.  Shenstone,  supra ;  Turnhull 
V.  Bird,  2  F.  &.  F.  508  ;  Campbell  v.  Spottiswoode,  3  F.  & 
F.  421;  3  B.  &  S.  769;  Qathercole  v.  Miall,  15  M.  &  W. 
319.  Malice  has  nothing  to  do  with  this  defence ;  it  is 
just  as  if  we  pleaded  "  not  defamatory." 

Dickson,  in  reply.  The  defendant,  if  he  wished  to  give 
evidence  of  the  truth  of   the  foundation,  should  have 
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given  notice  of  it  on  the  pleadings  ;  this  defence  gave  no  Argument, 
notice  of  it,  and  was  misleading  if  it  was  relied  on  to  embrace 
the  evidence  given. 

February  4,  1889.    The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

According  to  the  usual  practice  of  this  Court  new  trials 
are  not  granted  in  actions  of  libel  such  as  this,  merely  on 
the  ground  that  the  verdict  is  against  the  evidence  and  the 
weight  of  evidence.  It  is  for  the  jury  to  say  whether  al- 
leged defamatory  matter  published  is  a  libel  or  not,  and  the 
widest  latitude  is  given  to  them  in  dealing  with  it. 

And,  even  if  we  thought  that  the  jury  ought  more 
properly  to  have  found  for  the  plaintiff  on  the  evidence, 
we  do  not  think  it  would  conduce  to  the  interest  of  the 
public  or  to  that  of  the  litigants  to  prolong  this  litigation 
by  granting  a  new  trial. 

No  objection  appears  to  have  been  made  to  the  charge  of 
the  learned  Judge,  and  the  ground  of  misdirection  is  there- 
fore untenable. 

The  written  report  of  the  committee  of  the  count}'- 
council  of  Hastings  was  made  by  a  committee  asked  for 
by  the  plaintiff  himself,  and  was  admissible  in  evidence,  as 
it  was  received,  in  mitigation  of  damages,  by  reason  of 
what  took  place  beween  the  plaintiff  and  defendant. 

The  matter  chiefly  argued  before  us  was  whether  the 
learned  J udge  erred  in  permitting  evidence  to  be  given  of 
the  tiuth  of  the  facts  commented  upon  by  the  defendant 
in  the  alleged  defamatory  matter  published  by  him  in  his 
newspaper,  there  being  no  plea  justifying  the  publication 
of  the  alleged  defamatory  matter  by  reason  of  its  truth. 

The  defendant  did  not  justify  nor  did  he  seek  to  justify 
the  alleged  defamatory  matter  published  as  being  true,  but 
he  alleged  that  it  was  a  fair  comment  upon  matters  of  public 
and  general  interest  and  he  was  entitled  to  shew  that  the 
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Judgment,  matters    upon   which  he  commented   were  true,  and 
Armour,    without  doing  so  it  is  clear  that  he  could  not  have  estab- 
lished  his  plea  of  fair  comment. 

In  Lefroy  v.  Burnside,  4  L.R.  (Ireland)  556,  Palles,  C.B., 
said,  p.  565  :  "  That  a  fair  and  bond  fide  comment  on  a  matter 
of  public  interest  is  an  excuse  of  what  would  otherwise  be  a 
defamatory  publication  is  admitted.  The  very  statement, 
however,  of  this  rule  assumes  the  matters  of  fact  com- 
mented upon  to  be  somehow  or  other  ascertained.  It  does 
not  mean  that  a  man  may  invent  facts,  and  comment  on 
the  facts  so  invented,  in  what  would  be  a  fair  and  bond 
fide  manner  on  the  supposition  that  the  facts  were  true. 

"  Setting  apart  all  question  of  form,  the  questions  which 
would  be  raised  at  a  trial  by  such  a  defence  must  neces- 
sarily be — first,  the  existence  of  a  certain  state  of  facts ; 
secondly,  whether  the  publication  sought  to  be  excused 
was  a  fair  and  bond  fide  comment  upon  such  existing  facts. 
If  the  facts  as  a  comment  upon  which  the  publication  is 
sought  to  be  excused  do  not  exist,  the  foundation  of  the 
plea  fails."  See  also  Davis  v.  Shenstone,  11  App.  Ca». 
187,  and  Riordan  v.  Willox,  4  Times  L.  R.  475, 

The  motion  must  be  dismissed  with  costs. 


ilEGmi  V.  HYMAL 


[QUEEN'S  BENCH  DIVISION.  | 


Uegina  V.  Rymal. 


Crimi'Mil  laic — Fdhe  preMnces — Contract  to  pap  monep— Giving  promissoryi 
note  instead     money —  Valuable  secwtity^ 


The  defendant,  by  untrue  re^jresentations,  made  with  knowledge  that  they 
were  untrue,  induced  the  prosecutor  to  sign  a  contract  to  pay  |240  for 
seed  wheat.  The  defendant  also  represented  that  he  was  the  agent  of 
H.,  whose  name  appeared  in  the  contract.  H.  afterwards  called  upon 
the  prosecutor  and  procured  him  sign  and  deliver  to  him  a  promissory 
note  in  his,  H.'s,  favor  for  the  $24(X  The  contract  did  not  provide  for 
the  giving  of  a  note,  and  when  the  representations  were  made  tke  giv- 
ing a  note  was  not  meMioned,  The  prosecutol!'^  however,  swore  that  he 
gave  the  note  because  he  had  entered  into  the  contract. 

"The  defendant  was  indicted  forthafc  he,  by  false  pretences,  fraudulently 
induced  the  prosecutor  to  write  his  name  upon  a  paper  so  that  it  might 
be  afterwards  dealt  with  as  a  valuable  security;  and  upon  a  second 
count  for,  by  false  pretences,  procuring  the  prosecutor  to  deliver  to  H. 
a  certain  valuable  security. 

Heild,  upon  a  case  reserved,  that  the  charge  of  false  pretences  can  be  sus* 
tained  as  well  where  the  money  is  obtained  or  the  note  procured  to  be 
given  through  the  medium  of  a  contract,  as  when  obtained  or  procured 
without  a  contract  ;  and  the  fact  that  the  prosecutor  gave  a  note  instead 
<&f  the  money,  bj?  agreement  with  H.,  did  not  relieve  the  prisoner  from, 
the  consequences  of  his  fraud  ;  the  giving  of  the  note  was  the  direct- 
t-esult  of  the  fraud  by  which  the  contract  had  been  procured  ;  and  the 
defendant  was  properly  convicted  on  the  first  count  as  being  guilty  of  ail 
offence  under  R,      C.  ch.  164,  sec.  78  ;  but 

Held,  that  the  note  before  it  was  delivered  to  H.  was  not  a  valuable  se-- 
curity,  but  only  a  paper  upon  which  the  prosecutor  had  written  his  name 
so  that  it  might  be  (afterwards  used  and  dealt  with  as  a  valuable  security ; 
and  the  conviction  of  the  defendant  upon  the  second  count  could  not 
stand. 

Rex  V.  Danger,  Dears  &  B.  C.  C.  307,  followed. 

Ckown  case  reserved  and  stated  by  the  Judge  of  the  statement 
County  Court  of  the  county  of  Ontario,  from  the  County 
Judge^s  Criminal  Court : 

At  the  session  of  this  Court  held  on  the  ^th  day  of 
January,  1888,  John  W.  Rymal  wa«  tried  before  me  upon  a 
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Statement,  of  fall  seed  wheat  on  —  acres  of  land  ;  namely,  the  sa'id 
Swannick  and  the  said  Flewell  four  bushels  each,  and  the 
said  Douglas  two  bushels,  and  to  harvest,  thresh,  and 
deliver  on  the  first  day  of  November,  1888,  one-half  o-f 
the  wheat  produced  therefrom  to  the  farmer  from  whom 
the  said  Swannick,  Flewell,  and  Douglas  should  so  receive 
the  said  fall  seed  wheat,  to  be  sown  as  aforesaid. 

And  that  he  the  said  Rymal  had  agreements  of  the  like 
tenor  and  effect  for  the  sowing,  harvesting,  and  thresh- 
ing, including  the  agreements  particularly  above  mentioned, 
of  twenty-six  bushels  of  fall  seed  wheat,  and  the  delivery 
of  one-half  of  the  wheat  to  be  produced  therefrom  on  the 
terms  aforesaid. 

And  that  the  said  John  W.  Rymal  was  then  acting  for 
one  Thomas  Hope,  who  had  thirty  bushels  of  the  Blue 
Mountain  Improved  Seneca  Fall  Wheat,  which  was  to  be 
delivered  to  the  several  persons  who  he  alleged  had  signed 
agreements  for  the  sowing  in  the  aggregate  of  twenty -six 
bushels  of  fall  seed  wheat,  and  the  harvesting,  threshings 
and  delivering  of  the  produce  thereof  as  aforesaid,  and 
the  said  William  Christopher  St,  John  to  the  extent  of 
four  bushels,  by  means  of  which  false  pretences  the  said 
John  W.  Rymal  then  unlawfully,  fraudulently,  and  know- 
ingly did  induce  the  said  St.  John  to  write  his  name  on 
a  certain  paper  on  which  was  written  a  promissory  note 
for  $240,  payable  to  the  said  Thomas  Hope  eight  months 
after  date,  at  the  express  office,  Uxbridge,  so  that  the  same 
might  be  afterwards  used  or  dealt  with  as  a  valuable 
security  for  the  benefit  of  Hope  and  with  intent  to  injur© 
St.  John. 

There  was  also  another  count  setting  out  the  same  false 
pretences,  and  that  by  reason  of  them  St.  John  was  procured 
to  deliver  to  Hope  a  certain  valuable  security,  the  [)ronii3- 
sory  note  above  mentioned,  for  the  benefit  of  Hope,  with 
intent  to  defraud  and  injure  St.  John. 

The  formal  charge  against  the  defendant  negatived  the 
said  false  pretences  and  alleged  that  the  said  Rymal  well 
knew  these  pretence.'*  were  false  when  he  did  so  falsely 
pretend,  against  the  form  of  the  statute,  &c. 
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The  counsel  for  t'be  defendant  contended  that  the  making  Statement, 
of  the  note  to  Hope  was  not  due  to  the  representations  of 
the  defendant,  but  to  what  was  represented  by  Hope  when 
he  delivered  the  thirty  bushels  of  wheat  to  and  claimed 
from  the  prosecutor  the  money  mentioned  in  the  agreement 
which  Rymal  had  obtained  from  liim,and  delivered  to  Hope. 

They  contended  that  the  signature  of  the  note  by  the 
■prosecutor  was  too  remote  a  consequence  of  any  representa- 
tion made  by  the  defendant  to  render  him  criminally  liable 
under  the  statute. 

The  prisoner's  counsel  also  contended  that  the  promissory 
mote  obtained  by  the  defendant  from  th>e  prosecutor  was 
not  a  valuable  security  within  the  meaning  of  the  Act,  and 
they  relied  on  Begina  v.  Brady,  26  U,  C.  R.  13,  and  cases 
•cited  therein, 

I  ruled  against  these  contentions.  The  defendant  called 
no  witnesses.  I  found  on  the  evidence  that  the  defendant 
made  the  several  representations  charged,  and  that  they 
were  untrue  to  his  knowledge  when  he  made  them. 

I  also  found  that  the  prosecutor  St.  John  relied  on  his 
representations,  and  was  induced  by  them  to  sign  an  agree- 
ment to  pay  $240  for  the  thirty  bushels  of  wheat  on  the 
delivery  thereof,  and  that  the  prosecutor  was  induced  by 
reason  of  the  representations  of  the  defendant  to  make  the 
.said  promissory  note,  and  to  deliver  it  to  the  said  Hope. 
In  view  of  the  peculiar  circumstances  of  the  case,  and  the 
decision  in  Regina  v.  Brady,  I  did  not  sentence  the  prisoner^ 
but  -determined  to  ask  the  opinion  of  the  Court  above  upon 
the  following  points : 

1.  Was  there  sufficient  evidence  to  warrant  my  finding 
the  defendant  guilty  of  procuring  the  said  note  to  be 
•delivered  to  the  said  Thomas  Hope  for  his  benefit,  although 
the  agreement  obtained  from  the  prosecutor  by  Rymal  only 
provided  for  the  payment  of  $240  in  money,  and  the  giving 
of  a  promissory  note  was  not  mentioned  or  suggested  by 
Rymal  ? 

2.  Was  the  signing  and  delivering  of  the  note  by  the 
prosecutor  to  Hope,  under  all  the  circumstances,  too  remote 
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Statement.     a  consequence  of  the  prisoner's  rapresentaiions  to  make  him 
criminally  liable  ? 

8.  Was  the  note  delivered  by  the  prosecutor  to  Hope  a 
valuable  security  within  the  meaning  of  the  statute  ? 

February  4,  1889.  The  case  was  argued  before  the 
Justices  of  the  Queen'^ss  Bench  Division. 

Doif^y  for  the  prisoner. 
Farewell,  for  the  Crown. 

March  7, 1889.   The  judgment  of  the  Court  was  delivered 

by 

Armour,  C.  J.  :— 

We  understand  from  the  case  reserved  that  the  learned 
Judge  has  found  that  the  representations  made  by  the 
prisoner  to  the  prosecutor  to  induce  the  prosecutor  to  enter 
into  the  contract  were  untrue  ;  that  the  prisoner  knew  at, 
the  time  he  so  made  such  representations  to  the  prosecutor 
that  such  representations  were  untrue  ;  and  that  the  prose- 
cutor was  induced  by  such  representations  so  made  by  the 
prisoner  to  him,  not  only  to  enter  into  the  said  contract, 
but  also  afterwards  to  write  his  name  to  the  promissorj'- 
note  set  out  in  the  indictment,  to  be  used  and  dealt  with  as 
a  valuable  security. 

The  only  representations  made  by  the  prisoner  to  the 
prosecutor  were  made  at  and  before  the  prosecutor'  entered 
into  the  contract,  and  the  contract  did  not  provide  for  the 
giving  of  a  note  by  the  prosecutor  for  the  {)rice  of  the 
wheat  to  be  delivered,  but  provided  only  for  the  payment 
of  the  stipulated  price  therefor ;  and  during  such  repre- 
sentations the  giving  of  a  note  for  the  price  was  not 
mentioned  or  suggested.  The  prisoner,  how^ever,  repre- 
sented that  he  was  the  agent  of  Hope,  with  m  hom  the 
contract  was  made,  and  Hope  demanded  the  fultilment 
of  the  contract  by  the  prosecutor,  by  either  the  payment 
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of  the  stipulated  ;price  or  by  the  giving  of  a  promissory  Judgment, 
note  therefor,  and  the  prosecutor  gave  the  note  because,  as  Armour, 
he  said,  he  had  entered  into  the  contract. 

The  charge  of  false  pretences  can  be  sustained  as  well 
where  the  money  is  obtained  or  the  note  procured  to  be 
given  through  the  medium  of  a  contract,  as  when  they  are 
obtained  and  procured  to  be  given  without  any  contract. 

The  prosecutor  was  bound,  or  believed  he  was  bound, 
-and  the  prisoner  intended  he  should  be  bound,  by  the  con- 
tract, which  he  had  been  induced  to  enter  into  by  the  fraud 
•of  the  prisoner,  to  pay  the  stipulated  price  for  the  wheat ; 
and  the  fact  that  he  gave  a  note  instead  of  the  money,  by 
agreement  with  Hope,  the  prisoner's  principal,  did  not 
relieve  the  prisoner  from  the  consequences  of  his  fraud,  for 
the  prosecutor  gave  the  note  because  he  had  made  the  con- 
tract, and  to  carry  out  ,the  contract  with  the  principal 
Hope,  which  he  had  been !  induced  to  enter  into  by  the 
Iraud  of  Hope's  agent,  the  prisoner. 

The  same  false  pretence  which  operated  on  the  prosecu- 
ftor  s  mind  to  induce  him  to  enter  into  the  contract,  would 
have  operated  on  his  mind  to  induce  him  to  pay  the  stipu- 
lated price  in  money,  if  he  had  done  so ;  and  operated  on 
his  mind  to  induce  him  to  give  the  note. 

The  giving  of  the  note  was  equally  referable  to  the 
fraud  by  which  the  contract  had  been  procured  as  the  pay- 
iment  of  the  stipulated  price  in  money  would  have  been, 
and  was  the  direct  result  of  that  fraud. 

We  answer,  therefore,  questions  numbers  one  and  two 
in  the  affirmative. 

The  prisoner  was,  therefore,  properly  convicted  upon 
the  first  count  of  the  indictment,  as  being  guilty  of  an 
offence  under  R.  S.  C.  ch.  164,  sec.  78,  for  he,  with  intent 
to  defraud  the  prosecutor,  by  false  pretences,  fraudulently 
induced  him  to  write  his  name  upon  a  paper  so  that  the 
«ame  might  be  afterwards  used  and  dealt  with  as  a  valuable 
.security. 

The  third  question  is  rather  obscure,  **  Was  the  note 
•delivered  by  the  prosecutor  to  Hope  a  valuable  security 
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Judgment,  -within  the  meanirtg  of  the  statute  ?"    The  note  upon  being 
Armour    delivered  to  Hope  was  a  valuable  security ;  before  it  was 
delivered  to  Hope  it  was  a  paper  upon  which  the  prosecutor 
had  written  his  name  so  that  it  might  be  afterwards  used 
and  dealt  with  as  a  valuable  security. 

We  think  the  second  count  open  to  the  objection  success- 
fully raised  in  Regina  r.  Danger,  Dearsley  &  Bell  307. 
We  are,  therefore,  of  opinion  that  the  conviction  of  the 
prisoner  upon  the  first  count  of  the  indictment  should  be 
affirmed,  and  that  the  conviction  should  be  confined  to  that 
count. 

See  Regina  v.  Kenrick,  5  Q.  B.  49  ;  Regina  v.  Abbott, 

1  Den.  C.  C.  278  ;  Regina  v.  Biirgon,  Dearsley  &  Bell  11 ; 
Regina  v.  Gardner,  Dearsley  &  Bell  40  ;  Regina  v.  Bryan, 

2  F.  &)  F.  567 ;  Regina  v.  Martin,  L.  R  1  C.  C.  R.  56  ; 
Regina  v.  Greathead,  14  Cox  108 ;  Regina  v.  Lamer,  14 
Cox  49*7  ;  Regina  v.  Burton,  16  Cox  62  ;  Regina  Y.Brady,. 
26  U.  C.  R.  13. 
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[CHANCERY  DIVISION.] 

Cameron  v.  Gibson. 

Mortgage — Conveyance — Merger— Chattel  mortgage  of  growing  crops — 
Fructua  industriales. 

A.  C,  owner  of  certain  lands,  mortgaged  them  to  a  loan  company,  and 
afterwards  executed  two  successive  mortgages  to  one  H.  Afterwards, 
in  1887,  A.  C.  sowed  a  quantity  of  fall  wheat,  and  in  January,  1888, 
made  a  chattel  mortgage  of  this  wheat  to  G.,  which  chattel  mort- 
gage was  properly  registered.  On  April  4th,  1888,  before  the  harvest, 
under  pressure  from  H.,  A.  O.  conveyed  to  H.  the  lands  for  a  consider- 
ation equal  to  what  was  due  on  the  three  mortgages,  and  a  small  addi- 
tional unsecured  debt  due  from  him  to  H.  On  April  the  5th,  1888,  H. 
leased  the  property  to  A.  J.  C.  for  a  year. 

When  the  fall  wheat  was  ripe,  A.  J.  C.  cut  and  harvested  it,  but  G.  sent 
and  seized  it  under  his  chattel  mortgage,  and  A.  J.  C.  now  brought  this 
action  to  recover  its  value. 

Held,  that  on  his  taking  the  conveyance  from  A.  C,  the  rights  of  H.,  as 
mortgagee,  were  merged,  for  the  evidence  pointed  strongly  against  an 
intention  on  his  part  that  the  mortgage  debts  should  remain,  and  there- 
fore G.  's  right  as  chattel  mortgagee  became  prior  in  point  of  time  to  the 
title  of  H.,  and  the  action  must  be  dismissed.  As  mortgagee,  H.  would 
no  doubt  have  had  the  right  to  take  possession  of  the  crops  as  part  of 
his  security. 

This  was  an  action  brought  to  recover  the  value  of  Statement, 
certain  crops  seized  by  the  defendant  under  circumstances 
which  are  fully  set  out  in  the  judgment. 

The  action  came  on  for  trial  at  the  Assizes  at  Walker- 
town,  on  March  14th,  1889,  before  Street,  J. 

.   Klein,  for  the  plaintiff. 

H.  P.  O'Connor  and  F.  S.  O'Connor,  for  the  defendant. 

March  18th,  1889.    Street,  J. 

This  was  an  action  tried  before  me  at  the  Walkerton 
Assizes,  on  March  14th,  1889.  The  facts,  as  I  find  them, 
are  as  follows : 

Angus  Cameron,  the  father  of  the  plaintiff,  was  for  many 
years  the  owner  and  occupant  of  lot  6,  14th  concession  of 
Greenock.  Before  the  year  1881,  he  mortgaged  it  to  the 
Canada  Permanent  Loan  and  Savings  Co.,  to  secure  pay- 
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Judgment,  ment  of  $1,200  and  interest.  On  February  18th,  1881,  he  I 
Street,  J  mortgaged  it  again  to  R.  M.  Hay,  to  secure  $642  and  in- | 
terest ;  and  on  January  22nd,  1886,  he  mortgaged  it  again; 
to  R.  M.  Hay  to  secure  $474  and  interest. 

In  the  Fall  of  1887,  whilst  these  three  mortgages  were 
all  in  force,  and  all  largely  in  arrear,  Angus  Cameron 
sowed  eight  acres  of  fall  wheat  upon  the  property.  In 
January,  1888,  he  made  a  chattel  mortgage  to  the  defen- 
dant of  this  fall  wheat  then  in  the  ground,  and  of  a  quan- 
tity of  farm  stock  and  implements,  to  secure  payment  of 
advances  made  to  him  by  the  defendant,  and  this  chattel 
mortgage  was  properly  filed. 

In  April,  1888,  Hay  hearing  that  the  Loan  Company 
were  pressing  Angus  Cameron  for  payment  of  the  arrears 
due  on  his  mortgage,  told  him  that  he  must  give  him  up 
the  land  at  once  or  he  would  foreclose.  Cameron  pleaded 
for  leave  to  retain  the  property  until  after  harvest,  but 
Hay  refused,  and  thereupon  on  April  4th,  1888,  Angus 
Camei-on  executed  to  him  a  conveyance  of  the  property 
for  the  expressed  consideration  of  $3,800.  Hay  was  called 
as  a  witness  and  explained  that  the  consideration  was 
intended  to  represent  the  amount  then  due  upon  the  three 
mortgages,  and  a  further  sum  of  $200  due  him  by  Angus 
Cameron,  these  anjounts  being  as  follows: 

Due  on  the  mortgage  to  the  Canada  Permanent  Loan 

and  Savings  Co   $1,800  00 

Due  on  two  mortgages  to  Hay  1,797  70 

Loan  unsecured    200  00 


$3,797  70 

At  the  time  of  this  conveyance  Angus  Cameron  remained 
in  possession  of  the  property  On  the  following  day — viz. 
April  5th,  1888,  Hay  made  a  lease  to  the  plaintiff,  A.  J. 
Cameron,  a  son  of  Angus  Cameron,  for  a  year  at  the  rent 
of  $174,  which  was  n<jt  alleged  to  be  other  than  a  fair 
rent,  A.  J.  Cameron  had  been  living  on  the  place  with 
his  father  aap  to  the  time  the  lease  was  made,  and  his 
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father  remained  with  the  other  members  of  the  family  on  Judgment, 
the  place  when  the  plaintiff  became  the  tenant.  No  Street,  J. 
motive  w^as  suggested  which  should  render  this  an  impro- 
per arrangement  at  the  time.  Hay  wished  to  begin-to 
derive  a  rent  at  once  from  the  property,  and  thought  no 
doubt  that  he  would  be  more  likely  to  obtain  it  from  a 
young  and  vigorous  man,  such  as  the  plaintiff  appeared  to 
be,  than  from  his  father,  who  was  old  and  moreover  accus- 
tomed to  ow^e  money  to  Hay  which  he  was  not  able  to  pay. 

Before  the  lease  was  obtained,  the  Caniei'ons  had  held  a 
family  council  and  other  arrangements  with  regard  to 
another  home  had  been  proposed,  but  been  found  imprac- 
ticable. It  was  then  that  the  plaintiff  went  to  Hay  and 
made  arrangments  for  the  lease  which  he  obtained,  and 
under  which  he  became  a  bond  fide  lessee  of  the  property. 

When  the  fall  wheat  was  ripe,  the  plaintiff  cut,  harvested 
and  threshed  it ;  the  defendant  then  sent  out  an  agent  and 
seized  it  and  carried  it  away,  claiming  to  be  the  owner 
under  his  chattel  mortgage.  The  quantity  taken  was 
eighty-four  to  eighty-five  bushels,  worth  $1  a  bushel  at 
the  time.  The  plaintiff  brings  this  action  to  recover  the 
value  of  this  wheat. 

The  defendant  in  his  statement  of  defence,  sets  up  his 
chattel  mortgage  from  Angus  Cameron,  and  alleges  notice 
of  it  to  the  plaintiff  before  the  making  of  the  lease  from 
Hay  under  which  the  plaintiff  claims  the  property.  The 
plaintiff  replies  that  the  chattel  mortgage  so  far  as  it 
relates  to  the  wheat,  was  obtained  by  fraud  upon  Angus 
Cameron,  the  mortgagor.  I  think  this  issue  must^be  decided 
against  the  plaintiff  The  defendant  swears  that  the  grow- 
ing crops  were  included  in  the  chattel  mortgage  now  in 
question,  and  also  in  two  former  chattel  mortgages  given 
at  intervals  of  about  a  year  by  Angus  Cameron  to  him, 
with  the  full  knowledere  and  consent  of  the  mortoao-or. 
Angus  Cameron  being  called  as  a  witness  for  the  plaintiff, 
swore  that  he  was  not  aware  that  the  crops  were  included 
in  any  of  the  chattel  moi-tgages.  He  ^<tated  further,  how- 
ever, on  cio^s-exaiuination  that  he  told  the  defendant  when 
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Judgment,  the  chattel  mortgages  were  being  drawn  that  he  might 
Street,  J.  include  all  his  property  in  them,  and  that  he  would  wil- 
lingly have  given  the  crops  with  the  rest  of  the  property 
covered  by  them,  if  the  defendant  had  asked  him  to  do 
so  ;  his  memory  was  apparently  a  defective  one,  and  he 
admitted  that  the  quantity  of  land  stated  in  the  chattel 
mortgage  as  being  sown  with  fall  wheat  in  each  year,  was 
correctly  stated  ;  he  w^as  unable  to  explain  how  the  defen- 
dant could  have  obtained  this  information  without  asking 
him  for  it.  The  written  document  itself,  and  the  proba- 
bilities therefore  all  support  the  defendant's  story,  and 
there  is  nothing  at  all  to  corroborate  that  of  Angus 
Cameron. 

The  question  as  to  the  ownership  of  the  wheat  must, 
therefore,  depend  upon  whether,  under  the  circumstances 
I  have  stated,  the  rights  of  the  defendant  under  the  chattel 
mortgage  are  or  are  not  paramount  to  those  of  Hay  the 
lessor  of  the  plaintiff;  and  this,  I  think,  must  be  deter- 
mined by  ascertaining  whether  in  taking  a  conveyance 
from  Angus  Cameron,  Hay's  rights  as  mortgagee  were  or 
were  not  merged. 

If  Hay  had  simply  taken  possession  of  the  land  as 
mortgagee,  he  would  have  been  entitled,  certainly  as 
against  the  mortgagor,  to  hold  the  crops  as  a  part  of  his 
security:  McDowell  v.  Fhippen,  1  0.  R.  143,  and  the  cases 
there  cited ;  and  inasmuch  as  the  defendant  in  taking  his 
chattel  mortgage,  was  subsequent  to  the  Hay  mortgages, 
he  must  be  held  to  have  taken  it  with  the  knowledge  that 
the  mortgagee  might  exercise  his  right  to  take  possession, 
and  to  keep  the  crops  as  part  of  his  security ;  in  other 
words,  his  position  is  not  stronger  than  that  of  Angus 
Cameron  his  mortgagor.  If  then  Hay  has  not  by  taking  the 
conveyance  from  Angus  Cameron  lost  his  rights  as  mort- 
gagee, he  wa«  entitled  to  the  crops  growing  at  the  time  he 
took  possession  as  against  the  defendant,  and  they  passed 
by  the  lease  to  the  plaintiff. 

A  mortgagee  may  take  from  the  mortgagor  a  release  of 
the  equity  of  redemption  in  any  land  without  thereby 


XVIl] 


CAMERON  V.  GIBSON. 


237 


merging  the  mortgage  debt  as  against  an}^  subsequent  Judgment, 
mortgagee  or  person  having  a  charge  upon  the  same  pro-  Street,  J, 
perty  :  R.  S.  0.  ch.  102,  sec.  8. 

Therefore,  if  the  intention  of  the  parties  is  that  the 
mortgage  debt  shall  remain,  it  may  remain  notwithstand- 
ing that  the  equity  of  redemption  is  released  to  the  mort- 
gagee. 

The  evidence  points  strongly  against  there  being  an 
intention  on  the  part  of  the  mortgagee  that  the  mortgage 
debt  should  remain. 

The  consideration  mentioned  in  the  conveyance,  is  the 
full  amount  of  the  incumbrances  upon  the  land,  due  not 
only  to  the  grantee  Hay,  but  also  to  the  Canada  Perma- 
nent Loan  Company ;  and  it  further  includes  as  Hay  says, 
a  debt  apart  from  the  mortgages  which  was  due  him  from 
Angus  Cameron.  The  covenant  for  quiet  possession  in  the 
conveyance,  is  qualified  by  the  addition  of  the  following 
words :  "  Save  and  except  a  certain  mortgage  made  by  the 
parties  of  the  first  ana  second  parts  to  the  Canada  Perma- 
nent Loan  and  Savings  Company,  Toronto,  a  balance  of 
which  is  unpaid,  and  which  the  party  of  third  part  agrees 
to  pay  out  of  the  purchase  money  ;  and  also  tTwo  mortgages 
to  the  said  Robert  M.  Hay,  the  party  hereto  mentioned  as 
the  party  of  the  third  pai't." 

This  conveyance  is  dated  April  4th,  1888 ;  the  lease  from 
Hay  to  the  plaintiff  is  dated  April  oth,  1888,  and  on  April 
(jth,  1888,  Hay  executed,  and  on  April  7th,  1888,  regis- 
tered, discharges  of  the  two  mortgages  from  Angus  Cam- 
eron to  him.  I  think  that  there  is  here  a  total  absence  of 
any  evidence  of  an  intention  to  keep  alive  the  mortgage 
debt,  and  a  presence  of  much  to  shew  a  contrary  intention. 
Hay's  position  upon  taking  the  conveyance  was  then  only 
what  that  oi  a  third  person  would  have  been  who  had  come 
in  and  purchased  the  land  from  Cameron  for  $3,800,  agree- 
ing with  him  to  pay  the  mortgages  out  of  the  purchase 
money.  The  mere  fact  that  the  releases  of  mortgage  were 
not  registered  until  after  the  lease  to  the  plaintitl'  cannot 
atfect  the  plaintiff's  right ;  the  terms  of  the  conveyance 
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Judgment,  itself  were  such  as  might  at  all  events,  well  have  put  him 
Steeet,  J.       enquiry,  and  he  cannot  say  in  the  face  of  it,  and  with* 

out  having  made  enquiry,  that  he  relied  upon  Hay's  right 

as  mortgagee. 

The  chattel  mortgage  to  the  defendant  then  becomes 
prior  in  point  of  time  to  the  title  under  which  the  plain- 
tiff's claims.  Growing  crops  such  as  these,  sow^n  by  the 
person  in  possession,  and  intended  to  be  reaped  at  maturity, 
being  fructus  industriales,  are  chattels  seizable  under  exe- 
cution, and  the  ownership  of  them  is  not  an  interest  in  land 
within  the  4th  sec.  of  the  Statute  of  Frauds.  They  are 
bound  by  the  delivery  to  the  sheriff  of  an  execution  against 
the  owner,  and  they  must  equally  be  bound  by  the  act  of 
the  owner.  They  are  not  within  the  Registry  Act,  because 
they  are  chattels,  independently  of  the  form  of  the  agree- 
ment to  transfer  them  and  of  the  period,  before  or  after 
severance,  at  which  the  property  in  them  is  to  pass  to  the 
purchaser.  The  defendant  became  the  owner  of  them  by 
his  chattel  mortgage  at  the  time  it  was  executed,  but  sub- 
ject always  to  the  chance  that  Hay,  the  mortgagee  of  the 
land,  might  exercise  his  right  to  enter  into  possession  and 
take  them  before  they  w^ere  reaped.  The  mortgages  were 
paid  off,  however,  whilst  the  crops  were  still  in  the  ground, 
and  there  is  nothing  prior  to  the  chattel  mortgage,  which 
the  plaintiff  can  set  up  against  the  defendant's  right  undef 
it.  The  conveyance  from  Angus  Cameron  to  Hay  passed 
the  land  subject  to  the  existing  rights  of  the  defendant 
Under  his  chattel  mortgage  of  the  crops ;  and  the  lease 
from  Hay  to  the  plaintiff  passed  no  greater  interest. 

I  think,  under  these  circumstances,  that  the  action  must 
be  dismissed  with  costs. 

A.  H.  L. 
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[CHANCERY  DIVISION.] 

The  Anglo-Canadian  Music  Publishers'  Association^ 
(Limited)  v.  J.  Suckling  &  Sons. 

Copyright — British— Canadian— R.  S.  C  ch.  62 — Importation  of  works- 
— Prior  Canadian  copyright. 

There  is  a  very  clear  distinction  to  be  observed  in  the  Copyright  Act,  R. 
S.  C,  ch.  62,  between  w-orks  which  are  of  prior  British  copyright  and 
those  which  are  of  prior  Canadian  copyright.  If  there  is  a  prior  British 
copyright,  and  thereafter  Canadian  copyright  is  obtained  hy  the  pro- 
duction of  the  work,  then,  by  section  6,  that  local  copyright  is  subject 
to  be  invaded  by  the  importation  of  lav/ful  British  reprints. 

But  if  the  Canadian  copyright  is  first  on  the  part  of  the  author  or  his 
assigns,  then,  under  section  4,  the  monopoly  is  secured  from  all  outside 
importation. 

The  Imperial  Parliament  has  sanctioned  and  reiterated  colonial  legislation 
whereby  the  possessor  of  a  prior  Canadian  copyright  is  secured  com- 
pletely against  all  interfe^rence  to  the  territorial  extent  of  the  Dominion, 
even  as  against  English  reproductions  or  copies  made  under  a  subse- 
quent British  copyright. 

This  was  a  special  case  stated  for  the  opinion  of  the  statement. 
Court  in  the  above  action,   and  was  in  the  following 
words  : 

1.  The  plaintiffs  are  a  duly  incorporated  ©ompany  having  their  registefed 
office  in  London  and  their  trading  and  publishing  establishment  in  the 
city  of  Toronto,  in  the  Province  of  Ontario. 

2.  That  the  opera  known  and  designated  as  "Ruddigore,  or  tho 
Witch's  Curse,"  was  written  by  W.  S.  Gilbert,  and  the  music  composed 
by  Sir  Arthur  Sullivan,  and  the  said  Gilbert  &  Sullivan  were,  at  the  dates 
of  the  following  assignments,  the  proprietors  of  the  said  opera. 

3.  That  by  deeds  of  assignment,  bearing  date  respectively  the  27th 
and  31st  days  of  January,  1887,  the  said  Gilbert  and  Sullivan  sold  and 
assigned  to  the  plaintiffs  all  their  (the  vendors')  respective  rights  within 
and  through  the  Dominion  of  Canada,  but  not  elsewhere,  in  the  words  and 
music  of  the  said  opera,  and  also  the  exclusive  liberty  and  license  to  d» 
all  acts  necessary  to  obtain  copyright  of  the  said  words  and  mftsic^ 

4.  The  said  deeds  are  produced  and  may  be  referred  to  for  greater  cer" 
tainty  as  to  their  contents. 

5.  The  said  deeds  were  duly  recorded  in  the  office  of  the  Minister  of 
Agriculture  for  the  Dominion  of  Canada,  on  the  24th  day  of  February, 
1887,  and  the  12th  day  of  March,  1887,  respectively. 

6.  That  under  the  provisions  of  section  13  of  ch.  62,  of  the  R.  S.  C, 
being  the  Canadian  Copyright  Act,  and  in  manner  prescribed  by  the  Act 
the  plaintiffs,  as  the  assignees  and  legal  representatives  of  the  authors, 
secured  interim  copyright  to  the  said  opera  at  the  times  following— namely,- 
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Statement,  to  the  words  thereof  on  the  14th  day  of  February,  1887,  and  to  the  musi- 
cal composition  on  the  12th  day  of  March,  1887,  notice  of  which  interim 
copyright  was  duly  published  as  required  by  the  Act. 

7.  That  the  plaintiffs  duly  obtained  the  final  copyright  to  the  said 
words  and  music  at  the  times  following — that  is  to  say,  in  the  said  words 
on  the  23rd  day  of  February,  1887,  and  in  the  musical  composition  on 
the  23rd  day  of  March,  1887,  and  the  said  copyright  still  continues  in 
full  force  and  effect. 

8.  That  on  or  about  the  7th  day  of  January,  1887,  the  said  W.  S. 
Gilbert  and  Sir  Arthur  Sullivan  by  a  verbal  license  granted  to  Chappell 
&  Company,  music  publishers  in  London  England,  the  right  to  publish 
the  opera  in  Great  Britain  and  Ireland. 

9.  That  the  said  opera  and  all  the  arrangements  or  adaptations  of  the 
music  of  the  said  opera  in  the  waltz,  polka,  or  otherwise,  were  first  pub- 
lished within  the  United  Kingdom  of  Great  Britain  and  Ireland,  by  the 
said  Chappell  &  Company,  under  their  said  verbal  license  on  the  14th  day 
of  March,  1887,  and  that  the  copyright  in  the  said  opera  has  not  yet  been 
entered  at  Stationer's  Hall  in  England,  as  provided  by  the  Copyright  Act 
in  force  in  Great  Britain  and  Ireland. 

10.  That  the  defendants,  after  the  plaintiffs  obtained  their  Canadian 
copyright  imported  into  Canada  from  Great  Britain  and  Ireland  for  the 
purposes  of  sale  and  offered  for  sale  without  the  consent  and  license  of 
the  plaintiffs,  adaptations  and  arrangements  of  and  taken  from  the  said 
opera  and  published  under  the  names  of  "Euddigore  Waltz,"  "The 
Kuddigore  Polka,"  "The  Ruddigore  Lancers,"  and  the  "  Kuddigore 
Quadrille." 

11.  The  said  adaptations  and  arrangements  were  sold  on  the  English 
market  by  the  said  Chappell  &  Company,  and  were  purchased  by  the 
defendants  from  them. 

12.  That  the  said  several  arrangements  and  adaptations  are  based  upon 
the  original  designation  and  music  of  the  opera  and  contain  a  large  and 
substantial  portion  of  the  original  music,  and  it  is  admitted  that  they 
would  be  infringements  upon  the  plaintiffs'  copyright  if  the  defendants 
are  not  legally  entitled  under  the  facts  to  import  them.- 

13.  The  defendants  claim  that  under  the  Canadian  Copyright  Act,  they 
were  entitled  to  purchase  in  England  and  to  import  from  Great  Britain 
and  Ireland  for  the  purposes  of  sale,  and  to  sell  in  Canada  copies  of  the 
said  publications  published  and  sold  there  under  the  said  license,  notwith- 
standing the  plaintiffs'  Canadian  copyright  ;  while  on  the  other  hand  the 
plaintiffs'  contend  that  they  are  the  assignees  and  legal  representatives  of 
the  authors  within  the  meaning  of  the  Act,  and  have  as  such  acquired 
their  Canadian  copyright,  and  are  entitled  to  an  injunction  prohibiting 
such  importations  from  Great  Britain  and  Ireland  into  Canada  for  the 
purposes  of  sale  and  for  selling  the  said  copies  here. 

The  question  submitted  to  the  opinion  of  the  Court  is  : 
1.  Whether  under  the  circumstances  stated  the  defendants  were  enti- 
tled to  import  into  Canada  from  Great  Britain  and  Ireland  for  the  pur- 
poses of  sale  the  arrangements  of  the  works  published  and  isold  there  of 
which  the  plaintiffs  have  the  Canadian  copyright. 
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2.  It  is  agreed  that  should  the  question  be  answered  in  the  negative.  Statement, 
that  is,  against  the  right  to  import,  that  judgment  be  entered  upon  the 

special  case,  and  in  the  action,  for  the  plaintiffs  for  |8  damages  and  the 
costs  of  the  action,  including  the  motion  for  injunction  and  special  case. 

3.  And  in  the  event  of  the  question  being  answered  in  the  affirmative, 
that  is  against  the  plaintiff's  claim,  then  that  the  judgment  be  entered  for 
*he  defendants  upon  the  special  case,  and  in  the  action  with  costs  of  the 
said  case  and  action,  including  the  motion  for  injunction. 

The  matter  came  on  for  argument  on  January  17th, 
1889,  before  Boyd,  C. 

Bain,  Q.  C,  for  the  plaintiff. 
Gassels,  Q.  C„  for  the  defendant. 

The  following  Acts  relating  to  copyrights,  were  referred 
to  atid  commented  on  in  the  argument :  K  S.  C.  ch.  62  ; 
Imp.  5  &  6  Vic.  ch.  45  ;  Imp.  10  &  11  Vic.  ch.  95  ;  31  Vic. 
ch.  56,  (D.) ;  88  Vic.  ch.  88,  (D.) ;  Imp.  38  &  39  Vic.  ch.  53. 
Also  Copinger  on  Copyright,  2nd  ed.,  pp.  499,  707,.  70^/ ;. 
Shortt's  Law  of  Literature,  2nd  ed.,  p.  749 ;  Canadian. 
Debates  of  the  House  of  Commons  of  the  Dominion  of 
Canada,  for  1875,  p.  778;  Senate  Debates,  1875^  p.  256; 
and  Smiles  v.  Belford,  23  Gr.  590,  604,  were  also  referred  to., 

February  28th,  1889.    Boyd,  C.  :— 

A  very  clear  distinction  is  to  be  observed  in  this  Act,  R  S* 
C.  ch.  62,  between  works  which  are  of  prior  British  copy- 
right, and  those  which  are  of  prior  Canadian  Copyright. 
If  there  is  prior  British  copyright,  and  thereafter  Canadian 
copyright  is  obtained  by  production  of  the  work,  then  by 
section  6,  that  local  copyright  is  subject  to  be  invaded  by 
the  importation  of  lawful  British  reports.  But  if  the 
Canadian  copyright  is  first  on  the  part  of  the  author  or 
his  assigns,  then  under  section  4  the  monopoly  is  secured 
from  all  outside  importation. 

The  former  Copyright  Act  of  1872,  was  disallowed  by 
the  Imperial  authorities,  because  it  was  in  conflict  with 
Imperial  legislation.  But  in  the  notification  of  disallow- 
31 — VOL.  xvn.  O.K. 
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Judgment,  ance,  Lord  Carnarvon  recognized  the  constitutional  position 
Boyd,  C.  that  the  Parliament  of  Canada  under  the  B.  N.  A.  Act, 
had  power  to  deal  with  Colonial  copyright  within  the 
Dominion,  and  intimated  his  hope  that  a  measure  would  be 
passed  which,  while  preserving  the  right  of  the  owner  of 
copyright  works  in  the  United  Kingdom  and  Ireland,  would 
give  effect  to  the  views  of  the  Canadian  Government  and 
Parliament :  Canada  Sessional  Papers,  1875,  vol.  viii. 
No.  28. 

The  outcome  of  these  negotiations  is  to  be  found  in  the 
present  Act,  passed  in  1875,  and  ratified  by  the  Imperial 
Statute  the  same  year,  38  &  89  Yict,  ch.  53.  There  is  a 
clause  in  this  English  Act  providing  that  Canadian 
reprints  under  the  Dominion  Act  of  1875,  shall  not  be 
imported  into  the  United  Kingdom  unless  by  or  with  the 
authority  of  the  English  copyright  owner  (sec,  4).  That 
appears  to  be  in  some  sense  the  converse  of  the  provision 
now  in  question  in  the  Canadian  Act.  That  severed  from 
its  connection,  reads  thus  :  "  Nothing  in  this  Act  shall  be 
held  to  prohibit  the  importation  from  the  United  King- 
dom of  copies  uf  such  works  legally  printed  there."  But 
the  word  "  such,"  introduces  the  context,  and  limits  the 
proviso  to  cases  where  there  is  an  existing  or  a  prior  British 
copyright,  in  respect  of  which  the  Canadian  one  may  be  con- 
sidered subordinate,  as  being  in  time  subsequent. 

This  construction  of  the  Act  is  entirely  in  harmony  with 
the  suggestions  of  the  Royal  Copyright  Commissioners  on 
the  subject  of  Colonial  copyright.  This  commission  wa& 
appointed  because  of  the  Canadian  Act  of  1875,  38  Yic. 
ch.  88,  (D.),  which  it  was  feared  might  clash  with  the  Im- 
perial Act,  5  &  6  Vic.  ch.  45.  Appointed  in  the  same  year 
they  reported  in  May,  1878,  and  among  their  recommenda- 
tions was  this :  that  Colonial  reprints  of  copyright  works 
first  published  in  the  United  Kingdom,  should  not  be 
admitted  into  the  United  Kingdom  without  the  consent  of 
the  copyright  owner ;  and  that  reprints  in  the  United 
Kingdom  of  copyright  works  first  published  in  any  colony 
should  not  be  admitted  into  such  colony  without  the  con- 
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sent  of  the  copyright  owners :  Copinger  on  Copyright^  Judgment. 
2nd  ed.,  pp.  504-5  ;  Scrutton's  Principles  of  Copyright,  sec.  Boyd,  O. 
94.  Olaiuse  4  of  the  English  Act  of  1875,  Imp.  38  &  39  Vic. 
■ch.  53,  is  on  the  line  of  the  first  part  of  their  suggestion  ^ 
•and  the  clause  now  in  question  in  our  Act,  looks  very  like 
a  response  to  the  latter  part  of  their  advice.  I  gather  from 
the  remarks  of  the  Hon.  Aiex.  McKenzie,  (then  premier)  in 
the  Hansard  of  March  11th,  1875,  that  the  draft  of  this 
measure  had  been  submitted  by  the  Imperial  authorities  to 
the  Canadian  Government,  pp.  642,  781.  Subsequent  leg- 
islation in  England  is  also  in  accord  with  the  construction 
I  place  upon  the  clause  in  dispute.  Then  in  the  late  statute 
•of  49  &;  50  Vic.  ch.  33,  respecting  Colonial  copyright  to 
which  my  attention  was  not  called  during  the  argument,  I 
would  refer  to  section  8  :  The  Copyright  Acts  shall  *  * 
€ipply  to  a  work  first  produced  in  a  British  possession^ 
in  like  manner  as  they  apply  to  a  work  first  proauced  in 
the  United  Kingdom and  in  sub-sect.  4  of  the  same  sec- 
tion, it  reads,  "  Nothing  in  the  Copyright  Acts  *  *  shall 
prevent  the  passing  in  a  British  possession  of  any  Act 
*  *  respecting  the  copyright  within  the  limits  of  such 
possession  of  works  first  produced  in  that  ppssession.'' 
And  by  the  dictionary  clause  of  the  Act  "  produced," 
means  ^'published,"  &c.,  (sec.  11).  This  latest  English 
Act  was  first  in  force  on  June  25th,  1886,  and  the  assio-n- 
ment  of  the  Canadian  copyright  of  this  musical  composi- 
tion was  made  by  Gilbert  and  Sullivan  to  the  plaintifis  in 
January,  1887. 

Very  different  was  the  question  agitated  in  Smiles  v. 
Belford,  23  Gr.  590.  There  the  owner  of  the  British  copy- 
right sought  to  restrain  the  unauthorized  use  of  his  work 
in  Canada,  no  Canadian  copyright  being  involved.  But 
here  the  British  authors  before  publication  or  cop^^right 
in  England,  assign  their  right  in  the  work  over  Canadian 
territory,  upon  which  a  perfect  Canadian  copyright  is 
obtained  prior  to  publication  or  copyright  in  England. 
My  reading  of  the  Act  is  such  as  to  protect  fully  this 
Colonial  copyright.    It  does  not  purport  to  inhibit  dealers 
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Judgmentt  in  England  from  selling  to  whom  they  will ;  but  if  the 
Boyd,  C.  purchasers  seek  to  introduce  the  copies  so  purchased  into 
Canada,  then  the  Act  applies,  and  rightly  so,  as  against  an 
t  English  author  who  has  previously  parted  with  his  rights 
in  Canada,  and  all  taking  under  him  in  England.  Mr. 
Cassels'  arguments  as  to  the  indirect  effect  of  the  statute 
in  hampering  English  trade,  and  so  being  in  conflict  with 
Imperial  policy,  if  not  legislation,  might  have  had  pre- 
vailing force  some  years  ago — I  need  not  say  how  many — 
but  happily  now,  more  liberal  commercial  relations  obtain 
between  the  mother  country  and  her  dependencies  ;  and  in 
regard  to  Canada,  one  may  venture  to  say  that  its  practical 
commercial  independence  has  been  recognized. 

To  sum  up  the  whole  matter  (the  validity  of  copyright 
monopolies  not  being  now  open  to  discussion)  the  Impe- 
rial Parliament  sanctions  and  reiterates  Colonial  legislation 
whereby  the  possessor  of  a  prior  Canadian  copyright  is 
secured  completely  against  all  interference  to  the  territorial 
extent  of  all  the  Dominion,  even  as  against  English  repro- 
ductions or  copies  made  under  a  subsf^quent  British  copy- 
right. 

According  to  the  terms  agreed  upon  in  the  special  case, 
as  I  answer  the  question  submitted,  in  the  negative,  i.  e., 
against  the  right  to  import,  judgment  will  be  entered  for 
the  plaintiffs  for  $8  damages  and  costs. 

A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.] 

Huntingdon  v.  Attrill. 

Foreign  judgment — Action  for  penalty — Effect  of,  in  suing  in  this  Province. 

The  defendant  was  a  shareholder  and  director  in  a  joint  stock  company, 
incorporated  under  the  laws  of  the  State  of  New  York,  having  its  head 
office  in  that  State.  The  plaintiff,  a  creditor  of  the  company  for  money 
loaned  to  the  company,  sued  and  recovered  judgment  against  defend- 
ant for  an  alleged  false  certificate  given  by  defendant  while  such  direc- 
tor as  to  the  amount  of  paid  up  stock  in  the  company,  whereby,  under 
certain  statutes  of  the  said  State,  defendant  became  liable  by  way  of 
penalty  to  all  the  debts  of  the  company.  In  an  action  in  this  Province 
on  the  judgment. 

Held,  that  as  the  only  cause  of  action  which  the  plaintiff  alleged  was 
based  on  an  offence  committed  against  the  laws  of  the  State  of  New 
York,  and  the  only  sum  he  sought  to  recover  was  the  penalty  imposed 
by  statute  of  the  said  State  as  the  punishment  for  the  offence,  the  judg- 
ment could  not  be  recognized  as  creating  a  debt  enforceable  in  this 
Province. 

This  was  an  action  "by  the  plaintiff  upon  a  judgment  for  Statement. 
$100,240.03,  recovered  by  him,  on  15th  June,  188G,  in  the 
Supreme  Court  of  the  State  of  New  York  against  the 
defendant  and  one  Soutter. 

The  only  defence  relied  upon  at  the  trial  was  that  which 
was  raised  by  the  fourth  paragraph  of  the  statement  of 
defence,  viz.,  that  the  cause  of  action  upon  which  the  judg- 
ment was  recovered  existed  under  the  following  circum- 
stances : 

The  defendant  was  a  shareholder  and  director  of  a  cer- 
tain incorporated  joint  stock  company,  having  its  head 
office  in  the  State  of  New  York,  duly  incorporated  under 
the  laws  of  that  State,  called  the  "  Rockaway  Beach 
Improvement  Company,"  and  the  plaintiff  claiming  to  be  a 
creditor  of  the  said  company,  for  money  loaned  by  him  to 
the  said  company,  alleged  that  the  defendant,  as  director 
of  the  said  company,  had,  contrary  to  the  provisions  of 
certain  Acts  of  the  Legislature  of  the  said  State  of  New 
York,  signed  certain  certificates  in  relation  to  the  said 
company's  affairs,  which  were  false,  whereby,  under  and 
by  virtue  of  the  said  Acts  and  the  laws  of  the  said  State 
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Statement.  of  New  York,  the  defendant  became  liable  by  way  of 
penalty  to  the  extent  of  all  the  debis  of  the  said  company 
contracted  while  the  defendant  was  such  director ;  and,  in 
fact,  the  plaintiff's  said  cause  of  action  as  against  the 
defendant  w^as  to  enforce  the  said  penalty,  and  was,  in 
fact,  what  is  commonly  called  and  known  as  a  penal 
acti(m;  and  the  defendant  said  that  the  plaintiff  could  not 
have  maintained  an  action  in  this  Province  agfainst  the 
defendant  on  the  said  oi'io-inal  cause  of  action,  nor  could  he 
as  the  defendant  submitted,  upon  the  said  alleged  judgment, 
there  having  been  no  merger  of  the  said  original  cause  of 
action  in  the  said  alleged  judgment;  and  the  defendant 
further  submitted  that  such  alleged  judgment  was  not 
enforceable,  and  would  not  be  enforced  in  this  Province. 

The  action  was  tried  before  Street,  J.,  sitting  at  Osgoode 
Hall,  without  a  jury,  on  the  10th  September^  1888. 

Cattanach,  for  the  plaintiff. 
Osier,  Q.C.,  for  the  defendant. 

The  learned  Judge  reserved  his  decision,  and  afterwards; 
delivered  the  following  judgment : 

September  15th,  1888.    Street,  J. : — 

The  exemplification  of  the  judgment  upon  which  the- 
action  was  brought  was  put  in  by  the  plaintiff,  and  evi^ 
dence  taken  upon  commission  was  read  identifying  the  de- 
fendant in  the  present  action  as  one  of  the  defendants  in. 
the  action  in  the  Supreme  Court  of  New  York,  and  that 
Court  was  shewn  to  be  a  Court  of  Record. 

The  pleadings  in  that  action  are  fully  set  out  in  the  exem- 
plitication.  The  plaintiff  charges  that  the  defendants,  being 
two  of  the  directors  of  an  incorporated  joint  stock  company 
called  "  The  Rockaway  Beach  Improvement  Company,  lim- 
ited/' signed, and  severally  verified  each  by  his  oath,  a  certain 
certificate,  pui  suant  to  the  Act  under  which  the  company 
was  incorporated,  to  the  effect  that  the  full  amount  of  the 
capital  stock  of  the  company  had  been  paid  in,  being  the 
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sum  of  $750,000 :  that  such  certificate  was  false  in  a  mate-  Judgment, 
rial  representation,  to  wit,  in  that  it  represented  that  all  Street,  J. 
the  capital  stock  of  the  said  company  had  been  paid  for  in 
cash,  whereas,  no  part  of  such  capital  stock  was  paid  for  in 
cash  ;  and  that  such  certificate  was  false  in  another  mate- 
rial representation,  to  wit,  in  that  it  represented  that  such 
part  of  the  capital  stock  as  had  not  been  paid  for  in  money 
had  been  paid  for  in  labour  done  or  property  actually 
received  for  the  use  and  legitimate  purposes  of  the  said 
company,  at  its  fair  value,  whereas  at  least  $500,000  of  the 
capital  stock  was  never  paid  for,  either  in  money,  labour 
done,  or  property  received,  or  otherwise  :  that  the  plaintift' 
was  a  creditor  of  the  company  for  money  lent  to  the 
amount  of  $100,000,  which  had  not  been  repaid  ;  and  by 
reason  of  the  premises  he  demands  judgment  for  the 
amount  of  his  claim  as  a  creditor  of  the  company,  against 
the  defendants  in  the  action. 

The  defendants  deny  that  the  certificate  contained  either 
of  the  representations  alleged ;  and  denies  that  it  was  false 
in  any  respect. 

The  record  concludes  with  an  award  after  a  trial  by  a 
jury  of  the  issues  joined,  of  judgment  against  the  defend- 
ants for  $100,240.03. 

The  evidence  taken  under  commission  shewed  that  the 
action  was  founded  upon  a  violation  by  the  defendants  of 
section  21,  of  ch.  611,  of  a  statute  of  the  State  of  New 
York,  passed  21st  June,  1875,  which  is  in  the  following 
words : 

"  Sec.  21.  If  any  certificate  or  report  made,  or  public 
notice  given  by  the  ofiicers  of  any  such  corporation,  be 
false  in  any  material  representation,  all  the  officers  who 
shall  have  signed  the  same  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  corporation  contracted  while 
they  are  officei-s  thereof." 

Mr.  B.  F.  Tracey,  a  lawyer  practicing  in  New  York,  and 
formerly  a  Judge  of  the  Court  of  Appeal  of  the  State  of 
New  York,  stated,  in  his  evidence,  that  the  clause  in  ques- 
tion, though  not  expressly  declared  to  be  penal  b}^  the 
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Judgment,  statute  itself,  was  deemed  to  be  penal  in  its  nature  :  that 
Street,  J.  an  Act  of  a  strictly  analogous  nature  to  it  had  been  held 
in  the  Court  of  Appeal  to  be  strictly  penal  and  punitive ; 
and  that  its  provisions  were  considered  to  be  so  made  upon 
grounds  of  public  policy;  and  that  no  provision  of  the  Act, 
ch.  611,  gave  to  any  director  any  right  to  contribution 
against  any  other  director  who  has  joined  with  him  in  any 
false  report  or  certificate  on  account  of  any  sum  of  money 
collected  under  a  judgment  recovered  against  him  in  an 
action  founded  in  any  such  report  or  certificate. 

Upon  the  argument  before  me  no  question  was  made  as 
to  the  general  rule  that  our  Courts  will  not  examine  foreign 
judgments  upon  the  merits,  but  will  in  ordinary  cases  order 
judgment  to  be  entered  here  upon  the  proper  proof  being 
given  of  their  recovery  in  order  that  they  may  be  enforced 
in  this  Province. 

This  general  rule  is  subject  to  several  qualifications  and 
exceptions.  The  particular  exception  relied  upon  by  the 
defendant  here  is  thus  stated  by  Lord  Loughborough  in 
Folliott  V.  Ogden,  1  H.  Bl.  124,  at  p.  135  :  "  The  penal  laws 
of  foreign  countries  are  strictly  local,  and  aflfect  nothing 
more  than  they  can  reach  and  can  be  seized  by  virtue  of 
their  authority." 

In  Bar's  International  Law,  at  p.  574-5,  tha  author  thus, 
states  his  view  of  the  law  :  "  In  one  case  only  must  recog- 
nition and  execution  always  be  refused  to  a  judgment 
issued  abroad — viz.,  where  the  judgment  is  really  in  a 
penal  action.  The  Court  to  which  application  is  made  for 
execution  can  only  co-operate  in  so  far  as  its  law  declares 
the  judgment  to  be  absolutely  just.  It  is  then  inevitably 
necessary  that  the  whole  matter  should  be  investigated 
anew." 

In  Story's  Conflict  of  Laws,  8th  ed.,  sec.  620,  it  is  stated  : 
"  The  common  law  considers  crimes  as  altogether  local 
and  cognizable,  and  punishable  exclasively  in  the  country 
where  they  are  committed.  No  other  nation,  therefore, 
has  any  right  to  punish  them,  or  is  under  any  obligation 
to  take  notice  of,  or  to  enforce  any  judgment  rendered  in 
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such  cases  by  the  tribunals  having  authority  to  hold  juris-  Judgment, 
diction  within  the  territory  where  they  are  committed."       Street,  J. 

Westlake,  in  his  Private  International  Law,  sec.  403, 
refers  to  "  the  rule  well  fixed  in  England,  that  no  effect  is 
ever  given  to  foreign  penal  laws  otherwise  than  in  pursu- 
ance of  a  treaty." 

In  Piggott's  Foreign  Judgments,  2d  ed.,  p  209,  the  rule  is 
stated  thus :  "  It  is  an  universal  rule  that  the  penal  laws  of 
a  country  are  of  no  effect  beyond  the  limits  of  the  country; 
consequently  judgments  proceeding  on  such  laws  will  not 
be  recognized  in  any  other  State." 

In  Halleck's  International  Law,  ed.  1878,  p.  196,  sec.  29, 
he  ssiys: "  A  criminal  sentence,  pronounced  under  the  muni- 
cipal law  of  one  State  can  have  no  legal  etfect  in  another. 
If  it  be  a  conviction,  it  cannot  be  executed  without  the 
limits  of  the  State  in  which  it  is  pronounced;  and  if  such 
conviction  be  attended  with  civil  disqualifications  in  the 
country  where  pronounced,  these  disqualifications  do  not 
follow  the  offender  into  another  independent  State.  In  the 
words  of  Martens  :  '  a  sentence  which  attacks  the  honour, 
rights,  or  property  of  a  criminal  cannot  extend  beyond  the 
Courts  of  the  territory  of  the  Sovereign  who  has  pronounced  , 
it,  so  that  he  who  has  been  declared  infamous,  is  infamous  in 
fact,  but  not  in  law,  and  the  confiscation  of  his  property 
cannot  affect  his  property  situate  in  a  foreign  country.' " 

In  Wharton  on  Conflict  of  Laws,  2nd.  ed.,  sec.  4,  the 
following  statement  of  the  law  is  made:  "To  the  rule 
that  the  law,  to  which  a  case  is  from  its  nature  sub- 
ject is  to  govern  it  everywhere,  there  are  several  marked 
exceptions.  The  first  is,  that  such  law  must  not  infringe 
the  distinctive  policy  of  the  forum.  The  second  is 
that  one  State  will  not  execute  the  penal  laws  of  another. 
This,  so  far  as  concerns  the  penalties  imposed  on  crimes, 
will  hereafter  be  fully  illustrated.  But  the  rule  also 
applies  to  eivil  suits  for  penalties." 

The  English  authorities  cited  in  support  of  this  latter 
statement  are  Ogden  v.  Folliott,  3  T.  R.  720,  and  Wolf  v. 
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Judgment.   Qxholm,  6  M.  &  S.  99.     The  American  authorities  cited 

Street,  J.    are  very  numerous. 

And  again,  at  sec.  833,  the  same  author  says :  "  We 
have  already  seen  that  penal  laws  have  no  extra  territo- 
rial force.  The  same  limitation  applies  to  foreign  penal 
judgments,  since  otherwise  all  that  would  be  necessary 
to  give  ubiquitous  effect  to  a  penal  law  would  be  to 
put  it  in  the  shape  of  a  judgment."  He  here  cites  in  a 
footnote,  Brocher,  Droit  int.  prive  "  Les  jugements  rendus 
en  matiere  penale  ne  depassent  generalement  pas  les  fron- 
tieres." 

In  Rorer's  Interstate  Law,  ch.  15  ph.  1,  p.  148,  it  is 
said  that  "  Statutory  penalties  can  only  be  enforced  in 
the  Courts  of  the  State  by  the  laws  of  which  they  are 
imposed  ;  they  cannot  be  enforced  elsewhere,  either  by 
force  of  the  statute  creating  them,  nor  upon  the  principles 
of  comity." 

The  opinion  of  Lord  Kames  is  thus  stated  in  his  Princi- 
ples of  Equity  : 

"  The  proper  place  for  punishment  is  where  the  crime 
is  committed,  and  no  society  takes  concern  in  any  crime  but 
what  is  hurtful  to  itself  ";  and  after  stating  the  duty  to 
enforce  jiidgments  and  decrees  for  civil  debts  and  damages, 
he  states  as  an  exception  to  this  duty,  "  but  this  includes 
not  a  decree  decerning  for  a  penalty,  because  no  (^ourt 
reckons  itself  bound  to  punish,  or  to  concur  in  punishing 
any  delict  committed  extra  territorium'' 

The  opinions  of  jurists  and  text  writers  seem  to  be  unani- 
mous as  to  the  existence  of  the  rule  stated  by  Lord  Lough- 
borough in  Folliott  v.  Ogden,  1  H.  Bl.,  at  p.  135,  and 
repeated  by  the  Court  upon  the  further  argument  of  the 
same  case  reported  as  Ogden  v.  Folliot,  3  T.  R.  720. 

'J'he  facts  of  that  case  are  concisely  stated  thus  in  the 
headnote: 

"  A.  and  B.  being  inhabitants  of  the  United  States  of 
America,  while  those  States  were  colonies  of  Great  Britain, 
and  before  the  war  broke  out  between  the  two  coun- 
tries, B.  executed  a  bond  to  A.    During  the  war,  after 
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the   declaration  of  independence  by  the  Congress,  both  Judgment 
parties   are   attainted,  their    property  confiscated,   and   Street,  J 
vested   in   the   respective   States,  of  which  they  were 
inhabitants,  by  the  Legislative  Acts  of  those  States,  and 
a  fund  provided  for  payment  of  the  debts  of  B." 

The  Court  of  Common  Pleas  held  "  that  A.  may  main- 
tain an  action  on  the  bond  against  B.  in  England ;  that 
the  several  Acts  of  attainder  and  confiscation,  as  passed 
by  Sovereign  independent  States  did  not  disable  A.  from 
suing,  nor  exempt  B.  from  being  sued  in  England." 

To  the  same  effect  are  the  decisions  of  Addams  v.  Warden, 
6  Lower  Canada.  Rep.  237, and  Lynch  v.  Provivcial  Govern- 
ment of  Paraguay,  L.  R.  2  P.  &  D.  268. 

See  also  the  elaborate  judgment  of  the  Supreme  Court 
of  the  United  States  delivered  by  Mr.  Justice  Gray  in  the 
late  case  of  State  of  Wisconsin  v.  Pelican  Lns.  Co.  of  New 
Orleans,  reported  8  Sup  Ct.  Reporter  1370,  in  which  this 
question  is  fully  considered. 

The  case  of  Batthyany  v.  Walfovd,  36  Ch.  D.  269,  was 
relied  on  by  the  plain tifl['s  counsel  as  estaolishing  that 
English  Courts  will  enforce  penalties  imposed  by  the  laws 
of  foreign  countries;  but  the  principle  upon  which  that  case  ^ 
was  decided  does  not  by  any  means  support  this  conten- 
tion, the  obligation  imposed  by  the  foreign  statute  being 
treated  by  the  English  Court  as  being  an  obligation  in 
the  nature  of  an  implied  contract. 

The  principle  stated  by  Lord  Loughborough,  and  repeat- 
ed by  the  various  writers  to  whom  I  have  referred,  must,  I 
think,  be  treated  as  very  clearly  settled ;  and  it  becomes 
necessary  to  enquire  whether  the  action  brought  by  the 
plaintiff  against  the  defendant  and  Soutter  in  the  Supreme 
Court  of  New  York,  was  founded  upon  a  penal  law  within 
the  intention  and  scope  of  the  principle  so  laid  down. 

It  is  to  b(i  observed  that  the  action  is  clearly  not  based 
upon  any  contract  express  or  implied  ;  but  is  founded 
entirely  upon  the  liability  imposed  by  the  statute ;  and 
that  liability  is  not  measured  or  affected  by  any  question 
as  to  whether  or  not  a  creditor  has  sustained  damage  by 
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Judgment,  reason  of  the  false  statement  complained  of,  but  is  absolute 
Street,  J.  to  the  extent  of  the  whole  of  the  debts  of  the  corporation 
upon  the  false  statement  being  proved.  The  liability 
created  is  entirely  statutory,  and  the  present  plaintiff  by 
the  form  in  which  his  action  is  brought  so  treats  it,  and 
does  not  claim  the  amount  of  his  debt  against  the  company 
as  being  due  from  the  defendants,  either  as  upon  a  contract 
or  a  tort ;  but  insists  that,  by  reason  of  the  false  statement 
in  the  certificate,  he  claims  the  amount  of  his  debt  from 
the  defendants. 

InPotter'sDwarris  on  Statutes,  p.  74,  a  penal  statuteis  de- 
fined as  being  "one  which  imposes  a  forfeiture  or  penalty  for 
transgressing  its  provisions,  or  for  doing  a  thing  prohibited.* 

Abbott's  Law  Dictionary,  at  p.  261-2,  defines  a  "  penal 
law  "  as  "  a  law  which  expressly  defines  or  limits  the  pun- 
ishment of  any  offence." 

Wharton's  Law  Lexicon,  7th  ed.,  p.  614,  defines  "  penal 
laws  "  as  "  those  laws  which  prohibit  an  act,  and  impose  a 
penalty  for  the  commission  of  it.  They  are  of  three  kinds : 
pcena  pecvMiaria,  poena  corporalis,  and  poena  exilii. 

In  Merchants  Bank  v.  Bliss,  35  N.  Y.  41^,  which  ap- 
pears to  be  the  leading  case  in  that  State  upon  the  point,  a 
statute  to  the  same  effect  as  the  one  here  relied  on,  is  said 
to  be  strictly  penal  and  severely  punitive  in  its  character, 
and  to  have  been  passed  upon  grounds  of  public  policy, 
with  the  object  of  protecting  the  public  against  false  state- 
ments by  the  officers  of  incorporated  companies,  and  for 
punishing  them  for  false  statements  if  made. 

This  case  has  apparently  been  followed  ever  since  in  a 
series  of  decisions  which  are  referred  to  in  the  compara- 
tively late  case  of  Stokes  v.  Stickney,  96  N.  Y.  323. 

The  statement  of  Mr.  Tracey,  the  American  lawyer,  who 
was  examined  upon  commission,  as  to  the  view  taken  by 
the  Courts  of  the  State  of  New  York  of  the  nature  of  the 
statute,  seems  to  be  fully  borne  out  by  these  decisions  ;  and 
in  my  opinion  it  should  be  adopted  by  me  in  deciding  this 
case,  commending  itself  to  me,  as  it  does,  as  being  a  proper 
view  of  the  character  of  the  legislation  in  question. 

It  was  further  contended  by  the  plaintiff's  counsel  that 
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even  supposing  the  action  to  have  been  originally  one  of  a  Judgment 

penal  nature,  the  fact  of  the  recovery  of  the  judgment  had   Street,  J. 

merged  the  original  nature  of  the  claim  ;  and  that  the  mere 

fact  that  a  judgment  had  been  recovered  created  a  debt 

due  from  the  defendants  to  the  pJaintiff  which  the  Courts 

here  would  enforce  irrespective  of  the  nature  of  the  liability 

upon  which  the  judgment  was  originally  founded. 

The  question  of  the  extent  to  which  the  original  cause 
of  action  is  merged  in  a  foreign  judgment,  has  been  much 
discussed.  See  the  cases  collected  under  the  Duchess  of 
Kingston  s  Case,  Smith  L.  C,  9th  ed.,  p.  868,  et  seq.,  and 
the  elaborate  discussion  of  the  question  in  the  first  chap- 
ter of  Piggott  on  Foreign  Judgments,  2nd.  ed.,  p.  1  et  seq.-^ 
and  see  also  Woodruff  w.  McLennan,  14  A.  R.  242. 

I  do  not  think,  however,  that  it  is  necessary  for  me  in 
the  present  case  to  come  to  any  conclusion  upon  the  point. 
The  nature  of  the  claim  of  the  plaintiff  against  the  defen- 
dants in  the  action  in  the  New  York  Court,  and  of  the 
issues  joined  in  that  action,  are  fully  set  out  in  the  exem- 
plification of  the  judgment  which  the  plaintiff  has  put  in; 
and,  although  it  may  be  quite  true  that  our  Courts  would 
not  in  the  absence  of  any  plea  here  of  fraud  or  error  ' 
examine  into  the  merits  of  the  verdict  found  upon  those 
issues,  yet  they  certainly  will  not  close  their  eyes  and 
refuse  to  see  what  was  the  nature  of  the  original  cause  of 
action  ;  and  seeing,  as  they  must  see  from  the  plaintiff's  own 
evidence,  that  the  only  cause  of  action  which  the  plaintiff 
alleges  is  one  based  upon  an  offence  committed  by  the 
defendants  against  the  laws  of  the  State  of  New  York,  and 
that  the  only  sum  which  he  seeks  to  recover  is  the  penalty 
fixed  by  the  statute  of  the  State  of  New  York  as  the 
punishment  for  that  offence,  I  think  it  is  their  duty  to 
say  that  they  will  not  recognize  that  judgment  as  creating 
a  debt  enforceable  in  this  Province,  "  otherwise,"  to  quote 
again  from  Wharton's  Conflict  of  Laws,  2nd.  ed.,  sec.  833 
"  all  that  would  be  necessary  to  give  ubiquitous  effect  to 
a  penal  law  would  be  to  put  it  in  the  shape  of  a  judgment." 

I  think  for  these  reasons  that  the  acti(ni  must  be  dis- 
I  missed,  with  costs. 

i 
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Trusts  mid  trusteeh-— Limitation  of  actions — Marriage  settlement — One  oj 
benejiciaries  taking  possession — Subsequent  appointment  as  trustee — - 1 
Title  by  possession.  ; 

On  25th  July,  1853,  J.  M.,  by  marriage  settlement,  conveyed  certain  ! 
property,  including  an  hotel,  to  trustees  to  permit  him  to  receive  the  \ 
rents  for  his  life,  excepting  a  life  annuity  to  his  wife,  and  on  his  death,  ! 
subject  to  such  annuity,  to  pay  annuities  to  each  of  his  two  daughters, 
S.  M.  and  C.  A.  M. ,  and  subject  thereto  to  divide  the  balance  of  the 
rents  annually  into  three  equal  shares,  and  to  apply  one  share  to  the 
support  and  education  of  the  children  of  a  deceased  son,  W.  M ,  M. ; 
another  share  to  a  son,  R.  D.  M.,  and  the  third  share  to  his  daughter, 
F.  E,  0.,  with  limitations  over.  On  27th  March,  1860,  by  a  decree  in 
chancery  W.  and  0.  Were  appointed  trustees  in  the  place  of  B.  and  P., 
and  the  trust  estate  was  vested  in  them.  J.  M.  died  on  12th  March. 
1870.  W.  M.  M.'s  children  all  died  in  J.  M.'s  lifetime,  and  their  said 
onc'third  share  having  thereby  reverted  to  J.  M.,  he  disposed  of  same 
by  his  will.  On  10th  May,  1882,  judgment  of  the  High  Court  was  pro- 
nounced,  directing  the  removal  of  W.  ,the  surviving  trustee,  that  an 
account  be  taken,  and  appointing  R.  D,  M.  and  R.  C.  trustees  ;  and 
also  directing  that  all  lands,  etc.,  and  all  other  assets  both  real  and 
personal  now  vested  in  W.  as  such  trustee,  be  vested  in  R.  D.  M.  and 
R.  C.  upon  the  several  trusts  in  the  said  settlement  and  will.  On  the 
death  of  J.  M.,  R.  D.  M.  had  entered  into  possession  of  the  hotel  and 
continued  in  such  possession,  receiving  the  rents  to  his  own  use  with- 
out any  question  after  the  said  judgment,  and  up  to  his  death  on  17th 
April,  1887.  By  his  will  and  codicil,  dated  respectively  27th  April, 
1880,  and  25th  October,  1881,  he  devised  to  his  executors  his  real 
estate,  consisting  of  the  said  hotel  property,  upon  trust  to  pay  the 
rents  to  his  wife  for  life,  and  after  her  death  to  divide  same  equally 
among  his  children.  In  1888  an  action  was  brought  by  three  of  his 
children  to  have  it  declared  that  the  hotel  was  vested  in  R.  C. ,  the 
surviving  trustee,  under  the  trusts  of  the  settlement,  etc. 

Held,  that  the  action  could  not  be  maintained,  for  that  when  R.  D.  M. 
took  possession  of  the  hotel  in  1870  he  did  not  go  in  under  the  trustees, 
but  adversely  to  them,  and  continued  to  so  hold  till  his  death,  and  the 
judgment  of  May,  1882,  whereby  R.  D.  M.  was  appointed  one  of  the 
trustees,  and  the  trust  estate  vested  in  them,  could  not  be  extended 
beyond  its  ordinary  meaning  so  as  to  take  away  a  property  of  which  he 
had  become  the  absolute  owner  and  put  it  back  into  the  trust  estate. 


This  was  an  action  tried  before  Street,  J.,  without  a  jury 
at  Toronto. 

The  cause  was  entered  for  trial  at  the  Spring  Assizes 
of  1888)  but  for  the  convenience  of  the  parties  was 
adjourned,  and  tried  at  Osgoode  Hall,  on  the  10th  of 
January,  1889. 

The  pleadings  and  evidence  are  fully  set  out  in  the 
judgment. 
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J.  K.  Kerr,  Q.C.,  and  F,  M.  Morson,  for  the  plaintiff.  Argument. 
S.  H.  Blake,  Q.C.,  and  Walter  Bead,  for  the  defendants. 

January  15,  1889.    Street,  J. 

On  25th  July,  1853j  by  a  marriage  settlement  under 
seal,  John  Murchison  conveyed  to  Thomas  Bell  and  Daniel 
Pei-ry  certain  lands,  including^  amongst  others,  a  property 
upon  King  street^  in  the  city  of  Toronto,  knov^n  as  the 
Clyde  Hotel,  to  them  their  heirs  and  assigns  forever  upon 
the  follow^ing  trusts  :  To  permit  and  suffer  John  Murchison, 
the  settlor,  to  receive  the  rents  and  profits  for  his  life  to 
his  own  use,  excepting  an  annual  sum  of  £25,  to  be  paid 
to  Eliza  his  wife  during  her  life ;  upon  the  death  of  the 
settlor,  and  subject  to  the  annuity  of  £25  to  his  wife,  to 
pay  to  Sarah  Murchison  and  Charlotte  Anne  Murchison, 
daughters  of  the  settlor,  each  £60  a  year  during  their  lives, 
and,  subject  to  such  payments,  to  divide  the  balance  of  the 
rents  annually  into  three  equal  shares,  one  of  which  they 
were  to  apply  in  the  support  and  education  of  the  children 
of  Wm.  McKenzie  Murchison,  a  deceased  son  of  the  settlor  : 
another  of  which  they  were  to  pay  to  Richard  Duncan 
Murchison,  a  son  of  the  settlor  and  the  third  share  they 
were  to  pay  to  Francis  Emily  Coones,  a  daughter  of  the 
settlor;  in  the  event  of  the  death  of  Richard  Duncan 
Murchison  or  Francis  Emily  Coones  the  share  of  rents  to 
which  they  were  respectively  entitled^  was  to  be  applied 
towards  the  support  and  maintenance  of  their  children. 
Upon  the  death  of  all  the  children  of  the  settlor  living  at 
the  date  of  the  settlement,  the  trust  property  was  directed 
to  be  divided  equally  among  all  his  grand-children  then 
living,  subject  to  a  special  provision  in  regard  to  the 
annuity  of  the  settlor's  wife,  which  does  not  become 
material. 

The  marriage  settlement  contains  a  power  to  the  trustees 
to  sell  lands  and  invest  the  proceeds. 

Eliza  Murchison,  the  wife  of  the  wettlor,  died  during  his 
lifetime. 
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Judgment.  On  the  27th  March,  1860,  by  a  decree  of  the  Court  of 
Steeet,  J.    Chancery  in  a  suit  of  Murchison  v.  Perry,  Thomas  C. 

Watkins  and  Stephen  A.  Oliver  were  appointed  trustees 
of  the  marriage  settlement  in  place  of  Bell  and  Perry  ;  and 
the  trust  estate  was  vested  in  them. 

On  the  12th  March,  1870,  John  Murchison,  the  settlor, 
died,  and  his  son  Richard  Duncan  Murchison,  went  into 
possession  of  the  Clyde  Hotel  property,  and  remained  in 
possession  by  his  tenants  and  in  receipt  of  the  rents  and 
profits  to  his  own  use  without  hindrance,  claim,  or  inter- 
ruption until  his  death  on  the  l7th  April,  1887. 

At  the  time  of  the  death  of  the  settlor,  John  Murchison 
he  left  him  surviving,  the  following  descendants  named  in 
the  marriage  settlement : — Richard  D.  Murchison,  his  son ; 
Sarah  Murchison,  Charlotte  Murchison,  his  daughters,  and 
Frances  Emily  Coones,  his  grand-daughter,  being  the  only 
child  of  his  daughter  Frances  Emily  Coones,  mentioned  in 
the  marriage  settlement. 

The  children  of  William  Mackenzie  Murchison  all  died 
in  the  lifetime  of  the  settlor  ;  and  no  provision  having  been 
made  in  the  marriage  settlement  for  the  happening  of  that 
contingency,  the  share  of  the  rents  which  would  have  gone 
to  the  children  of  William  Mackenzie  Murchison,  had  they 
survived  him,  reverted  to  the  settlor,  and  was  disposed  of 
in  his  will  by  a  direction  that  £10  out  of  it  should  be  paid 
annually  to  each  of  his  daughters  Sarah  and  Charlotte, 
and  that  the  balance  of  the  income  should  be  accumulated 
and  be  treated  and  divided  as  principal  money  along  with 
the  other  trust  fund. 

On  the  16th  February,  1882,  Sarah  and  Charlotte  Mur- 
chison brought  an  action  against  Thomas  C.  Watkins,  the 
surviving  trustee  of  the  marriage  settlement,  and  against 
the  executors  of  Stephen  A.  Oliver,  the  other  trustee,  who 
died  after  his  appointment,  and  against  the  executor  of 
the  settlor,  praying  that  the  trust  accounts  might  be  taken  j 
that  Watkins  might  be  removed,  and  two  new  trustees 
might  be  appointed. 

On  the  10th  May,  1882,  judgment  w^as  pronounced  in 
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that  action  by  which  Ki chard  Duncan  Murchison,  and  all  Judgment, 
his  children,  and  Frances  Emily  Coones,  the  granddaughter  street,  J. 
of  the  settlor,  were  added  as  parties  defendants,  and  ap- 
peared by  counsel  or  guardian  :  it  was  ordered  that  Thomas 
C.  W atkins  should  be  removed  from  his  office  of  trustee  : 
that  his  accounts  should  be  taken ;  and  that  Richard  Duncan 
Murchison  and  Reuben  Coones  should  be  appointed  trus- 
tees under  the  marriage  settlement 

The  judgment,  proceeds  to  order  and  adjudge  "that  all 
the  lands,  tenements,  premises,  goods,  chattels,  *  *  and 
all  other  assets,  both  real  and  personal,  now  vested  in  the 
said  Watkins  as  such  trustee  as  aforesaid^  be  and  the  same 
are  hereby  vested  in  the  said  Richard  Duncan  Murchison 
and  Reuben  Coones,  their  heirs,  &c.,  according  to  the 
respective  natures  of  the  estates  hereby  vested,  as  joint 
tenants,  for  all  the  estate,  right,  title  and  interest  of  the  said 
Thomas  C.  Watkins  therein  and  thereto,  upon  the  several 
trusts  in  the  said  settlement  and  will,"  &c. 

Richard  Duncan  Murchison  continued  to  receive  and 
apply  to  his  own  use  without  question  the  rent  of  the^ 
Clyde  Hotel  property,  after  as  well  as  before  this  judgment. 
He  died  on  the  17th  April,  1887,  leaving  a  will  bearing  date  » 
the  27th  April,  1880,  with  a  codicil,  bearing  date  25th 
October,  1881,  by  which  he  devised  to  his  executrix  and 
executor  Catherine  Jane  Murchison  and  John  Roderick 
Murchison,  his  real  estate  consisting  of  the  "  Clyde  Hotel," 
upon  trust  to  pay  the  rents  to  his  widow  for  life,  and  after 
her  death  to  divide  the  rents  equally  between  his  children  ; 
and  upon  the  death  of  all  his  children  but  one,  then  upon 
trust  for  that  one  in  fee  simple. 

The  children  of  Richard  Duncan  Murchison  are  :  Richard 
H.  Murchison,  George  W.  Murchison,  Frances  Emily  Moore, 
John  Roderick  Murchison,  Harriet  Louise  Murchison,  Char- 
lotte Anne  Murchison,  Leda  Jane  Murchison,  Caroline 
Alberta  Murchison,  Frederick  Duncan  Murchison,  Arthur 
Wellington  Murchison,  Stephen  Oliver  Murchison,  Millissa 
Maud  Murchison,  and  Herbert  Murchison. 

All  the  foregoing  facts  were  admitted  at  the  trial. 
33 — VOL.  XVII.  o.ii. 
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Judgment.      The  present  action  is  brought  by  Richard  H.  Murchison,  \  of 
Street,  J.   George  W.  Murchison,  and  Frances  Emily  Moore,  three  of  j  lil 
the  children  of  Richard  Duncan  Murchison,  against  Cathe- 
rine Jane  Murchison,  the   widow,  and  John  Roderick  i 
Murchison,  Harriet  Louise  Murchison,  and  Charlotte  Anne  m 
Murchison,  three  of  the  children  of  Richard  Duncan  Mur-  i 
chison,  and  Reuben  Coones,  the  surviving  trustee  of  the  ,  I 
marriage  settlement,  praying  that  it  may  be  declared  that  I  pi 
the  Clyde  Hotel  property  is  vested  in  the  said  Reuben  |i 
Coones,  as  the  surviving  trustee ;  and.  that  he  may  be 
ordered  to  take  possession  of  it  as  such  trustee  ;  and  that  \ 
an  account  may  be  taken  of  the  rents  and  profits  of  it  since  [] 
the  death  of  John  Murchison,  the  settlor.  5 
The  statement  of  claim  alleges  that  on  the  12th  March,.  ^ 
1870,  Richard  Duncan  Murchison,  wrongfully  entered  into  ^ 
possession  of  the  Clyde  H otel  property,  and  remained  in 
wrongful  possession  until  he  vms  appointed  trustee  on  the  j 
10th  May,  1882,  and  that  from  that  time  forward  he  re-  | 
mained  in  possession  as  such  trustee  until  his  death,  and  , 
received  the  rent&  and   profits  as   such    trustee,  but  , 
wrongfully  applied  them  to  his  own  use  and  benefit  in  , 
fraud  of  the  rights  of  the  plaintiffs  and  of  all  others  inter-  |  , 
ested  under  the  marriage  settlement ;  and  that  upon  his 
death  his  widow,  the  defendant  Catharine  Jane  Murchison,  ' 
entered  into  possession  and  took  the  rents  and  profits  of 
the  said  Clyde  Hotel  property,  and  has  ever  since  remained 
in  possession  of  the  same,  and  has  made  no  return  of  such 
rents  to  the  trustees  of  the  settlement. 

The  defendants  Catharine  Jane  Murchison  and  John 
Roderick  Murchison,  deny  that  the  settlor  was  the  owner 
in  fee  of  the  property  in  question  at  the  time  of  the  settle- 
ment, and  claim  title  in  Richard  Duncan  Murchison  a& 
heir  at-law  of  one  John  J.  Murchison;  and  also  by  length 
of  possession. 

The  defendant  Reuben  Coones,  in  his  statement  of  de- 
fence, says  that  on  his  appointment  as  trustee  he  found 
Richard  Duncan  Murchison  in  possession  of  the  Clyde 
Hotel  property,  and  understood  he  was  in  possession  as 
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x)wner,  and  never  heard  his  title  questioned  during  his  Judgment, 
lifetime;  and  he  submits  his  rights  to  the  Court  Street,  J. 

The  other  two  defendants  Harriet  Louise  and  Charlotte 
Ann  Murchison  submit  that  their  brothers  and  sisters  not 
made  parties  to  the  action,  ought  t'o  be  made  parties. 

The  action  was  entered  for  trial  at  the  Toronto  SpHng 
Assizes^  1888,  but  was  adjourned  for  the  convenience  of  the 
parties,  and  was  tried  at  Osgoode  Hall  before  me,  on  the 
loth  January, 

The  admissions  which  I  have  set  forth  above  were  made 
by  the  parties ;  and  the  marriage  settlement,  the  copies  of 
the  wills  of  John  Murchison  and  Richai*d  Duncan  Murchi- 
son, and  the  pleadings  and  proceedings  in  the  two  actions 
"of  Murchison  V»  Perry,  and  Murchison  \K  Watkins,  Were 
put  in. 

It  was  further  admitted  that  upon  the  death  of  John 
Murchison,  the  settlor,  when  Richard  Duncan  Murchison 
took  possession  of  the  Clyde  Hotel  property,  the  trustees 
under  the  settlement  took  possession  of  an  adjoining  parcel 
X)f  land  of  the  same  dimensions)  to  which  they  had  no  title 
as  trustees,  and  which  the  settlement  did  not  cover, 
and  that  they  had  ever  since  held  it  as  part  of  the  trust 
property. 

There  is  nothing  in  the  facts  to  lead  to  the  conclusion 
that  Richard  Duncail  Murchison  took  possession  on  12th 
March,  1880,  under  the  trustees  ;  but  everything  to  lead  to 
a  contrary  conclusion.  He  received  the  rents  himself,  and 
•applied  them  to  his  own  use,  treating  himself  throughout 
as  absolute  owner ;  and  by  his  will  he  purported  to  deal 
with  the  property  as  his  own  by  devising  it  to  his  wife 
and  children.  His  possession  is  charged  by  the  plaintitis 
in  their  pleadings  to  have  been  a  wrongful  possession  from 
the  beginning.  It  is  true  that  he  was  one  of  the  benili- 
tjaries  under  the  marriage  settlement,  and  as  such  was 
entitled  to  receive  fi-om  the  trustees  a  part  of  the  rents, 
but  this  did  not  entitle  him  to  the  possession  of  the  land, 
the  right  to  which  was  vested  by  the  marriage  settlement 
in  the  trustees. 
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Judgment.  I  think  that  the  case  is  governed  by  the  principles  laid 
Strkit,  J.  down  by  Lord  St.  Leonards  in  Burroughs  v.  McOreight,  1 
J.  &  L.  290.  Richard  Duncan  Murchison  did  not  place 
hira.self  in  the  shoes  of  the  trustees  when  he  took  possess- 
ion on  12th  March,  1870,  but  took  possession  adversely  to 
them,  and  continued  to  hold  adversely  to  them  until  his 
death. 

On  10th  May,  1882,  when  he  was  appointed  a  trustee 
tinder  the  marriage  settlement,  his  possession  had  already 
some  two  years  before  ripened  into  a  statutory  title,  and 
he  was  the  owner  in  fee,  the  title  of  the  trustees  having 
become  extinguished.    This  being  the  state  of  things  in 
May,  1882,  the  terms  of  the  judgment  by  which  he  was 
appointed  a  trustee^  and  by  w^hich  the  trust  estate  was 
vested  in  him  and  Coones,  cannot  be  extended  beyond 
their  ordinary  meaning  in  order  to  take  away  from  him  a 
property  of  which  he  had  become  the  absolute  owner,  for 
the  purpose  of  putting  it  back  into  the  trust;     The  words 
of  the  judgment  which  I  have  quoted  above  do  not  in  their 
terms  extend  to  this  property  ;  they  are  expressly  limited 
to  property  which  was  vested  in  the  surviving  trustee 
Watkins  at  the  date  of  the  judgment.    This  property  was 
at  that  date  vested,  not  in  the  trustee  Watkins,  but  in 
Richard  Duncan  Murchison,  and  it  was  therefore  unaffected 
by  the  judgment,  and  remained  still  vested  in  him  as  his 
own  property,  and  it  did  not  become  vested  in  the  trus- 
tees. 

I  think  the  action  should  be  dismissed,  with  costs,  and 
I  direct  judgment  to  be  entered  accordingly.  1  will,  if 
desired  by  the  plaintiffs,  stay  the  entry  of  judgment  until 
the  next  Sittings  of  the  Divisional  Court. 

An  application  was  made  to  me  during  the  argument  by 
the  plaintiffs'  counsel  to  strike  out  the  portion  of  the  state-? 
ment  of  claim  which  charges  that  Richard  Duncan  Mur- 
<€hison  wrongfully  entered  into  possession  ;  but  there  being 
"^0  evidence  upon  which  I  could  act  in  doing  so  I  refused 
'the  application.  The  admissions  made  at  the  trial  lead  im 
to  the  conclusion  that  the  pleading  correctly  sets  out  th* 
nature  of  his  possession. 
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[QUEEN'S  BENCH  DIVISION.] 

United  Counties  of  Lkkds  and  Grenvillk  v.  Town 
OF  Brockville, 

Canada  Temperance  Act — Application  of  fines — ^9  Vic.  ch.  ^8,  sec.  2  (D.  ) 
— Construction  of  orders  in  council —  County  and  town. 

The  Canada  Temperance  Act  came  into  force  in  the  united  counties  of 
L.  and  G,  on  1st  May,  1886.  On  2nd  June,  1886,  the  Parliament  of 
Canada  passed  the  Act  49  Vic.  ch.  48  ;  sec.  2  of  which  provided  that 
the  Governor  in  Council  might  from  time  to  time  direct  that  any  fine, 
etc.,  which  would  otherwise  belong  to  the  Crown  for  the  public  uses  of 
Canada,  should  be  paid  "  to  any  provincial,  municipal,  or  local  authority 
which,  wholly  or  in  part,  bore  the  expenses  of  administering  the  law 
under  which  such  fine,  etc. ,  was  enforced,  or  that  the  same  should  be 
applied  in  any  other  manner  deemed  best  adapted  to  attain  the  objects 
of  such  law  and  to  secure  its  due  administration. " 

On  29th  September,  1886,  an  order  in  council  was  passed  directing  that 
all  fines,  etc.,  recovered  or  enforced  under  the  Canada  Temperance  Act 
within  any  city  or  county  which  had  adopted  the  Act,  which  would 
otherwise  belong  to  the  Crown  for  the  public  uses  of  Canada,  should  be 
paid  to  the  treasurer  of  the  city  or  county,  as  the  case  might  be,  for 
the  purposes  of  the  Act. 

On  the  15th  November,  1886.  a  second  order  in  council  was  passed  direct- 
ing that  the  first  should  be  cancelled,  and  that  all  fines,  etc.,  recovered 
or  enforced  under  the  Act  within  any  city  or  county  or  any  incorporated 
town  separated  for  municipal  purposes  from  the  county,  should  be  paid 
to  the  treasurer  of  the  city,  incorporated  town,  or  county,  as  the  case 
might  be,  for  the  purposes  of  the  Act. 

The  town  of  B.  was  at  the  time  the  Act  was  brought  into  force  an  incor- 
porated town  separated  from  the  counties  of  L.  and  G.  for  municipal 
purposes  ;  and  between  the  dates  of  the  two  orders  in  council  the  police 
magistrate  of  the  town  paid  to  the  treasurer  of  the  counties  $750,  the 
amount  of  fines  recovered  and  enforced  by  him  for  violations  of  the 
Canada  Temperance  Act  within  the  town. 

Held,  Ktreet,  J.,  dissenting,  that,  in.  the  absence  of  any  application  by 
the  treasurer  of  the  counties  of  the  money  kSo  paid  to  him,  the  town  of 
B.  was  entitled  to  recover  it  from  the  counties.  The  passing  of  the 
second  order  in  eouncil  was  a  complete  revocation  of  the  first,  and  the 
second  was  retroactive  in  the  sense  that  it  provided  for  the  application 
of  all  fines,  etc. ,  theretofore  recovered  or  enforced. 

Per  Street,  J. — The  first  order  in  council  operated  as  a  gift  from  the 
Crown  to  the  municipality,  with  an  intimation  added  as  to  the  purpose 
to  which  it  was  expected  the  gift  would  be  applied,  but  carrying  with  it 
no  legal  obligation  that  it  should  be  applied  in  any  particular  manner. 
It  was  a  complete  gift  ;  the  money  was  finally  at  home,  so  far  as  the 
Crown  was  concerned,  when  the  municipality  received  it,  and  the  revo- 
cation of  the  order  could  not  revoke  a  completed  transaction,  nor 
retract  that  which  had  been  actually  done  under  it. 

Ac  riON  for  a  balance  of  $770  due  by  the  defendants  to  the  statement, 
plaintiffs  on  an  agreement  for  the  use  of  the  county 
buildings. 
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The  defendants  admitted  the  plaintiffs'  claim,  but  pleaded 
a  set-ofF  in  respect  of  the  following  matters  : 

On  1st  May,  1886,  the  second  part  of  the  Canada  Tem- 
perance Act,  1878,  came  into  force  in  the  united  counties 
of  Leeds  and  Grenville,  pursuant  to  order  in  Council  to 
that  effect,  after  a  vote  of  the  duly  qualified  electors. 

The  town  of  Brockville  was  a  municipality  within  the 
said  united  counties,  and  was,  within  the  meaning  of  the 
order  in  council  of  15th  November,  1886,  an  incorporated 
town  separated  for  municipal  purposes  from  the  county  ; 
and  since  the  Act  came  into  force  a  large  number  of  per- 
sons were  prosecuted  before  the  magistrates  of  the  town, 
and  many  were  convicted  for  offences  committed  against 
the  Act  in  the  town. 

During  the  period  of  time  from  the  coming  into  force  of 
the  Act,  until  the  coming  into  force  of  the  order  in  council 
of  15th  November,  1886,  the  sum  of  S750  was  received 
by  the  Police  Magistrate  of  the  town  for  fines  imposed 
upon  persons  for  offences  against  the  Act  committed  in 
the  town,  and  the  said  sum  of  $750  was  paid  over  by  the 
Police  Magistrate  to  the  plaintiffs'  treasurer  on  their 
behalf. 

By  49  Vic.  ch.  4S,  sec.  2  (D.) 

2.  "  The  Governor  in  Council  may,  from  time  to  time 
direct  that  any  fine,  penalty,  or  forfeiture,  or  any  portion 
thereof,  which  would  otherwise  belong  to  the  Crown  for 
the  public  uses  of  Canada,  be  paid  to  any  provincial 
municipal,  or  local  authority,  which  wholly  or  in 
part  bears  the  expenses  of  administering  the  law  under 
which  such  fine,  penalty,  or  forfeituie  is  imposed, 
or  that  the  same  be  applied  in  any  other  manner  deemed 
best  adapted  to  attain  the  objects  of  such  law  and  to 
secure  its  due  administration." 

By  order  in  council  dated  29th  September,  1886,  the 
Governor  in  ^'ouncil  ordered  that  "  All  fines,  penalties,  or 
forfeitures  recovered  or  enfoi'ced  under  the  Canada  Tem- 
perance Act,  1878,  and  amendments  thereto,  within  any 
city  or  county  which  has  adopted  the  said  Act,  which 
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would  otherwise  belong  to  the  Crown,  for  the  public  uses 
of  Canada,  be  paid  to  the  treasurer  of  the  city  or  county, 
as  the  case  may  be,  for  the  purposes  of  the  Act." 

By  an  order  in  council  dated  15th  November,  1886' 
after  reciting  the  said  second  section  of  49  Vic.  ch.  48,  it  was 
ordered  "  That  the  order  in  council  of  29th  September. 
1886,  relating  to  the  application  of  fines  and  penalties 
'  imposed  under  the  said  Act,  be  and  the  same  is  hereby 
cancelled,  and  that  all  fines,  penalties,  or  forfeitures  recov- 
ered or  enforced  under  the  Canada  Temperance  Act,  1878> 
and  amendments  thereto,  within  any  city  or  county  or 
any  incorporated  town  separated  for  municipal  purposes 
from  the  county,  which  would  otherwise  belong  to  the 
Crown  for  the  public  uses  of  Canada,  be  paid  to  the 
treasurer  of  the  city,  incorporated  town,  or  county,  as  the 
case  may  be,  for  the  purposes  of  the  said  Act." 

The  defendants  claimed  the  sum  of  $750  received  by 
the  plaintiffs  through  their  treasurer,  in  pursuance  of  the 
order  in  council  of  29th  September,  alleging  that  they, 
the  defendants,  had  during  the  period  that  the  $750  was 
received  by  the  Police  Magistrate  expended  more  than 
$750  for  the  purposes  of  the  Act ;  and  that  the  plaintiffs 
did  not  expend  any  money  for  the  purposes  of  the  Act  or 
of  enforcing  the  same  in  the  town  of  Brock  ville,  or  with 
respect  to  offences  committed  against  the  said  Act  in  said 
town. 

The  defendants  also  claimed  to  set  off  a  sum  of  $20  for 
another  matter  which  was  not  in  dispute. 

The  plaintiffs  replied  denying  the  expenditure  by  the 
defendants  for  the  purposes,  &c.,  and  claiming,  themselves* 
to  have  duly  and  properly  expended  in  the  salaries  of 
inspectors  employed  from  the  coming  into  force  of  the 
Canada  Temperance  Act  until  15th  November,  1886,  for 
enforcing  the  Act  in  the  united  counties,  including  the 
town,  sums  amounting  to  more  than  the  moneys  received 
by  them  under  the  order  in  council  of  29th  September,  1 886* 

The  plaintiffs  also  demurred  to  the  statement  of  defence' 
and  on  the  demurrer  coming  on  for  argument  before 
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Statement.  Armour,  C.  J.,  it  was  referred  by  him  for  argument  before 
the  Judge  at  the  trial  of  the  issues  of  fact.  The  grounds 
of  demurrer  were  these  : 

(a)  The  order  in  council  of  15th  November,  1886,  is 
not  retrospective. 

(h)  No  right  is  conferred  on  the  defendants  by  said 
order  in  council  to  the  sum  of  $750,  in  the  statement  of 
defence  mentioned. 

(g)  No  trust  is  created  in  favor  of  the  defendants  by 
the  order  in  council  of  29th  September,  1886. 

(d)  The  defendants  have  no  right  to  inquire  into  the 
expenditure  of,  or  call  the  ])laintifFs  to  account  for,  the 
moneys  received  by  them  under  the  said  order  in  council. 

The  case  was  tried  at  Brockville  on  the  8th  November, 
1888,  before  Robertson,  J.  It  was  shewn  that  the  united 
counties  of  Leeds  and  Grenville  were,  for  the  purposes  of 
the  Canada  Temperance  Act,  divided  into  the  district  of 
Brockville  and  South  Leeds  and  the  district  of  North 
Leeds  and  Grenville  and  South  Grenville. 

Under  41  Vic.  (O.)  ch.  14,  sec.  6,  as  amended  by  44  Vic. 
eh.  27,  sec.  34,  the  board  of  license  commissioners  for 
the  license  district  of  Brockville  and  South  Leeds,  by 
notice  in  writing  dated  27th  May,  1886,  estimated  the 
expenses  of  enforcing  the  provisions  of  the  second  part  of 
the  Canada  Temperance  Act,  1878,  in  the  said  license  dis- 
trict for  the  license  year  1886-7  at  a  balance  of  $380,  and 
required  the  clerk  of  the  united  counties  of  Leeds  and 
Grenville  forthwith  to  deposit  to  the  credit  of  the  license 
fund  two-thirds  of  the  balance,  being  the  sum  of  $253.33. 

By  an  amended  notice  dated  25th  September,  1886,  they 
increased  the  estimated  balance  to  $610,  and  required  a 
deposit  of  $406.67,  which  included  the  formerly  demanded 
sum  of  $253.33. 

By  notice  dated  1st  June,  1886,  the  commissioners  for 
North  Leeds  and  Grenville  and  South  Grenville  required 
the  deposit  of  $633.33,  being  two-thirds  of  an  estimated 
balance  of  $950, 
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On  the  13th  and  16th  October,  1886,  the  Police  Magis- Statement, 
trate  paid  to  the  counties'  treasurer  the  sum  of  $1,725.85  for 
lines  and  penalties  collected  by  him  in  town  and  county 
up  to  the  latter  date,  which  sum  included  $750,  the  amount 
of  fines  and  penalties  collected  in  the  town. 

The  Police  Magistrate  received  in  1886  a  salary  of 
$1,000  from  the  town.  The  town  furnished  and  paid  a 
clerk  for  him  and  provided  him  with  a  police  court  office, 
with  fuel  and  light,  &lc.  When  sitting  to  adjudicate  on 
'sases  arising  outside  the  town,  the  Police  Magistrate  held 
his  court  (with  an  associate  justice)  in  the  town. 

No  moneys  were  paid  out  by  the  counties'  council  for 
Scott  Act  purposes  until  January,  1887;  the  by-law 
authorizing  the  payments  having  been  passed  on  27th 
November,  1886 ;  before  which  date  the  attention  of  the 
council  had  been  called  to  the  fact  that  $750  had  been 
paid  in  to  their  treasurer  as  fines  imposed  and  collected 
within  the  town  of  Brockville. 

A  claim  was  made  by  the  town  and  brought  before  the 
counties'  council  on  the  25th  January.  It  was  left  over 
to  the  June  session,  when,  after  a  report  of  a  special 
committee  on  the  subject,  payment  was  refused. 

Robertson,  J.,  gave  judgment  for  the  defendants,  both 
on  the  demurrer  and  on  the  facts. 

Notice  of  motion  by  way  of  appeal,  and  asking  for  judg- 
ment in  their  favour  for  $750,  was  given  by  plaintiffs  on 
the  ground  that  the  judgment  of  the  learned  Judge  was 
against  law  and  evidence,  and  on  other  grounds,  the  same 
in  substance  as  those  alleged  as  grounds  of  demurrer  to 
the  statement  of  defence. 

November  29,  1888.  Shepley,  for  the  motion.  The 
moneys  were  properly  paid  over  to  the  counties'  treasurer 
under  the  first  order  in  council.  There  is  no  evidence  that 
the  omission  in  the  first  order  of  the  words  "  incorporated 
town,"  was  a  mistake  ;  on  the  contrary,  the  first  order  is 
strictly  in  accordance  with  sec.  2  (6)  of  the  Canada  Tern- 
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Argument.  perance  Act,  R.  S.  C.  ch.  lOJ.  There  is  strong  instrinsic 
evidence  that  there  was  no  mistake.  The  second  order  is 
not  retrospective,  and  does  not  do  away  with  any  rights 
acquired  under  the  first  order.  It  is  not  declared  to  be 
retrospect]  ve  and  cannot  be  held  to  be  so.  The  Queenv.  Vine, 
L.  R,  10  Q.  B.  195,  relied  on  by  the  trial  Judge,  is  distin- 
guishable. 

Fraser,  Q.  C,  for  the  defendants.  The  intention  was 
that  the  fines  should  be  expended  for  the  purpose  of  car- 
rying out  the  Act.  No  harm  is  done  by  acceding  to  the 
defendants'  contention ;  the  plaintiffs  have  incurred  no 
expenditure  in  carrying  out  the  Act  in  the  town.  The 
same  words  in  both  orders  in  council  must  have  the  same 
construction.  It  was  plainly  intended  that  the  first  order 
should  take  effect  on  past  fines  ;  so,  therefore,  the  second. 
I  refer  to  Kay  v.  Goodivin,  6  Bing.  576,  582. 

Aylesiuorth,  on  the  same  side.  The  analogy  is  to  the 
case  of  a  paymaster  or  steward  disbursing  the  moneys  of 
his  superior ;  unexpended  moneys  in  his  hands  are,  of 
course,  the  moneys  of  his  superior.  The  counties  were 
formerly,  and  the  town  is  now,  the  disburser  of  the  money 
for  the  purposes  of  the  Act.  Not  having  been  disbursed, 
it  remains  to  be  disbursed  by  the  town.  In  this  view  there 
can  be  no  question  of  vested  right  I  refer  to  Surtees  v. 
Ellisoi),  9  B.  &  C.  750  ;  Salmon  v.  Buncombe,  11  App.  Cas. 
627  ;  Regina  v.  Shavelear,  11  O.  R.  727. 

February  4,  1889.    Falconbridge,  J. : — 

(After  stating  the  facts.)  It  must,  I  think,  be  conceded 
that  the  object  of  the  legislation  and  of  the  order  in  council 
is  to  secui'e  for  the  particular  local  authority  the  benefit 
of  all  fines,  &c.,  imposed  and  recovered  within  its  own 
territory.  On  grounds  of  public  policy,  this  position  is  not 
open  to  attack.  This  object  is  carried  out  in  the  second 
order  in  council, and  not  in  the  first,so  that  I  think  the  second 
order  should  be  held  to  be  retroactive  unless  the  contrary 
clearly  appeai-s  to  be  the  intention,  or  unless  by  so  holding 


XVII.]     LEEDS  AND  GllENVlLLE  V.  TOWN  OF  BROCKVILLE. 


we  do  violence  to  some  recoijnized  rule  of  construction  and  Judgme 

o   

interpretation.  Falconbr 

As  to  the  intent.  The  same  words  are  used  in  both 
orders,  "  all  fines,  penalties,  and  forfeitures  recovered  or 
enforced."  It  cannot  be  contended  that  these  words  are  not 
retroactive  in  the  first  order,  and  I  am  unable  to  see 
why  we  should  read  them  in  the  second  as  if  the}^  were 
"  hereafter  to  be  recovered,"  &c. 

The  first  order  is  "  cancelled"  by  the  second,  (i.  e.,  blot- 
ted out,  obliterated,  annulled,)  not  amended,  nor  even 
superseded. 

It  is  also  significant  that  among  the  orders  in  counciL 
proclamations,  and  other  documents  bound  up  with  the 
Statutes  of  C  anada  for  1887,  the  S€Cond  order  in  council 
appears  at  page  clvii — the  first  order  appears  nowhere — 
and  no  reference  to  the  first  order  appears  in  the  second 
order  as  there  printed  ;  the  words  referring  to  the  can- 
cellation, which  appeared  in  the  Gazette,  being  here  omitted. 

If  the  intention  is  clear,  I  think  no  canon  of  construc- 
tion intervenes  to  prevent  the  retroactive  operation : 
The  Queen  v.  Vine,  L.  R.  10  Q.  B.  195  ;  Maxwell  on  Sta- 
tutes, 2nd  ed.,  266  et  seq.,  and  cases  there  cited. 

"  When  an  Act  of  Parliament  is  repealed,  it  must  be 
considered  (except  as  to  transactions  past  and  closed)  as  if 
it  had  never  existed :"  per  Lord  Tenterden,  C.  J.,  in  Sur- 
tees  V.  Ellison,  9  B.  &  C.  at  p.  752  ;  Kay  v.  Goodwin,  6 
Bing.,  at  p.  582. 

Thei-e  is  nothing  in  the  payment  over  to  the  counties 
treasurer  to  give  the  present  case  the  quality  of  a  "  trans- 
action past  and  closed,"  even  if  it  were  rightl}'  paid  over 
to  the  counties,  which  I  do  not  deem  it  now  necessary  to 
consider.  The  counties  did  not  pay  out  the  money,  nor 
incur  obligations  on  the  strength  of  the  payment  to  them 
The  money  was  paid  to  them  "  for  the  purposes  of  the  Act," 
and  it  is  strictly  in  furtherance  of  the  purposes  of  the 
Act  that  they  should  now  repay  it  to  the  town. 

In  my  opinion,  this  motion  should  be  dismissed  with 
costs. 
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Judgment.    ArMOUR,  C.  J.  : — 
Armour, 

C.J.  (After  setting  out  part  of  the  statute  and  the  orders 

in  council.)  The  defendant  corporation  is  an  incorpor- 
ated town  separated  from  the  counties  of  Leeds  and 
Grenville  for  municipal  purposes,  and  was  so  at  the 
time  the  Canada  Temperance  Act  was  brought  into  force  ; 
and  between  the  dates  of  the  said  respective  orders  in 
council  the  Police  Magistrate  of  the  town  paid  over  to 
the  treasurer  of  the  counties  the  sum  of  $750,  being  the 
amount  of  fines  recovered  and  enforced  by  him  within  the 
town  of  Brockville,  for  violations  of  the  Canada  Temper- 
ance Act  within  that  town. 

The  board  of  license  commissioners  for  the  license 
district  of  Brockville  and  South  Leeds  on  the  27th  May, 
1886,  made  a  demand  upon  the  united  counties  of  Leeds 
and  Grenville  for  the  sum  of  $253.33,  under  the  provis- 
ions of  41  Vic.  ch.  14,  sec.  6,  (0.),  as  amended  by  44  Vic. 
ch.  27,  sec.  34,  (0.)  ;  and  on  the  25th  September,  1886,  the 
same  board  made  a  demand  upon  the  united  counties  for 
the  sum  of  $406.67,  under  the  said  provisions  ;  the  latter 
sum  demanded  including,  as  was  said,  the  prior  sum  de- 
manded :  and  the  board  of  license  commissioners  for  the 
license  district  of  North  Leeds  and  Grenville  and  South 
Grenville,  on  the  1st  June,  1886,  made  a  demand  upon  the 
said  united  counties  for  the  sum  of  $633.33,  under  the 
same  provisions. 

None  of  these  demands  were  complied  with,  nor  was 
anything  done  towards  compliance  therewith,  nor  was  any 
liability  incurred  by  the  said  united  counties  in  respect 
thereof,  except  only  the  liability  created  by  the  service 
thereof,  until  after  the  passing  and  notification  thereof  to 
them  of  the  order  in  council  of  the  15th  November,  1886 ; 
and  the  liability  created  by  the  service  of  these  demands 
was  one  enforceable  irrespective  altogether  of  the  passing 
of  the  Act  49  Vic.  ch.  48,  (D.) 

The  first  branch  of  section  2  of  49  Vic.  ch.  48  author- 
izes the  Governor  in  Council  from  time  to  time  to  direct 
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that  any  fine,  penalty,  or  forfeiture,  or  any  portion  thereof,  Judgment, 
which  would  otherwise  belong  to  the  Crown  for  the  public  Armour, 
uses  of  Canada,  be  paid  to  any  provincial,  municipal,  or  ^-J' 
local  authority,  which  wholly  or  in  part  bears  the  expenses 
of  administering  the  law  under  which  such  fine,  penalty, 
or  forfeiture  is  imposed.    The  second  branch  of  the  section 
authorizes  the  Governor  in  Council  from  time  to  time  to 
direct  that  the  same  be  applied  in  any  other  manner 
deemed  best  adapted  to  attain  the  objects  of  such  law, 
and  to  secure  its  due  administration. 

The  first  branch  contemplates  absolute  payment ;  the 
second  branch  contemplates  application  only  ;  it  is  to  the 
second  branch  of  the  section,  and  not  to  the  first,  that 
these  orders  in  council  are  referable,  and  this  plainly  ap- 
pears from  the  direction  therein  for  the  payment  to  the 
treasure!'  "  for  the  purposes  of  the  Act  f  those  purposes 
being  the  attainment  of  the  objects  of  the  Act  and  to 
secure  its  due  administration. 

These  orders  in  council  amounted  to  no  more  than 
mandates  or  directions  by  the  Governor  in  Council  for  the 
application  of  the  fines,  penalties,  and  forfeitures  imposed 
under  the  Canada  Temperance  Act  for  the  purposes  of 
that  Act,  to  attain  its  objects,  and  to  secure  its  due  admin- 
istration, and  were  therefore  revocable,  except  as  to  any- 
thing done  or  liability  incurred  thereunder. 

If  the  Governor  in  Council  instead  of  passing  the  order 
in  council  of  the  15th  November,  1886,  had  simply  passed 
an  order  in  council  of  that  date  cancelling  the  order  in 
council  of  the  29th  September,  1886,  and  the  Crown  had 
then  demanded  from  the  treasurer  of  the  united  counties 
of  Leeds  and  Grenville  all  fines,  penalties,  and  foi-feitures 
imposed  under  the  Canada  Temperance  Act,  which  had 
been  paid  to  him  undei*  the  order  in  council  of  the  29th 
Se|)tember,  1 886,  what  defence  could  have  been  set  up 
to  such  demand,  in  the  absence  of  any  application  by  him 
thereof,  or  of  any  liability  incurred  b}^  him  in  respect 
thereof  ?  In  my  opinion,  no  defence,  and  if  so,  the  ques- 
tion is  determined. 
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Judgmfent.  Suppose  that  the  otder  in  council  of  the  29tll  Septem^ 
ArMour,  her,  1886,  instead  of  providing  for  payment  to  the 
treasurer,  had  provided  for  payment  to  the  Counter  Judge 
or  to  the  County  Attorney,  and  that  then  on  the  loth  of 
November,  1886,  an  order  in  council  had  been  passed  can- 
celling the  order  in  council  of  the  29th  September,  1886, 
and  the  Crown  had  then  demanded  from  the  County  Judge 
or  County  Attorney  all  fines^  penalties,  and  forfeitures  im- 
posed under  the  Canada  Temperance  Act,  which  had  been 
paid  to  him  under  the  order  in'  council  of  the  29th  Sep- 
tember, 1886,  what  defence  could  have  been  set  up  to  such 
demand,  in  the  absence  of  any  application  by  him  thereof, 
or  of  any  liability  incurred  by  him  in  respect  thereof? 
and  in  what  respect  would  the  position  of  the  County 
Judge  or  of  the  County  Attorney  in  such  case  differ  from 
that  of  the  treasurer  in  this  ?  The  position  of  one  would 
be  no  different  from  that  of  the  other,  and  neither  would 
have  any  defence  to  such  a  demand. 

The  passing  of  the  order  in  council  of  the  15th  Novem- 
ber, 1886,  was  a  complete  revocation  of  the  order  in 
council  of  the  29th  September,  1886,  and  all  the  fines, 
penalties,  and  forfeitures  imposed  under  the  Canada  Tem- 
perance Act,  which  had  been  paid  to  the  treasurer  of 
the  united  counties  of  Leeds  and  Grenville  under  the 
order  in  council  of  the  29th  September,  1886,  became 
and  were  as  much  subject  to  the  provisions  of  the  order 
in  council  of  the  15th  November,  1886,  as  they  would 
have  been  had  they  still  remained  in  the  hands  of  the 
parties  who  imposed  and  recovered  them. 

The  order  in  council  of  the  15th  November,  1886,  is 
clearly  retroactive  in  this  sense,  that  it  provides  for  the 
application  of  all  fines,  penalties,  and  forfeitures  which 
had  theretofore  been  recovered  or  imposed  under  the 
Canada  Temperance  Act. 

In  my  opinion,  the  sum  of  $750  in  dispute  does  not 
belong  to  the  plaintiffs  but  to  the  defendants ;  and  this 
Was  the  broad  question  submitted  for  our  decision. 

No  technical  question  of  parties  or  pleadings  was  raised 
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before  us,  and  had  it  been,  we  would  have  found  a  method  Judgment. 

of  obviating  it,  but  only  the  broad  question  above  stated.  Armour? 
In  my  opinion,  the  motion  must  be  dismissed  with  costs, 
I  refer  to  Scott  v.  Porcher,  3  Merivale  652  ;  Alexander 

V.  Duke  of  Wellington,  2  Russ.  &  MyL  ?6, 

Street,  J. : — 

(After  stating  the  facts.)  The  corporation  of  these 
United  counties,  being  then  a  municipal  authority  liable 
under  the  provisions  of  44  Vic.  ch.  27,  sec.  84,  to  con- 
tribute towards  the  expense  of  administering  the  pro- 
visions of  the  Canada  Temperance  Act,  were  clearly  a 
municipal  authority  to  whom  the  Governor  in  Council 
might  lawfully,  under  49  Vic.  ch.  48,  sec.  2^  (D.)  direct  the 
payment  of  the  fines  recovered  within  the  county  under 
the  provisions  of  the  Canada  Temperance  Act. 

Then  the  order  in  council  itself,  being  duly  authorized 
by  statute,  clearly  applies  to  these  united  counties,  for  they 
were  counties  which  had  adopted  the  Canada  Temperance 
Act,  and  the  treasurer  of  the  united  counties  became  enti- 
tled to  receive  the  tines  imposed  under  that  Act,  anywhere 
within  the  united  counties.  Under  this  order  in  council 
the  county  treasurer,  amongst  other  sums,  received  from 
the  Police  Magistrate  of  the  town  of  Brockville  a  sum  of 
$750,  which  was  made  up  of  fines  imposed  under  the 
Canada  Temperance  Act  and  collected  by  him  in  the  town 
of  Brockville. 

It  is  argued  that  the  treasurer  received  it  subject  to  a 
trust  that  it  was  to  be  applied  by  the  county  council  for 
the  purposes  of  the  Act ;  or  that  the  county  council  were 
in  fact  constituted  merely  the  paymasters  i>f  the  govern- 
ment for  those  purposes,  of  the  money  paid  to  them. 

I  do  not  think  that  the  circumstances  here  support 
either  of  these  positions.  It  cannot  be  that  the  money 
received  by  the  county  treasurer  for  the  corporation  was 
held  by  the  corporation  upon  a  trust,  because  it  is  essen- 
tial to  a  trust,  not  only  that  there  should  be  a  trustee  but 
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Judgment,  a  cestui  que  trust,  and  here  there  is  none.  The  other  sug- 
Street,  J.  gestion  is  broadly  this,  that  the  corporation  were  to  be  the 
agents  of  the  Dominion  Government  for  the  application  of 
the  money.  The  language  of  the  Act  and  of  the  order  in 
council  does  not  support  such  a  construction  ;  the  order  in 
council  plainly  confers  upon  the  corporation  an  absolute 
discretion  in  the  application  of  the  money,  limited  only  by 
the  expression  that  it  is  paid  to  them  "  for  the  purposes  of 
the  Act."  Their  disposition  of  it  is  to  be  their  own  disposi- 
tion and  not  that  of  the  Government,  and  there  does  not 
seem  to  me  to  be  any  liability  on  the  part  of  the  corpora- 
tion to  render  an  account  to  the  Government  of  their 
disposition  of  the  money.  I  can  gather  no  such  intention 
from  the  terms  in  which  the  order  in  council  is  framed  ; 
and  as  against  a  public  body  such  as  this  corporation,  I  do 
not  think  such  an  intention  should  be  presumed  without 
something  to  support  the  presumption.  The  delivery  to 
them  of  this  money  seems  to  me  to  be  therefore  lacking  in 
the  essential  qualities  of  an  agency^  or  bailment  or  man- 
date, all  of  which  imply  that  the  person  to  whom  goods 
or  money  is  delivered  is  to  do  some  act  for  the  person 
delivering  the  goods,  and  a  liability  to  account.  Here,  on 
the  contrary,  the  intention  of  the  Government,  as  I  gather 
it  from  the  Act  and  the  order  in  council,  was  to  relieve 
itself  from  responsibility  for  the  money  handed  over  to 
the  municipalities  by  throwing  upon  them  the  duty  of 
properly  applying  it.  I  think  the  order  in  council  here 
operated  as  a  gift  from,  the  Crown  to  the  municipality,  with 
an  intimation  added  as  to  the  purpose  to  which  it  was 
expected  the  gift  would  be  applied,  but  carrying  with  it 
no  legal  obligation  on  the  part  of  the  municipality  to  the 
Crown  that  it  should  be  applied  in  any  particular  man- 
ner. If  a  gift  is  made  to  a  man  for  the  purpose  ot 
enabling  him  to  go  to  Paris  for  his  own  pleasure,  and  he 
choose  to  go  to  London  instead,  can  the  donor,  who  sus- 
tains no  damage,  recover  back  his  money  ?  If  this  was  a 
gift  at  all,  it  was  a  complete  gift ;  the  money  was  finally 
at  nome,  so  far  as  the  Crown  was  concerned,  when  the 
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tounicipality  received  it :  and  the  revocation  of  the  order  Judgment, 
in  council  could  not  revoke  a  completed  transaction,  nor  street,  J. 
retract  that  which  had  been  actually  done  under  it. 

Ko  ratepayer  of  the  county  could  compel  the  corpora- 
tion! to  apply  this  money  to  any  particular  purpose. 
Whether  a  ratepayer  could  restrain  them  from  applying  it 
to  a  totally  different  purpose,  might  be  a  question,  but  it 
is  one  which  does  not  arise  here.  The  money  when 
received  from  the  Crown  became  the  property  of  the  cor- 
poration ;  they  ceased  to  be  answerable  to  the  Crown  for 
it,  in  my  opinion,  and  were  answerable  only  to  the  rate- 
payers of  the  county  for  their  proper  application  of  it 
along  with  the  other  funds  under  their  control. 

After  this  sum  of  $750  had  been  paid  to  the  plaintiffs, 
a  second  order  in  council  was  passed  on  15th  November. 
1886,  by  which  it  is  provided  "  that  the  order  in  council  of 
29th  September,  1886,  relating  to  the  application  of  fines 
and  penalties  imposed  under  the  said  Act,  (49  Vic.  ch.  48, 
D.)  be  and  the  same  is  hereby  cancelled,  and  that  all 
fines,  penalties,  or  forfeitures  recovered  or  enforced  under 
the  Canada  Temperance  Act,  1878,  and  amendments  thereto-^ 
within  any  city  or  county  or  any  incorporated  town  sep  - 
arated  for  municipal  purposes  from  the  county,  which 
would  otherwise  belong  to  the  Crown  for  the  public  use* 
of  Canada,  be  paid  to  the  treasurer  of  the  city^  incor- 
porated town,  or  county,  as  the  case  may  be,  for  the  pur- 
poses of  the  said  Act."  This  order  in  council  differs  from 
that  of  29th  September,  1886,  by  the  insertion  in  it  of  the 
words  which  I  have  underlined.  Had  these  words  been 
contained  in  the  original  order  in  council,  the  town  of 
Brockville,  being  an  incorporated  town  separated  for 
municipal  purposes  from  the  county,  would  undoubtedly 
have  been  entitled,  and  the  county  municipality  would  not 
have  been  entitled,  to  receive  the  particular  sum  of  $750 
now  in  dispute.  The  town  corporation  now  claims  to 
recover  it  from  the  county  upon  the  ground  that  by  can- 
celling the  first  order  in  council,  the  Crown  has  revoked 
everything  done  under  it,  and  that  the  rights  of  the  parties 
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Judgment,    are  to  be  treated  as  if  the  first  order  in  council  liad  never 

Street,  J.     ^^en  passed. 

Had  I  been  able  to  come  to  the  conclusion  that  the 
intention  of  the  Crown,  as  expressed  by  the  order  in  coun- 
cil of  29th  September,  1886,  had  been  to  create  a  trust  or 
a  mandate  as  distinguished  from  an  actual  and  completed 
gift,  I  should  certainly  have  felt  pressed  by  the  authorities 
to  consider  the  disposition  made  of  this  money  as  one 
which  might  be  revoked  by  the  Crown  at  any  time  before 
the  money  had  been  actually  applied  to  the  purposes  indi- 
cated in  the  order  in  council.  See  Alexander  v.  Duke  of 
Wellington,  2  Russ.  &  Myl.  35 ;  Kinloch  v.  Secretary  of 
State  for  India,  7  App.  Cas.  619 ;  but  see  also  Brown 
V.  Harris,  13  Yes.  552.  But  treating  the  payment  to  the 
county  corporation  as  a  final  disposition  of  the  money, 
which  left  no  further  interest  in  the  Crown,  the  decisions 
in  Alexander  v.  Duke  of  Wellington  and  Kinloch  v. 
Secretary  of  State  for  India  are  not  applicable.  The 
gift,  having  been  completed  by  the  delivery  to  the 
person  intended  by  the  Crown  to  receive  it,  free  from  any 
further  control  on  the  part  of  the  Crown,  is  to  be  governed 
by  the  same  principles  as  are  applicable  to  a  completed 
gift  from  one  individual  to  another,  and  must  be  treated 
as  not  being  revocable  at  the  will  of  the  donor. 

It  is  unnecessary  in  this  case  to  decide  whether  the  pro- 
per course  has  been  pursued  by  the  Police  Magistrate 
under  the  statute  and  order  in  council  in  paying  the  fines 
recovered  by  him  direct  to  the  municipal  authority,  and 
whether  they  should  not  in  the  first  instance  have  been 
paid  over  to  the  Government,  as  formerly,  to  be  dealt  with 
by  the  Government  under  the  order  in  council.  This 
bounty  of  the  Crown  being  revocable  at  any  time 
before  the  actual  distribution  has  been  made,  it  appears  to 
me  at  least  doubtful  whether  an  action  would  lie  at  the 
suit  of  the  municipality  against  the  officer  to  whom  the 
fines  are  paid,  without  some  special  direction  of  the  Crown 
to  the  latter  to  pay  them  over.  The  question,  however^ 
does  not  arise  here,  because,  if  the  doubt  which  1  hav& 
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suggested  is  well  founded,  the  moneys  which  have  been  Judgment, 
received  by  the  plaintiff's  are  not  recoverable  by  the  defen-  Street,  J. 
dants  from  them ;  they  are  moneys  which  are  payable  to 
the  Crowiii  and  are  to  be  dealt  with  by  the  Crown  after 
they  have  been  recovered  by  the  Grown. 

In  my  opinion,  the  demurrer  should  have  been  allowed 
with  costs,  and  the  judgment  for  the  defendants  should  be 
set  aside,  and  the  judgment  entered  for  the  plaintiffs  "^or 
the  amount  claimed  with  costs ;  and  the  plaintiffs  should 
have  the  costs  of  the  motion  to  the  Divisional  Court. 


[CHANCERY  DIVISION.] 
NrcHOL  V.  Allenby, 

P'dbHition—Land  in  different  counties — Jurisdiction  of  Local  Mastet—^ 
Mortgage  of  his  share  by  tenant  in  common — Right  of  co-tenant  to 
redeem — Simple  contract  creditor  of  mortgagor— Right  to  redeem— 
Damages. 

Where  lands  are  situate  in  different  counties,  a  Local  Master  has  no  * 
jurisdiction  to  make  an  order  for  the  partition  or  sale  thereof,  and  such 
an  order  and  the  proceedings  thereunder,  6ven  as  to  lands  within  the 
county  in  which  he  is  Master,  are  wholly  void. 

Regina  v  S7mth,  7  P.  R.  429  followed. 

Whelre  an  undivided  interest  in  land  is  mortgaged  by  the  owner  thereof, 

a  co-owner  has  no  right  of  redemption. 
•A  simple  contract  creditor  of  a  mortgagee,  as  such,  has  no  right  to  redeem^ 

This  was  an  action  for  an  injunction  to  restrain  the 
defendant  from  proceeding  with  a  foreclosure  action  under 
the  following  circumstances : 

The  action  was  brought  by  three  classes  of  claimants 
against  the  defendant,  who,  as  mortgagee  of  an  undivided 
one-third  interest  in  certain  lands  within  the  county  of 
Waterloo,  which  with  other  lands  in  the  county  of  Oxford) 
were  known  as  "  The  Bwchnall  Estate^'  to  restrain  defend- 
ant from  further  proceeding  with  a  mortgage  action  in  the 
Queen's  Bench  Division,  against  John  Bucknall  and  Sophia 
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Statement     Bucknall,  in  which  he  sought  to  foreclose  their  equity  o£ 
redemption. 

The  property  in  question,  i.e.,  The  Bucknall  Estate,  form- 
erly belonged  to  one  Samuel  Bucknall,  who  died  on  or  about 
9th  October,  1881.  and  by  devise  three  of  the  sons  of  the 
deceased,  viz.,  John  Bucknall,  Joshua  Bucknall,  and  Wil- 
liam Bucknall,  became  owners  in  fee,  as  tenants  in  common. 

Afterwards,  and  before  the  8rd  day  of  September,  1888^ 
Joshua  and  "William  conveyed  their  undivided  two-third 
shares  to  the  plaintiif,  Fawkes. 

In  the  action  of  this  defendant  against  John  Bucknall 
and  Sophia  Bucknall,  the  master  made  his  report  on  27th 
April,  A.D.  1888,  and  having  found  that  the  sum  of 
$1,865  85  was  due  to  the  plaintiff  therein,  on  his  mort- 
gage security,  appointed  that  sum  to  be  paid  with  six 
months'  interest. 

Afterwards,  on  the  3rd  September,  1888,  on  the  applica- 
tion of  the  plaintiff  Fawkes,  in  the  presence  of  the  solicitors 
for  the  defendants  (John  Bucknall  and  Sophia  Bucknall), 
the  local  master  for  the  county  of  Waterloo  made  the 
usual  Older  for  the  partition  or  sale  of  the  lands  and 
premises,  and  for  the  adjustment  of  the  rights  of  all  par- 
ties interested  therein. 

Whereupon  such  proceedings  were  had  under  the  said 
order,  that  the  local  master  put  up  the  said  lands  for  sale 
on  the  25th  September,  1888. 

The  pro[)ert3'  was  put  up  in  three  separate  parcels — 
No.  1.  The  lands  in  the  county  of  Waterloo;  No  2 
The  lands  in  the  counties  of  Waterloo  and  Oxford  ;  No 
3.  The  lands  in  Waterloo. 

At  the  sale  the  plaintiff  Nichol  became  the  purchaser  of 
pstrcel  No.  3,  and  John  Bucknall  of  parcels  Nos.  1  and  2, 
The  conditions  of  sale  were,  that  five  per  cent,  of  the  pur- 
chase money  was  to  be  paid  down,  and  the  balance  within 
thirty  days  from  date  of  sale  without  interest.  Nichol 
paid  the  five  per  cent,  as  required,  and  the  master,  on 
the  17th  October,  1888,  made  his  report  on  sale. 

Tt  was  alleged  that  Nichol  wished  to  complete  his  pur- 
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chase,  but  that  he  had  not  yet  accepted  the  title,  nor  paid  Statement 
the  balance  of  his  purchase  money,  and  that  John  Buck- 
nall  refused  to  complete  his  purchases. 

The  plaintiffs,  Fletcher  and  Wallace,  were  simple  contract 
creditors  of  John  Bucknall,  for  the  sum  of  $342.93,  being 
the  amount  of  a  bill  for  services,  etc.,  as  solicitors  of  said 
1    John  Bucknall,  and  for  which  they  had  not  obtained  judg- 
ment. 

I       On  the  23rd  day  of  October,  1888,  the  plaintiff  Wallace 
I    tendered  to  the  defendant  the  full  amount  of  his  mortgage 
money,  interest  and  costs  due  up  to  the  27th  October,  as 
shown  by  foreclosure  decree  obtained  by  said  defendant 
against  said  John  Bucknall  in  April,  1888. 
I       The  plaintiff  Fletcher  also  stated  in  an  affidavit,  filed 
'    on  this  application,  that  an  arrangement  had  been  made 
between  John  Bucknall  and  his  firm  (Fletcher  &  Wallace), 
by  which  the  latter  were  to  procure  a  purchaser  of  the  un- 
divided shares  of  Joshua  and  William  Bucknall,  in  the 
lands  aforesaid  in  which  the  three  brothers  were  tenants  in 
common,  for  the  benefit  of  John  Bucknall,  he  being  desir- 
ous of  owning  the  whole  property,  and  it  was  in  carrying 
out  this  arrangement  that  the  plaintiff,  Fawkes,  became  the 
purchaser  of  the  two  undivided  shares  of  Joshua  and  Wil- 
liam, but  that  John,  after  the  purchase  by  Fawkes,  repu- 
diated the  arrangement,  which  necessitated  the  proceed- 
1     ings  by  Fawkes,  in  partition ;  but,  in  no  way,  had  the 
i     defendant  Allenby  anything  to  do  with  this,  nor  was  he 
5     affected  thereby, 

i  The  plaintiffs  brought  this  action  on  the  24th  day  of 
,'  1  October,  1888,  and  on  the  twenty-fifth  day  of  that  month, 
I  an  interim  injunction  was  granted,  and  on  its  return,  by 
j  I  consent  of  all  parties,  it  was  agreed  that  the  final  disposi- 
i  I  tion  of  the  action  should  be  determined  by  the  learned 
J     Judge  without  waiting  for  the  formal  trial. 

^        The  motion  was  argued  on  November  27th,  1888. 

Bain,  Q.C.,  for  defendant,  filed  in  answer  to  the  mate- 
rial filed  by  plaintiffs,  an  affidavit  of  defendant,  in  which 
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Argument,  he  stated  inter  alia  that  he  had  no  knowledge  of  the  arrange- 
ments referred  to  by  plaintiff,  Fletcher,  in  his  affidavit,  be- 
tween Fletcher  and  Wallace  and  Fawkes,  or  between 
them  or  any  of  them  and  John  Bucknall :  that  he  had  never 
been  in  possession  of  the  mortgaged  premises,  nor  in  receipt 
of  the  rents,  etc.:  nor  had  he  been  paid  any  sum  whatever 
on  account  of  his  judgment :  that  he  believed  John  Bucknall 
was  acting  under  legal  advice,  holding  and  intending  to  hold 
possession  of  the  whole  of  the  lands,  both  in  Waterloo  and 
Oxford,  adversely  to  the  plaintiffs,  and  that  he  (BucknalJ) 
repudiated  their  dealings  with  the  said  lands,  and  also  the 
alleged  sale  to  plaintiff  Nichol,  under  the  partition  proceed- 
ings :  that  he  (defendant)  was  not  made  a  party  to  the  par- 
tition proceedings,  nor  had  he  any  knowledge  thereof,  or 
of  the  lands  having  been  sold,  till  he  casually  heard  that 
such  sale  had  taken  place,  and  from  enquiries  made,  he  be- 
lieved the  proceedingsin partition  wereirregular;  that  Nichol 
had  not  paid  his  purchase  money  into  Court,  nor  taken  the 
proper  course  to  obtain  title,  etc.  ;  that  he  (defendant)  was 
not  in  any  way  bound  by  the  partition  proceedings,  nor 
the  alleged  sale  to  plaintiff  Nichol — that  he  had  never  seen 
any  deeds,  agreements,  or  other  papers,  showing  any  right 
on  the  part  of  plaintiff,  Nichol,  or  any  of  the  plaintiffs  to 
redeem,  nor  had  evidence  of  such  been  offered  to  him  ;  that 
the  plaintiff,  Wallace,  distinctly  admitted  to  him  that  the 
object  of  plaintiffs  was  to  procure  an  assignment  of  his  mort- 
gage and  the  benefit  of  his  foreclosure  proceedings,  and  that 
under  cover  thereof,  the  plaintiff,  Fawkes,  could  then  get  a 
final  order  of  foreclosure  against  John  Bucknall,  of  the  said 
one  undivided  share  in  the  mortgaged  lands,  and  acquire  a 
title  to  the  lands  sold  to  Nichol  and  to  eject  Bucknall  and 
give  possession  to  Nichol  in  case  he  desired  to  complete  his 
purchase  :  that  on  23rd  October,  plaintiff,  Wallace,  ten- 
deied  to  him  the  amount  found  due  to  him  on  the  foreclo- 
sure judgment,  but  he  accompanied  such  tender  with  a  con- 
dition, that  he,  defendant,  should  assign  his  mortgage  and 
the  judgment  foreclosure  proceedings,  and  at  the  same  time 
delivered  a  letter  from  his  Toronto  solicitors,  as  containing 
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the  terms  on  which  the  said  money  was  offered,  but  he  did  Argument, 
not  say  upon  whose  behalf  the  tender  was  made,  or  to  which 
of  the  plaintiffs  he  required  the  assignment,  nor  did  he 
submit  any  documents,  or  evidence  whatever  showing  any 
right  or  title  in  any  of  plaintiffs  to  same,  or  to  any  undi- 
vided interest  covered  by  said  mortgage  or  any  part  there- 
of, save  and  except  what  appeared  in  the  said  letter  :  nor 
did  he,  when  he  offered  the  money,  tender  any  assignment, 
etc. ;  that  he,  defendant,  therefore  declined  to  accept  the 
money  on  the  terms  mentioned  ;  but  offered  to  accept  same 
and  give  a  release,  which  he,  Wallace,  refused,  etc.  He  also 
denied  that  John  Bucknall  had  no  other  property,  out  of 
which  plaintiffs,  Fletcher  and  Wallace,  could  make  their 
claim,  on  the  contrary  he  alleged  that  he  had  cattle  and 
farm  stock,  and  an  undivided  one-third  interest  in  the 
Oxford  property,  which  was  worth  $1,500. 

J.  ffosJcin,  Q.  C,  and  W.  Nesbitt,  in  reply,  read  two  affida- 
vits made  by  plaintiffs  Fletcher  and  Wallace,  respectively, 
explaining  and  denying  certain  statements  made  by 
defendant  in  his  affidavit,  but  which  did  not  affect  the 
result. 

Bain  also  look  the  following  objections  : 

1.  The  partition  proceedings  were  void  ah  initio.  The 
order  was  made  by  a  local  master  who  had  no  jurisdiction, 
where  the  lands  sought  to  be  affected  by  the  proceeding 
lie  in  different  counties,  or  in  a  county  other  than  that  in 
which  the  local  master  had  jurisdiction,  and  the  plaintiff, 
Nichol,  was  not  entitled  to  redeem  for  the  reason  that 
the  proceedings  under  which  he  became  a  purchaser  were 
void  ah  initio. 

2.  Supposing  the  partition  proceedings  were  not  void^ 
etc.,  the  plaintiff  Nichol  had  not,  as  yet,  a  legal  title  to  the 
lands  purchased  by  him,  nor  had  he  accepted  the  title, 
and  not  having  completed  his  purchase,  he  had  no  right  to 
redeem. 

3.  The  plaintiff  Fawkes  had  no  right  to  redeem  :  that, 
admitting  him  to  be  a  tenant  in  common,  with  John 
Bucknall,  he  had  no  interest  iix  the  hitter's  share,  and  his 
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Argumenfc.  Fawkes',  two-third  interest  was  not  affected  by  the  mort- 
gage ;  that  after  foreclosure  the  mortgagee  would  stand  as. 
co-tenant  in  common, in  the  place  of  John  Bucknall,  who  had 
now  only  the  right  to  redeem  in  equity.  That  one  co-tenant 
can  only  redeem  where  his  interest  has  been  mortgaged 
by  a  previous  owner  of  the  whole,  or  by  the  whole  of  the 
tenants  in  common. 

4.  As  to  the  plaintiffs,  Fletcher  and  Wallace  they 
were  merely  simple  contract  creditors,  and  had  no  lien, 
charge,  or  incumbrance  on  Bucknall's  equity  of  redemption, 
and  were  therefore  not  entitled  to  redeem. 

5.  The  tender  was  not  sufficient ;  or  being  accompanied 
with  the  condition  that  defendant  should  make  an 
assignment  of  his  said  mortgage,  and  all  his  foreclosure 
proceedings,  was  not  a  proper  tender,  and  it  was  made  only 
on  behalf  of  Nichol,  who,  for  the  reasons  stated  in  objection 
No.  1,  was  not  entitled  to  redeem ;  and  if  intended  to  be 
made  on  behalf  of  any  of  the  other  plaintiffs,  it  was  not 
stated  in  distinct  terms  to  which  of  them,  and,  in  fact 
what  took  place  on  the  occasion  of  the  alleged  tender,  was 
more  in  the  nature  of  an  endeavour  to  negotiate  for  an 
assignment  of  the  mortgage  and  foreclosure  proceedings* 
than  as  a  specific  tender ;  and,  moreover,  that  the  alleged 
tender  was  not  accompanied  by  any  evidence  of  title  which 
would  give  the  plaintifis  or  any  of  them  a  right  to  redeem. 

And  he  cited  in  support  of  these  several  objections: 
Ch.  Gen.  Order,  640 ;  Re  Bailey's  Trusts,  17  W.  R.  393  ; 
Earl  of  Cork  v.  Russell,  L.  R  13  Eq.  210  ;  Coote  on 
Mortgages,  4th  ed.,  1006-1014 ;  Seton  on  Decrees,  last 
ed.,  1051-1052;  Bates  v.  Martin,  12  Gr.  490.  The  mort^ 
gagee  has  a  right  to  refuse  to  take  his  mortgage  money 
from  anyone,  except  the  party  entitled  to  the  equity  of 
redemption:  James  v.  Biou,  3  Swan.  237  and  241.  If 
Fletcher  and  Wallace  are  allowed  to  redeem,  any  other  sub- 
sequent creditor  could  do  so. 

Hoskin,  Q.C.,  and  Neshitt,  contra.  This  application  is 
made  on  the  authority  of  Pearce  v.  Morris,  L,  R.  5  Ch. 
227,    The  Court  will  decree  that  plaintiff  should  redeem, 
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he  being  a  creditor,  after  a  foreclosure  decree  :  Soley  v.  Argument. 
Salisbury,  9  Mod.  K  153  :  also  reported,  9^  Eq.  cases  Abr. 
600.  A  surety  who  covenanted  to  pay  interest  only  on  a 
mortgage  in  case  the  mortgagor  makes  default,  has  a  right 
to  redeem,  etc.;  Green  v.  Wynn,  L.  R.  4  Ch.  204.  As  to  the 
partition  proceedings  : — although  the  land  is  in  two  coun- 
ties, as  to  the  lands  in  Waterloo,  the)^  are  good.  Defendant 
at  all  events  not  being  a  party  has  no  right  to  object. 
They  also  cited,  in  support  of  the  plaintiffs  Fetch er  and  Wal- 
lace, as  simple  contract  creditors,  that  they  have  a  right  to 
redeem,  the  same  as  if  they  were  subsequent  encumbranc- 
ers :  Rhodes  v.  BucJdand,  16  Beav.  212.  As  to  purchasers* 
right  to  redeem  :  Fawcet  v.  Fothergill,  Dickens'  Rep.  19. 
As  to  Fawkes's  right  as  tenant  in  common  :  Bentley  v. 
Bates,  4  Y.  &  C.  Ex.  182.  As  to  Nicholas  right  as  pur- 
chaser :  Christian  v.  Field,  2  Ha.  177.  An  agreement  to 
purchase  gives  the  purchaser  a  right  to  insure  as  owner 
ergo,  he  has  such  an  interest  as  entitles  him  to  redeem 
Laidlaw  v.  Liverpool  and  London,  etc.,  Ins.  Co.,  13  Gr.  377* 
Gastellain  v.  Preston,  11  Q.  B.  D.  380. 

January  9,  1889.    Robertson  J. : — 

The  plaintiffs  represent  three  different  classes  of  interests 
in  the  lands  in  the  defendants  mortgage  described,  or 
more  properly  speaking,  they  each  claim  to  have  a  separate 
and  distinct  interest  therein.  Whether  this  is  the  case, 
as  regards  the  whole  of  them,  it  is  necessary  to'  consider 
as  it  is  conceded,  unless  they,  or  some  of  them,  have  such 
an  interest  which  will  entitle  them,  or  some  or  one  of 
them  to  redeem,  this  action  must  fail. 

The  plaintiff  Nichol's  claim  is  based  on  an  agreement  to 
purchase  at  the  sale  made  under  the  order  for  partition  or 
sale  of  the  lands  belonging  to  the  Bucknall  estate,  in  which, 
at  the  time,  the  plaintiff  Fawkes  was  the  owner  iin  fee 
simple  of  an  undivided  two-thirds,  and  John  BucknalL 
of  an  undivided  one-third  part,  subject  to  the  mortgage 
to  the  defendant  Allenby,  whose  action  for  the  fore- 
36— YOU  XYII  O.K. 
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J^^^^^*'  closure  of  the  equity  of  redemption  of  John  and  Sophia 
KoBEETsoN,J.  Bucknall,  his  wife,  this  action  is  brought  to  restrain. 

The  plaintiff  Fawkes'  claim  is  based  on  his  right  as  a 
tenant  in  common. 

The  plaintiffs,  Fletcher  and  Wallace,  are  simple  contract 
creditors  of  John  Bucknall,  not  having  at  the  time  these 
proceedings  were  commenced  recovered  a  judgment,  and 
therefore  not  having  any  writ  which  would  attach  or  be  a 
lien  on  this  equity  of  redemption  in  the  hands  of  the 
sheriff 

The  first  objection  taken  by  Mr.  Bain  goes  to  the  right 
of  Nichol  as  purchaser.  The  order  640  of  the  Court  of 
Chancery,  prior  to  the  Ontario  Judicature  Act,  1881,  now 
in  force,  and  under  and  by  authority  of  which  the  order  of 
the  local  master  for  the  partition  or  sale  of  the  Bucknall 
estate  lands  was  assumed  to  be  made,  enables  any  adult 
person  who  has  heretofore  been  entitled  to  a  decree  or 
order  for  the  partition  of  an  estate,  on  giving  the  notice 
required  thereby  to  apply  to  the  presiding  Judge  in 
Chambers,  or  to  the  master  in  the  County, (other  than  in  the 
County  of  York)  wherein  the  land  sought  to  be  affected  by 
the  proceeding  lies,  for  an  order  for  the  partition  or  sale 
of  the  premises  in  question  ;  whereupon  such  Judge  or 
master  may  make  such  order  for  partition  or  sale,  etc. 
Then  following  this  is  order  641,  which  declares,  that 
"  when  after  an  order  has  been  made  under  order  640 
lands  are  discovered  in  another  County,  an  application 
may  be  made  to  a  J udge  in  Chambers  for  the  partition  or 
sale  of  such  lands  under  the  order  formerly  made,  and 
where  two  or  more  orders  have  been  made  by  masters  in 
different  counties,  an  application  may  be  made  in 
Chambers  for  an  order  as  to  the  conduct  of  the  future 
proceedings." 

Mr.  Holmsted  in  his  work  on  these  orders  at  p.  370^ 
says :  "  Where  the  lands  are  situated  in  the  county  of 
York,  or  in  more  counties  than  one,  the  application  for 
partition  should  be  made  to  a  Judge  in  Chambers," 
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In  Re  Arnott,  Chatterton  v,  Chatterton,  8  P.  R.  89  Judgment. 
Proudfoot,  V.  C.  held  that  where  special  circumstances  Kobertson,j. 
are  shown  on  an  application  for  partition,  a  refer- 
ence to  the  master,  other  than  the  master  in  the  county 
town  of  the  county  where  the  lands  are  situate,  may 
be  directed,  but  the  application  should  be  made  to  a 
Judge  in  Chambers.  In  that  case  the  lands  sought  to  be 
affected  were  in  Northumberland,  but  contiguous  to  the 
town  of  Whitby,  the  county  town  of  the  county  of 
Ontario,  and  the  application  was  made  to  havf^  the  refer- 
ence to  the  master  at  Whitby,  instead  of  Cobourg,  the 
county  town  of  the  county  where  the  lands  lay  on  the 
grounds  that  being  near  Whitb}^,  a  reference  to  the 
master  there  would  be  much  less  expensive  and  more 
convenient  for  all  parties  than  a  reference  to  Cobourg. 

In  1878,  under  sec.  35,  A.  J.  Act,  1873,  it  was  held  the 
referee  had  no  jurisdiction  to  m^ake  an  order  referring  it 
to  the  master,  to  determine  whether  a  conveyance  made  by  a 
judgment  debtor  is  fraudulent.  The  words  of  the  Act  are 
"the  Court  or  a  Judge  in  Chambers."  The  general  order 
then  in  force  or  in  force  at  the  time  of  the  passing  of  the 
Act,  gave  the  referee  power  to  transact  any  such  business, 
as,  by  virtue  of  any  statute,  is  done  by  a  Judge  sitting  in 
Chambers,  except  in  certain  enumerated  cases.  In  that  case 
the  referee  made  the  order,  and  on  appeal  from  the  report 
of  the  master,  the  objection  was  taken  that  the  referee 
had  no  jurisdiction  to  make  the  order  directing  the  refer- 
ence. The  late  Chancellor  Spragge  refused  to  hear  the 
appeal,  declaring  that  the  Act  gave  no  jurisdiction  to  the 
referee ;  that  consequently  all  proceedings  had  under  it 
were  null  and  void  :  Queen  v.  Smith,  7  P.  R.,  429. 

Whatever  jurisdiction  the  local  master  has  is  conferred 
upon  him  by  order  640 — reading  which,  in  connection  with 
order  641,  it  is  clear  that  if  the  lands  souglit  to  be  affected 
lie  in  more  counties,  than  one,  the  jurisdiction  of  the 
local  master  does  not  attach.  The  master  in  each 
County  might  have  jurisdiction  as  to  the  lands  in  his 
County  ;  but  the  object  of  the  order  is  to  prevent  more 
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Judgment,  than  one  suit  being  brought,  in  respect  to  the  same  estate, 
EoBERTsoNjJ.  if  hy  any  chance  more  than  one  order  is  made,  the 
several  suits  would  consolidated. 

I  cannot  bring  my  mind  to  the  conclusion  as  contended 
for  by  Mr.  Hoskin,  that  although  the  order  under  consid- 
eration in  this  case  was  void  as  to  the  lands  in  Oxford  j 
it  was  good  as  to  the  lands  in  Waterloo. 

In  and  by  the  same  order  the  master  has  exceeded  his 
jurisdiction,  and  he  has  continued  that  excess  of  jurisdic- 
tion to  the  sale  of  the  lands :  he  has  sold  not  only  the 
lands  in  Waterloo,  but  in  Oxford.  I  am  clearly  of 
opinion,  therefore,  that  on  principle  and  authority,  as 
said  by  the  late  Chancellor  in  Queen  v.  Smith,  supra,  the 
master  having  no  jurisdiction  to  make  the  order  for  par- 
tition, all  proceedings  under  it  are  null  and  void. 

This  disposes  of  the  case  so  far  as  the  plaintiff  Nichol  is 
concerned,  for  the  reason  that  his  purchase  at  the  sale  of 
the  lands  described  in  the  report  on  sale,  as-  parcel  No.  3, 
is  null  and  void ;  consequently  he  has  no  interest  in  the 
land  or  in  the  equity  of  redemption  in  the  undivided  one- 
third  share  on  which  the  defendant  holds  the  mortgage, 
and  the  case  of  Fearce  v.  Morris,  L.  R.  5  Ch.  227,  cited  by 
Mr.  Hoskin,  does  not  apply.  There  the  plaintiff  had  not 
accepted  the  title  at  the  time  of  filing  his  bill,  but  did  so 
afterwards,  and  besides  the  mortgagee  in  that  case  accepted 
the  money,  but  he  declined  to  convey  to  the  plaintiff  the 
legal  estate  in  the  mortgaged  property  and  deliver  up  the 
title  deeds.  Here,  the  sale  being  null  and  void,  the  mort- 
gagor was,  as  regards  his  rights  as  entitled  to  the  equity  of 
redemption,  in  no  way  affected  by  the  sale  to  Nichol,  and  so 
far  as  Nichol  was  concerned,  he  was  not  in  a  position  either 
to  tender  the  money  or  demand  an  assignment  of  the  mort- 
gage and  the  proceedings  in  the  foreclosure  suit.  T  have 
assumed  thus  far  that  the  sale  being  void,  Nichol  would 
not  complete  the  purchase.  And,  I  think,  notwithstanding 
Mr.  Hoskin's  objection  or  contention,  that  although  this 
defendant  is  not  a  party  to  the  partition  proceedings,  he 
Las  the  right  to  take  the  objection  ;  it  is  true  he  takes  the 
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risk  of  the  consequences  of  his  refusal  to  accept  the  tender.  Judgment. 
As  said  by  Lord  Hatheiiey^  L.C.,  in  Pearce  v.  Morris,  Sit  p.  Robertson,  J. 
281,  "  The  mortgagee  is  himself  in  considerable  peril  if  he 
refuses  to  accept  payment,  and  I  am  not  saying  whether  he 
would  or  would  not  be  entitled  absolutely  to  refuse  in  such 
a  case ;  but  if  he  did  so,  and  it  turned  out  that  the  person 
tendering  the  money  was  entitled  to  redeem,  then  the  in- 
terest on  the  mortgage  would  at  once  be  stopped.  It  might 
turn  out,  of  course,  that  the  person  who  had  entered  into 
this  contract  might,  finally,  not  become  the  owner  of  the 
estate,  because  the  contract  might  go  off  ;  *  *  But  whether 
he  is  entitled  to  have  a  conveyance,  and  to  have  the  deeds 
delivered  up  until  his  title  is  completed,  is  quite  another 
matter."  Now  here,  this  title  to  the  plaintiff  Nicho^ 
cannot  be  perfected,  and  the  defendant  had  a  perfect  right 
in  my  judgment  to  take  the  risk  of  not  accepting  the 
tender:  suppose  he  had  done  so,  and  afterwards  the  mort- 
gagor, on  the  day  appointed,  paid  the  amount  found  due  by 
the  master  into  the  bank,  and  demanded  a  discharge  of  the 
mortgage  as  he  would  have  a  right  to  do  ;  what  position 
would  the  defendant  be  in  ?  It  would  not  avail  him  then 
to  say  that  Nichol  had  paid  the  money,  and  he  had  assigned 
to  him  ;  because  Nichol  had  no  locus  standi. 

This  disposes  of  the  first  and  second  objections,  in  favour 
of  the  contention  of  the  defendant,  and  I  am  therefore  of 
opinion,  that  as  regards  the  plaintiff  Nichol,  the  action 
must  be  dismissed. 

The  third  objection  is  as  to  plaintiff  Fawkes,  who  is  a 
tenant  in  common  of  an  undivided  two-thirds  interest  in 
the  whole  Bucknall  Estate  Farm,  but  has  no  interest  in  the 
equity  of  redemption  which  appertains  to  the  one-third 
interest  of  his  co-tenant  John  Bucknall.  And  the  ques- 
tion is  :  Has  he  the  right  to  redeem  that  one-third  interest  ? 
In  Fisher  on  Mortgages,  4th  ed.,  at  p.  707,  sec.  1180,  it  is 
said  :  "  If  the  equit}^  of  redemption  be  the  propert}^  of  seve- 
ral persons,  as  joint  tenants  or  tenants  in  common,  one  of 
them  may  return,  each  as  against  an  encumbrancer,  and 
subject  to  account  with  his  co-tenant  being  entitled  to  po3- 
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Judgment,  sessioii  of  ttie  whole  of  the  rents.  But  it  seems  that  one 
RoBERTsoN,J.  cannot  redeem  his  own  tooiety  only,  for  this  would  be 
directly  contrary  to  the  pl'inciple  that  a  mortgage  is  to  be 
redeemed  entirely  or  not  at  all."  And  he  cites  Wynne  v. 
Styaii,  2  Ph.  at  p.  306,  in  support  of  this  doctrine,  and  I 
find  in  the  head-note  the  following  as  being  a  digest  of  the 
decision  on  this  point.*  "  Where  a  mortgagee  is  also  tenant 
for  life  of  the  mortgaged  estate,  the  Statute  of  Limita^ 
tions  does  not  begin  to  run  against  the  mortgage  title  until 
his  death,  and  the  .same  rule  applies  where  the  mortgagee 
is  a  tenant  in  common  with  others  of  the  mortgaged  estate.'' 
Now,  how  does  this  help  the  plaintiff,  Fawkes  ?  The  equity 
of  redemption  in  this  case  is  in  John  Bucknall  only,  he 
only  created  the  mortgage,  and  on  his  undivided  one-third 
share;  the  plaintiff  Fawkes  is  not  therefore  entitled  to 
redeem  because  the  equity  of  redemption  in  the  property 
mortgaged,  viz ,  John  Nichol's  undivided  one-third  share  is 
not  the  property  of  him  and  John  Bucknall  -as  tenants  in 
common.  In  Wynne  v.  Styan.  supra,  the  mortgage  was 
created  by  the  deceased  Mrs.  Wynne,  who  died  in  1811,  by 
an  indenture  dated  in  1802^  for  securing  to  her  sister  Eliza- 
beth, £5,000.  The  mortgaged  estate  was  afterwards 
devised  by  Mrs.  Wynne  to  her  two  sisters  Margaret  and 
Elizabeth  (the  latter  being  the  mortgagee),  for  their  joint 
lives  and  the  life  of  the  survivor  with  remainder  to  the 
defendant  M.  Styan,  with  remainder  to  the  defendant  J. 
Styan,  with  .other  remainders  over.  Now  the  mortgage 
was  created  by  the  owner  of  the  whole  estate,  not  a  mere 
tenant  in  common,  but  after  creating  the  mortgage  she 
devised  the  estate  to  the  mortgagee  and  another,  sisters,  as 
tenants  in  common  for  life ;  both  the  mortgagee  and  hei" 
co-tenant  Margaret  having  died,  years  after  the  death  of 
the  mortgagor  who  was  the  testatrix  and  devisor,  the 
executor  and  residuary  legatee  of  Margaret,  the  co-tenant 
of  the  mortgagee,  then  as  plaintiff  commenced  the  suit  to 
enforce  this  mortgage  against  the  remaindermen.  So  that 
this  case  is  no  authority  in  favour  of  the  plaintiff  Fawkes* 
If  it  had  been  that  Samuel  Bucknall,  the  original  owner 
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and  predecessor  in  title  of  his  three  sons  before  named,  Judgment, 
had  in  his  lifetime  created  a  mortgage  on  the  whole  prop-  Robertson, J. 
erty,  as  was  done  by  Mrs.  Wynne,  when  she  was  owner  of 
the  whole  estate,  then  T  have  no  doubt  anyone  of  the 
subsequent   tenants  in  common  could  redeem^  but  he 
would  have  to  redeem  the  whole,  and  not  his  own  moiety 
only,  subject  of  course,  to  his  right  to  look  to  his  co- 
tenants  for  their  respective  shares  of  the  mortgage  money  : 
and  Bentley  v.  Bates,  4  Y.  &  G.  Ex.  182,  is  an  authority 
for  the  mortgagee  of  the  share  of  one  tenant  in  common  to 
maintain  a  bill  for  an  account,  against  the  mortgagor  and 
his  co-tenants  in  common,  nothing  more.    The  general 
principle  is  that  no  person  is  entitled  to  redeem,  but  he 
who  can  show  a  title  to  the  estate   of  the  mortgagor 
Lomax  v.  Bird,  1  Vern.  182 ;  James  v.  Biou,  3  Swan, 
at  p.  237.     In  the  latter  case.  Lord  Chancellor  Eldon 
said  :  "  It  is  extremely  clear  that  a  mortgagee  may  retain 
possession  of  the  estate  until  he  is  paid,  and  that  no  one 
has  a  right  to  make  a  tender  of  the  money  due,  except 
the  party  entitled  to  the  equity  of  redemption  ;  against 
all  other  persons  the  estate  is  the  property  of  the  mortga- 
gee ;  a  party  coming  to  redeem  a  mortgaged  estate,  must 
prove  at  his  own  cost  that  he  is  the  individual  entitled  to 
the  equity  of  redemption.    Now  what  is  the  estate  of  the 
mortgagor  in  this  case  ?    The  answer  is  plain,  it  is  the  un- 
divided one-third  share  of  John  Bucknall,  not  the  two  un- 
divided third  shares  of  the  plaintiff  Fawkes  ;  the  latter  are 
not  mortgaged  at  all,  they  are  free  and  clear,  and  not  in  any 
way  incumbered  by  the  defendant's  mortgage.  Suppose 
John  Bucknall  had  not  mortgaged,  but  had  declared  his 
intention  of  selling  his  undivided  third  share,  could  Fawkes 
prevent  him  doing  so,  or  would  he  have  the  right  to  say, 
if  you  sell,  you  shall  sell  to  me,  and  me  only  ?    I  think 
not.    After  considering  all  the  authorities  cited  and  others, 
I  am  of  opinion  that  the  plaintifi'  Fawkes  has  no  right  to 
redeem, and  as  regardshim  the  action  must  also  be  dismissed. 

The  fourth  objection  is  as  to  the  plaintiffs  Fletcher  and 
Wallace,  who  are  simple  contract  creditors.  I  have  carefully 
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Judgment,   considered  the  cases  cited  on  behalf  of  the  plaintiffs  ;  all  of 
RoBERTsoN,J.  which  are  of  very  ancient  date,  and  refer  to  a  state  of  j 
things  in  no  way  parallel  to  the  facts  and  circumstances 
under  which  these  plaintiffs  are  seeking  their  remedy.  I 
was  somewhat  surprised  at  the  contention  on  their  behalf, 
but  owing  to  the  ability  with  which  their  views  were  put 
forth  by  Mr.  Hoskin  and  Mr.  Nesbitt,  I  felt  it  incumbent 
upon  me  to  read  and  consider  with  some  care  the  citations 
made  by  them — not  one   of  which  is  to   decisions  in 
our  own  courts,  or  to  any  late  case  in  the  courts  of  the 
mother  country,  a  circumstance  which  leads  one  to  the 
irresistible  conclusion,  that  Messrs.  Fletcher  and  Wallace 
have  the  honour  of  being  in  the  front  rank,  seeking  to  in- 
duce, that  "  long  arm  of  the  Court  of  Chancery,"  which  was 
so  eloquently  and  so  earnestly  invoked  on  their  behalf, 
to  reach  forth  several  fingers  lengths  further  than  it  has 
ever  heretofore  found  itself  able  to  go.    If  the  contention 
of  these  plaintiffs  is  correct,  then  I  cannot  see  where  or 
when  foreclosure  proceedings  are  to  come  to  an  end. 
Every  creditor  of    a  mortgagor,  whether   he  has  any 
interest  in  the  equity  of  redemption  or  not,  up  to  and  until 
the  final  order  for  foreclosure  is  made,  would  have  the 
right  to  ask  the  Court  to  come  to  his  aid  in  staying  pro-  I 
ceedings  :  so  that  after  these  plaintiffs  would  be  allowed  to 
come  in,  Mr.  Smith,  or  Mr.  Jones,  or  any  other  person  ! 
having  a  money  demand  against  the  mortgagor  could  do  \ 
the  same,  and  there  would  be  no  end  to  the  proceedings 
as  long  as  a  creditor  was  in  existence,  because  the  mort- 
gagor would,  in  each  case,  be  entitled  to  further  time  to 
redeem,  etc.    I  cannot  do  otherwise,  therefore,  than  to  con- 
clude that  as  regards  the  plaintiff's  Fletcher  and  Wallace 
the  action  must  also  be  dismissed. 

Another  point,  too,  occurred  to  me  in  considering  this 
matter,  in  regard  to  the  partition  proceedings,  which,  how- 
ever, I  must  not  be  presumed  to  pass  any  opinion  upon  ;  i 
but  I  throw  it  out  as  a  hint,  in  my  judgment  worthy  of 
consideration,  and  it  is  this  :   Should  not  the  defendant  in  i 
this  action  have  been  made  a  party  in  these  proceedings  ? 
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The  mortgagor  Biicknall  had  parted  with  the  legal  estate  Judgment, 
held  by  him  in  the  undivided  third  part  of  the  land  when  Robertsox,J. 
he  mortgaged  it  to  the  defendant,  and  all  he  had  left  was 
his  right  to  redeem ;  if  he,  therefore,  was  a  necessary 
party ;  does  it  not  follow,  or  is  it  not  more  certain  that  he 
^vho  held  the  legal  estate,  should  have  been  heard  in  this 
inatter  ?  I  merely  throw  out  the  suggestion  for  what  it 
inay  be  worth. 

The  defendant  claims  damages ;  he  was  entitled  to  an 
order  for  foreclosure,  immediately  after  the  day  appointed 
by  the  master  for  the  payment  of  the  amount  found  due  by 
him  on  the  mortgage,  and  for  subsequent  interest  and 
costs  of  the  foreclosure  action  :  default  being  made  by  the 
mortgagor.  By  the  action  of  these  plaintiffs  he  has  been  re- 
strained from  making  his  application  to  bring  his  action  to 
a  final  close,  and  he  has  therefore,  been  prevented  from 
taking  possession  of  the  lands  in  question  therein.  The 
plaintiffs  on  obtaining  the  interim  injunction  undertook 
to  abide  by  any  order  as  to  damages,  which  the  Court 
might  make,  in  case  it  should  be  of  opinion  that  the 
defendant  should  have  sustained  any  by  reason  of  the 
order.  I  think  the  defendant  has  sustained  damages,  and 
1  think  the  plaintiffs  should  pay  such.  I  cannot  add  them 
to  his  mortgage  debt,  because  the  mortgagor  is  in  no  way 
liable  for  those  proceedings ;  and  I  think  a  fair  and 
reasonable  guide  will  be,  interest  on  the  amount  found  due. 
by  the  master,  to  be  paid  on  the  27th  day  of  October  last 
according  to  his  report.  This  sum  is  $1,921.82  interest  on 
which,  at  6  per  cent,  per  annum,  from  the  27th  October, 
1888,  up  to  and  inclusive  of  this  9th  January,  1889,  amounts 
to  the  sum  of  $23.86,  which  sum  I  order  judgment  to 
be  entered  for  against  the  plaintiffs  with  costs  of  the 
action. 

I  have  not  fully  considered  the  question  of  tender  also 
raised  by  the  defendant  as  it  has  become  unnecessary  to  do' 
so,  but  I  may  say  that,  so  far  as  I  have  considered  it,  that 
tender  was  made  on  behalf  of  the  plaintiff  Nichol  only, 
but  whether  the  condition  attached  to  it  was  such  a  one 
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Judgment,  as  the  plaintiff  had  a  right  to  attach,  has  not  been  con- 
RoBERTsoN,J.  sidered  by  me. 

The  action  is  therefore  dismissed  with  costs,  and  dam- 
ages assessed  to  the  defendant  at  the  sum  of  $23.36,  and 
the  injunction  dissolved. 

G.  A.  B. 


[CHANCERY  DiViSION.] 

Gibbons  v.  Wilson. 

Fraudulent  -preference — Present  actual  bond  fide  advance  of  money —Chattel 
Mortgage — Assignment  for  creditors — R.  8.  0.,  cap.  124>  sec.  3 — 
Principal  and  agent. 

An  insolvent  debtor  was  taken  by  one  of  his  creditors  to  the  latter'* 
solicitor  and  then  it  was  arranged  that  the  solicitor  should  procure  somef 
one  to  lend  the  insolvent  $600  on  his  stock  in  trade,  the  solicitor  at- 
the  same  time  taking  from  the  insolvent  a  written  authority  to  pay 
the  claim  of  the  said  creditor  out  of  the  moneys  advanced.  The 
solicitor  accordingly  got  defendant  to  lend  the  money  on  a  chattel 
■mortgage  of  the  stock  in  trade,  without  however,  letting  him 
know  anything  about  the  insolvent's  circumstances  or  why  the 
money  was  wanted,  or  how  it  was  to  be  applied.  Out  of  the  money 
the  solicitor  paid  off  the  creditor  in  full.  The  insolvent  afterwards 
made  an  assignment  for  the  benefit  of  his  creditors  to  plaintiff,  who 
brought  this  action  to  set  aside  the  chattel  mortgage. 

■Held,  that  the  action  must  be  dismissed,  for  the  mortgage  in  question 
was  made  in  consideration  of  a  present  actual  bond  fide  advance  of 
'money  within  the  meaning  of  R.  S.  O.  c.  124,  s.  3. ,  nor  (per  Ferguson  J.  >> 
could  it  be  said  that  the  '  effect  of  the  mortgage '  was  to  prefer  the 
creditor,  for  this  was  the  effect  solely  of  the  act  of  the  solicitor,  acting 
.  apparently  altogether  for  another  principal. 

The  rule  is  that  the  fraudulent  act  of  an  agent  does  not  bind  the  principal 
unless  it  is  done  for  the  benefit  of  the  principal,  or  unless  the  principal 
knows  of  or  assents  to  it,  or  takes  an  advantage  by  reason  of  it. 

This  was  a  motion  to  the  Divisional  Court  by  way  of 
appeal  from  the  judgment  of  MacMaHON,  J.,  at  the  trial 
of  this  action,  which  was  brought  for  the  purpose  of  set- 
ting aside  a  chattel  mortgage  under  the  circumstances 
fully  set  out  in  the  judgments  below. 

The  action  was  tried  at  Goderich,  on  March  4th,  1888, 

The  present  motion  came  on  for  argument  on  June 
16  th,  1888,  before  Ferguson,  and  Robertson,  J  J. 
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Moss,  Q.  C,  foi-  the  plaintifF.  It  was  for  the  defendant  Argument, 
to  show  that  the  $600  bore  a  fair  relative  value  to  the 
consideration,  the  property  transferred.  The  onus  rested 
Upon  him  to  show  that  the  transaction  was  bond  Ude,  and 
he  failed  to  do  so  :  River  Stave  Co.  v.  Sill,  12  O.  R  557 ; 
R.  S.  0.  1887,  ch.  124;  Ex  parte  Ghaplin,  26  Ch.  D.  319; 
Bott  V.  Smith,  21  Bea.  511 ;  Brown  v.  Sweet,  7  A.  E,.  725 
Rice  V.  Bryant,  4  A.  R.  542  ;  Morton  v»  Nihan,  5  A.  R. 
20 ;  Merchants  Bank  v.  Clarke,  18  Gr.  594. 

Walker  for  the  defendant.  Section  3  of  R.  S.  0.  1887, 
c.  124)  does  not  apply  when  the  transfer  is  a  mortgage: 
Goulding  v.  Deeming,  15  0.  R.  201.  The  plaintiff's  whole 
case  depends  upon  the  imported  knowledge :  Building 
and  Loan  Association  v.  Palmer,  12  O.  R.  1. 

Moss,  in  reply,  cited  McDonald  v.  McCall,  9  0.  R.  185 ; 
Jones  V.  Gordon,  2  App.  Cas.  616  ;  Re  Gomersall,  1  Ch.  D. 
137 ;  Kettlewell  v.  Watson,  21  Ch.  D.  685. 

January  8th,  1889.    Ferguson,  J. : — 

The  action  is  to  set  aside  a  chattel  mortgage  for  the  sum 
of  $600,  made  by  one  Clarke  in  favor  of  the  defendant, 
upon  a  store  of  goods  then  belonging  to  Clarke,  including 
the  goods  thereafter  to  be  brought  into  the  store  by 
Clarke.    The  mortgage  bears  date  February  7th,  1888. 

The  plaintiff  is  the  sheriff  of  the  County  of  Huron,  to 
whom  Clarke  subsequently  made  an  assignment  under 
the  provisions  of  the  statute.  The  trial  took  place  before 
my  brother  MacMahon  on  the  4th  of  May  last,  at  Goderich,, 
and  was  without  a  jury.  The  action  was  dismissed  with 
costs. 

The  reasons  for  the  learned  Judge's  conclusion  seem  ta 
have  been  that  the  whole  sum  of  $600  was  advanced  by 
the  defendant  on  the  security  of  the  mortgage  bond  fide 
and  without  any  notice  or  knowledge  that  Clarke  was 
unable  to  pay  his  creditors  in  full  or  that  he  intended  to 
give  the  firm  of  Stewart  k>  Son,  the  creditors  mentioned  in 
the  pleadings,  a  preference  over  his  other  creditors,  or  that 
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Judgment.  Clarke  intended  to  defeat,  hinder,  or  delay  his  other  cred- 
Ferguson,  J.  itors. 

Clarke  was  a  merchant  carrying  on  his  business  at 
Seaforth  in  the  county  of  Huron.  He  had  been  in  this 
business  for  several  years  He  became  embarrassed  and 
was  pressed  by  some  of  his  creditors  for  payment,  and  it 
appears  that  he  was  threatened  with  actions  by  some  of 
these.  He  went  to  his  brother  at  Woodstock  hoping  to 
get  some  money  from  him  to  apply  in  ease  of  his  position, 
but  was  disappointed  in  this.  He  then  went  to  Messrs. 
Stewa,rt  &  Son,  of  Hamilton,  who  were  amongst  his 
largest  creditors  and,  as  he  says,  with  the  view  or  object 
of  making  in  their  favor  a  mortgage  upon  his  goods,  etc., 
he  thinking  that  such  a  mortgage  would  have  the  effect  of 
saving  the  goods  for  the  time  being,  from  his  other 
creditors,  and  that  this  would  give  him  an  opportunity  to 
make  a  "  turn  "  or  do  something  in  his  business  that  would 
enable  him  to  pay  all  his  debts.  Such  seems  to  be  shortly 
his  description  of  his  objects  and  intentions,  when  he- 
visited  that  firm.  The  mortgage  that  he  contemplated 
making  was  not,  however,  made.  What  passed  between 
him  and  that  firm,  was  given,  or  in  part  given  in  evidence, 
but  subject  to  objection  and  upon  the  undertaking  of 
counsel  to  connect  it  with  the  defendant  which  does  not 
appear  to  have  been  done,  and  it  appears  to  me  that  what 
was  said  at  the  interview  between  Clarke  and  that  firm 
cannot  be  used  against  the  defendant.  It  does  not  appear 
to  me,  however,  of  so  great  importance  as  to  deserve  th.& 
stress  that  was  apparently  laid  upon  it  by  counsel  at  the 
trial. 

A  member  of,  or  some  one  connected  with,  the  firm  of 
Stewart  &  Son,  went  with  Clarke  to  the  solicitors  of  the 
firm.  They  saw  one  of  these  solicitors,  Mr.  Scott.  After 
some  conversation  with  him,  Mr.  Scott,  according  to 
Clarke's  evidence,  said  there  was  a  person  in  town  who 
could  raise  him  (Clarke)  some  money  to  apply  on  hi& 
accounts  or  give  his  creditors,  and  that  he  would  go  out 
and  see  him,  that  he  did  go  out,  but  returned  after  a  few 
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minutes  saying  that  this  person  was  not  at  home,  but  he  Judgment, 
thought  it  would  be  all  right,  that  he  asked  him  (Clarke)  Ferguson,  J 
how  much  money  he  needed,  and  being  answered  about 
$600,  he  (Scott)  went  on  and  drew  the  mortgage  which 
was  executed  by  Clarke. 

The  mortgage  bears  interest  at  9  per  cent,  per  annum. 
The  money  is  payable  in  monthly  instalments  of  $100 
each.  There  is  a  provision  in  the  mortgage  that  in  default 
of  payment  of  any  of  the  money  the  whole  should  fall  due. 

From  Clarke's  evidence  it  appears  that  his  leading  or 
most  important  idea  in  making  the  transaction,  was  to 
have  a  mortgage  on  the  property  for  the  purpose  of  ward- 
ing off  his  creditors  for  a  time  so  that  he  could  go  on  with 
his  business,  he  it  appears,  thinking  that  a  mortgage  would 
have  this  effect.  See  the  evidence  p.  16  particularly.  He 
says  he  gave  Scott  a  statement  of  his  affairs  at  the  timcj 
which  I  understand  to  be  a  verbal  statement. 

There  is  no  doubt  that  the  defendant  advanced  upon  the 
mortgage  the  whole  of  the  money,  the  $600,  at  the  time 
the  document  was  executed  and  delivered  to  him.  Clarke 
signed  an  order  or  direction  as  to  the  application  of  the 
money,  and  left  it  with  Scott.  Of  this,  however,  the 
mortgagee,  the  defendant,  had  personally  no  notice  or 
knowledge.  Pursuant  to  this  direction  $484  of  the  money 
was  paid  to  Stewart  &  Son,  this  being  the  whole  amount 
of  their  claim  against  Clarke.  $100  was  paid  to  the  same 
firm  for  goods  purchased  from  them  by  Clarke  immediately 
after  the  making  of  the  mortgage,  and  the  remaining  $16, 
went  to  pay  the  costs  of  the  mortgage  (the  conveyancing)^ 

Clarke  is  asked  :  "  Who  was  it  suggested  paying  all  the 
money  over  to  Stewart  &  Son,  or  was  that  part  of  the 
original  idea  ? "  and  he  answers  "  I  could'nt  say,  I  did  not 
think  much  about  it  at  the  time  "  and  further  on  he  says 
I  thought  if  a  mortgage  was  on  I  could  go  ahead  with 
my  business." 

The  firm  of  which  Scott  was  a  member  were  the  solicitors 
^of  Messrs.  Stewart  &  Son.  They  were  strangers  to  Clarke, 
and  if  the  statement  of  his  affairs  made  by  Clarke  to 


294 


THE  ONTARIO  REPORTS,  1889- 


[vol. 


Judgment.  Scott  was  such,  or  nearly  such  a  one  as  his  evidence  shows 
Ferguson,  J.  he  made  at  the  time  of  the  assignment  to  the  plaintiff 
on  the  18th  of  March  afterwards,  it  seems  strange  that  the 
loan  of  $600  should  have  been  made  as  it  was.  There  is, 
however,  no  pretense  that  there  was,  on  the  part  of  the 
mortgagee,  personally,  any  fraudulent  intent,  or  intent  to 
prefer  any  creditor  of  Clarke,  or  to  be  preferred  (far  he 
was  not  a  creditor  of  Clarke  at  all)  or  any  knowledge  or 
notice  of  any  such  intent  on  the  part  of  Clarke,  or  that 
Clarke  had  the  idea  that  he  says  he  had  respecting  the 
mortgage  being  a  protection  to  his  goods  for  the  time 
being.  It  is  not  shown  that  there  was  any  contrivance  or 
scheme,  or  plan,  between  Stewart  &  Son  and  the  defendant 
personally,  to  defraud,  hinder,  defeat,  or  delay  the  creditors 
of  Clarke,  or  any  of  them,  or  to  prefer  any  one  to  another 
or  other  of  them  by  the  raising  of  this  money  in  the 
manner  in  which  it  was  raised,  and  paying  it  as  it  was 
paid. 

These  are  the  fatits  :  that  the  loan  was  made  through 
Scott  the  agent  of  the  mortgagee,  for  the  purpose  of  lend- 
ing his  money,  and  it  is  said  that  Scott  had  from  him  very 
full  powers  as  such  agent  for  this  purpose,  that  the  firm  of 
solicitors  of  which  Scott  was  a  member  were  the  solicitors 
of  Stewart  &  Son,  that  some  one  representing  Stewart 
^  &  Son,  brought  Clarke  to  the  office  of  Scott's  firm,  and 

that  the  money  when  advanced  by  the  defendant  was 
applied  as  before  stated,  and  to  these  may  be  added  the 
fact  that  Clarke,  according  to  his  own  evidence,  appears 
to  have  been  careless  as  to  the  application  to  be  made  of 
the  money,  so  that  it  went  in  diminution  of  his  indebted- 
ness, or  for  the  purchase  of  more  goods,  and  that  he,  Clarke, 
was  at  the  time  unable  to  pay  his  debts  in  full. 

The  plaintiff  charges  that  no  money  was  advajiced  on 
this  mortgage,  or  if  any  was  advanced,  the  advance  was  in 
furtherance  of  a  fraudulent  plan  or  scheme  between  the 
defendant  and  the  firm,  Stewart  &;  Son,  to  secure  to  that 
firm  a  fraudulent  preference  over  the  other  creditors  of 
Clarke  upon  a  secret  contract  or  understanding  by  that' 
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firm  -with  the  defendant  to  indemnify  him,  the  whole  effect  Judgment, 
and  intent  of  the  transaction  having  been  by  all  the  parties  Feuguson, 
thereto  to  secure  to  Stewart  &;  Son  such  fraudulent  prefer- 
ence over  the  other  creditors  of  Clarke,  and  he  asks  that 
it  should  be  declared  that  the  mortgage  was  null,  or  fraud- 
ulent and  void  as  against  him  as  such  assignee,  and  that 
it  should  be  cancelled. 

Clarke  in  his  evidence  says  distinctly,  that  he  did  not 
tell  Scott  that  he  only  wanted  the  mortgage  for  the  purpose 
of  keeping  off  his  other  creditors  ;  that  Scott  asked  him 
if  he  thought  he  could  go  on  with  his  business  if  he  secured 
the  loan,  and  that  he  told  Scott  that  he  believed  he  could, 
and  that  in  saying  this,  he  told  Scott  his  honest  belief  at 
the  time,  and  that  on  the  faith  of  that  the  loan  was  made. 
There  are  some  questions  and  answers  in  his  evidence  that 
when  read,  seem  rather  to  detract  from  the  full  force  of 
this  part  of  the  testimony.  The  learned  Judge  has  how- 
ever found  that  there  was  no  notice  to  Scott,  the  solicitor, 
of  any  fraudulent  intent  on  the  part  the  mortgagor. 
Apart  from  this  there  is  no  pretence,  nor  can  there  be 
on  the  evidence  that  the  defendant  had  personally  any 
such  notice  or  knowledge  or  that  he  had,  himself,  any 
such  intent. 

What  is  contended  is  that  the  defendant  is  liable  in  res- 
pect of  an  alleged  fraud  by  his  agent  in  the  conduct  of  his 
business. 

The  alleged  scheme  or  design  is  not  proved  except  so  far 
as  the  same  may  be  conjectured,  and  there  does  not  appear 
to  be  any  evidence  shewing  the  existence  of  the  alleged 
secret  contract  for  indemnity,  and  the  defendant  in  his 
examination  denies  the  existence  of  it. 

Now  suppose  it  were  assumed,  contrary  to  the  view  of 
the  learned  Judge,  that  solicitor  and  agent  Scott  was 
guilty  of  a  fraud  in  being  the  instrument  by  and  through 
whom,  in  conjunction  with  Clarke,  the  alleged  preferential 
payment  of  this  mortgage  money  was  made  to  Stewart  & 
Son.  Would  this,  under  all  the  circumstances,  even  assum- 
ing that  a  preference  of  the  kind  would  offend  against  the 
Act,  be  binding  upon  the  defendant  ? 
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Judgment.  The  rule  on  the  subject  stated  and  laid  down  in  Barwick 
Ferguson,  J.  v.  English  Joint  Stock  Bank,  L.  E,.  2  Ex.  259,  by  Mr. 

Justice  Willes,at  p.  265,  is  :  "  With  respect  to  the  question 
whether  a  principal  is  answerable  for  the  act  of  his  agent 
in  the  course  of  his  master's  business,  and  for  his  master's 
benefit,  no  sensible  distinction  can  be  drawn  between  the 
case  of  fraud  and  the  case  of  any  wrong.  The  general  rule 
is  that  the  master  is  answerable  for  every  such  wrong  of  the 
servant  or  agent  as  is  committed  in  the  course  of  their 
service,  and  for  their  master's  benefit."  This  rule  is  adopted 
as  the  law,  with  unqualified  approbation,  by  Sir  Montague 
E.  Smith  in  delivering  the  judgment  of  the  Court  in  the 
case  Mackay  v.  Commercial  Bank  of  New  Brunswick,  L.  R., 
5  P.  C.  411,  412,  et  seq.,  and  the  words  "for  the  master's 
benefit,"  seem  to  be  a  most  important  part  of  this  rule- 
There  are  many  English  cases  on  the  subject.  The  most 
important  of  them  are  referred  to  in  the  latter  of  the  above 
cases.  The  ca.se  Swift  v.  Winterhotham,  L.  R.  8  Q.  B.  244. 
seems  at  first  to  be  different.  It  is  referred  to,  as  well  as 
the  grounds  on  which  it  (the  original  judgment)  was 
reversed,  and  it  is  said  to  be  not  at  all  in  conflict  with 
Bariuick  and  the  Joint  Stock  Bank,  L.  K  2  Ex.,  before 
mentioned.  The  subject  has  been  much  discussed  both  in 
England  and  the  United  States. 

In  the  case  Gondii  v.  Baldwin,  21  N.  Y.  219,  it  was  held 
in  the  Court  of  Appeal  that  where  an  agent  entrusted  with 
money  to  invest  at  legal  interest,  exacted  a  bonus  for  him- 
self as  the  condition  for  making  the  loan  without  the 
knowledge  or  authority  of  his  principal,  that  this  did  not 
constitute  usury  in  the  principal,  nor  affect  the  security  in 
his  hands.  There  was  a  difference  of  opinion  amongst  the 
Judges.  One  of  the  reasons  given  for  the  judgment  was,  that 
the  agent  availed  himself  of  his  position  to  make  a  con- 
tract on  his  own  account,  and  for  his  own  benefit.  An 
argument  in  the  dissenting  judgment  was  that  the 
plaintiff  loaned  her  money  through  her  agent,  that  he  was 
wholly  and  exclusivel}^  her  agent  because  he  performed  no 
service  whatever  for  the  borrower.    He  performed  indeed 
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no  act  which  is  not  involved  in  every  loan,  etc.,  and  Judgment, 
further  on  the  learned  Judge  said, at  p.  229,  "I  think  it  mater-  Ferguson,  J. 
ial  here  to  observe  that  only  one  contract  was  made  which 
embraced  the  whole  transaction.  There  was  no  agreement 
between  the  plaintiff  through  her  agent  and  the  borrower 
to  lend  $400  at  lawful  interest,  and  then  a  separate  and 
distinct  agreement  between  the  agent  and  the  borrower 
for  the  extra  $25.  It  was  all  included  in  the  one  contract.'' 
In  Bell  V.  Day,  32  N.Y.  165,  the  same  question  came  up 
and  was  decided  in  the  same  way,  the  majoiity  of  the 
Court  following  Gondii  v.  Baldwin,  the  Judge  who  deliver- 
ed the  dissenting  judgment  (Judge  Davis)  said,  at  p.  712, 
A  vital  error  in  Gondii  v.  Baldwin,  lies  in  assuming  that 
the  agent  can  make  this  contract  so  that  the  bonus  will 
belong  to  him,  and  not  enure  to  the  benefit  of  his  prin- 
cipal," after  which  the  learned  judge  referred  to  the 
propositions  of  law  going  to  show  that  the  agent  could  not 
as  against  his  principal  retain  that  bonus. 

See  also  Van  Wyck  v.  Waiters,  81  N.Y.  352,  where  it  is 
said  that  when  the  agent  exacts  a  bonus  for  himself  as  a 
condition  for  making  a  loan,  the  principal  is  not  liable  for 
such  an  unauthorized  act  without  proof  that  he  knew  or 
assented  to  it  or  received  a  portion  of  the  bonus.  These 
cases  seem  to  me  to  lead  to  the  same  conclusion  that  has 
been  stated  in  the  English  rule  to  which  I  have  referred, 
namely,  that  the  fraudulent  act  of  the  agent  does  not 
bind  the  principal  unless  it  is  done  for  the  benefit  of  the 
principal,  or  unless  the  principal  knows  of,  or  assents  to 
it,  or  takes  an  advantage  by  reason  of  it. 

Applying  this  rule  to  the  present  case,  there  does  not 
seem  to  be  any  ground  whatever  for  saying  that  the 
defendant  became  bound  or  was  affected — that  is,  that  his 
rights  were  affected — by  the  act  of  Scott,  even  if  it  is 
assumed  that  the  act  of  paying  over  the  money  to  Stewart 
&  Son  was  in  law,  under  the  circumstances  a  fraudulent 
act,  for  it  could  in  no  sense  be  in  any  way  for  the  benefit 
of  the  defendant  who  knew  nothing  of  it,  never  assented 
to  it,  and  could  take  nothing  by  it.  There  can,  I  think 
88 — VOL,  XVIL  0  R. 
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Judgment,  be  HO  pretence  for  saying  that  it  was  in  any  way  for,  or 
Ferguson,  J.  intended  for  his  benefit.  It  was  a  thing  separate  and  dis- 
tinct from  the  lending  of  the  defendant's  money,  in  the 
doing  of  which  Scott  appears  to  have  been  acting,  not  for 
the  defendant,  but  for  another  principal. 

It  was  contended  that  the  mortgage  had  the  effect  of 
preferring  Stewart  &  Son.  The  preference  spoken  of  was 
effectuated  by  the  other  act  of  the  agent  acting  apparently 
for  another  principal,  namely,  paying  over  the  money 
after  the  defendant  had  advanced  it.  When  the  defen- 
dant advanced  his  money  and  got  his  security  that 
was  the  end  of  the  transaction  so  far  as  he  had  any  concern. 
This  did  not  prefer  any  creditor,  nor  did  it  make  the  estate 
of  Clarke  any  less  than  before,  because  the  mortgage 
attached  upon  the  property  to  the  extent  of  the  exact  sum 
that  was  advanced,  nor  did  it  cause  the  estate  of  Clarke  to 
be  less  available  to  his  creditors  so  far  as  can  be  seen,  so  as 
to  offend  against  the  law  in  this  respect. 

I  am  of  the  opinion  that  the  proper  conclusion  is,  that 
this  mortgage  was  made  in  consideration  of  a  then  present 
actual  bond  fide  advance  of  money  within  the  meaning  of 
section  3  of  the  Act,  R.  S.  0.  ch.  124,  and  that  for  the 
reasons  stated  in  Goulding  v.  Deeming,  15  0.  R.  p.  211, 
■fche  last  provision  of  that  section  has  no  application  to  the 
case,  and  I  think  the  judgment  should  be  affirmed. 

Robertson,  J. : — 

The  difficulty  in  the  way  of  the  plaintiff  is  presented 
in  the  fact  that  the  defendant  was  not  himself  a  party 
personally  engaged  in  the  concoction  of  this  arrange- 
ment. If  he  had  been,  or  it  had  been  brought  to  his 
notice  before  he  advanced  the  ^noney,  in  my  judg- 
ment there  would  have  been  no  question  but  that,  "  the 
effect "  of  it  would  have  been,  under  the  statute,  to  have 
avoided  the  mortgage,  but  as  the  whole  of  the  busi- 
ness was  transacted  by  his  agent,  Mr.  Scott,  and  so  he 
(the  defendant)  was  in  entire  ignorance  of  (what  may 
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fairly  be  characterized  as  a  scheme  to  prefer  a  creditor)  Judgment 
according  to  the  authorities  referred  to  by  my  learned  Robertson, 
brother  Ferguson,  in  the  judgment  which  he  has  just 
delivered,  T  regret  being  forced  to  the  conclusion,  that  we 
cannot  assist  the  plaintiff,  although  I  do  not  hesitate  to  say 
I  have  come  to  that  conclusion  with  great  difficulty  and 
hesitation,  and  not  without  very  great  doubt,  and  in 
doing  so  I  feel  that  we  are  upon  the  very  verge  of  thwart- 
ing the  evident  intention  of  the  Legislature.  It  would 
appear,  as  the  law  now  stands,  there  is  very  little  protec- 
tion after  all  for  the  honest  creditor  against  the  dis- 
honest debtor,  and  those  through  whom  he  may  be 
able  to  transact  business  of  the  very  questionable 
description  detailed  in  the  case  now  under  consid- 
eration ;  but  we  are  bound  by  authority,  and  to  ignore 
the  cases  referred  to  would  be  going  beyond  the  well  un- 
derstood po  wers  of  this  Court.  And  until  the  Legislature 
goes  a  step  further  and  makes  the  principal  responsible 
for  all  the  consequences  of  the  acts,  as  well  as  the  doings 
of  his  agent,  I  see  nothing  to  prevent  this  "  new  kind  of 
commercial  fraud"  from  extending,  until  the  statutes  now 
in  force,  to  obviate  fraudulent  transactions,  are  to  all  in- 
tents and  purposes  nugatory.  As  matters  now  stand,  the 
money  lender  has  every  advantage  over  the  honest  mer- 
chant who  furnishes  goods  to  his-  customer  on  credit,  which 
goods  may  be  pledged  by  the  dishonest  debtor,  to  raise 
money,  after  the  manner  accomplished  by  the  scheme  pro- 
pounded in  this  instance,  to  prefer  some  other  creditor,  at 
his  expense.  In  my  judgment  the  effect  of  this  transaction 
was  to  give  the  preference  which  the  statute  intended  to 
provide  against,  but  the  plaintiff  having  failed  to  bring 
the  knowledge  of  the  means  which  were  adopted  to  bring 
it  about  to  the  mortgagee,  I  don't  think  he  can  succeed  in 
this  action.  It  is  earnestly  to  be  hoped,  therefore,  that  the 
<*  wisdom  of  the  Legislature"  will  be  exercised  in  such  a 
way  as  to  amend  the  law,  in  order  that  a  stop  may  bo  put 
to  what  must  prove  very  disastrous  to  the  commercial 
community. 

A.  H.  F.  L. 
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[QUEEN'S  BENCH  DIVISION.] 

Hands  v.  Law  Society  of  Upper  Canada. 


Law  Society — Barrister  and  soUcitot — Professional  misconduct — Exercise 
of  disciplinary  jurisdiction  hy  Law  Society — Constitution  of  Discipline 
Committee — Evidence  under  oath — R.  S.  0.  ch.  l^Sy  sec.  36. 

The  plaintiff  was  cited  before  the  Benchers  of  the  defendant  society  and 
charged  with  professional  misconduct ;  his  case  was  referred  to  the 
standing  committee  of  the  Benchers  on  discipline,  which  consisted  of 
nine  members  and  the  treasurer  of  the  society,  who  was  an  ex  officio 
member  of  all  committees  ;  the  committee  reported  unfavorably  to  the 
plaintiff ;  their  report  was  adopted  by  the  general  body  of  Benchers, 
who  resolved  that  the  plaintiff  was  unworthy  to  practise  as  a  solicitor, 
and  that  he  be  disbarred  as  a  barrister. 

Held,  by  a  Divisional  Court,  reversing  the  decision  of  Boyd,  C,  16  O.K. 
625,  (Falconbridge,  J.,  dissenting)  that  the  report  of  the  Discipline 
Committee  and  the  proceedings  of  Convocation  founded  upon  it  were 
irregular  because  of  the  failure  to  notify  the  treasurer  (although  he  was 
absent  in  Europe)  of  the  meetings  of  the  committee,  and  to  notify  the 
members  of  the  committee  generally  of  the  particular  business  for 
which  they  were  called  together  ;  and,  as  the  form  of  the  notice  of  the 
meetings  was  not  known  to  the  plaintiff,  he  could  not.  be  taken  to  have 
waived  any  right  to  object. 

2.  That  by  the  provisions  of  R.  S.  0.  ch.  145,  sec.  36,  the  Legislature 
intended  that  the  evidence  in  inquiries  such  as  the  one  in  question 
should  be  taken  upon  oath  ;  and  not  to  confer  upon  the  defendants  a 
discretion  to  take  it  upon  oath  or  without  oath  as  they  should  think 
proper  ;  and  they  could  not  by  arrangement  between  themselves  and 
the  plaintiff  adopt  a  different  mode  of  obtaining  the  facts  than  that 
which  the  Legislature  prescribed  in  conferring  their  authority  upon 
them. 

Statement.        In  this  case  the  plaintiff  moved  against  the  judgment  of 
Boyd,  C,  at  the  trial,>eported  16  0.  E.  625. 

December  5,  1888.  The  motion  was  argued  before  the 
Divisional  Court  (Armour,  C.  J.,  Falconbridge  and 
Street,  JJ.). 

G.  J.  Holman,  for  the  plaintiff.  In  the  petition  of  Miss 
Craine,  on  which  the  proceedings  of  the  defendants  were 
based,  it  is  not  even  charged  that  she  employed  the  plaintiff 
in  his  professional  capacity.  He  is  described  in  it  as  a 
barrister  and  solicitor,  but  that  is  only  a  matter  of  addition. 
The  petition  was  not  verified  by  affidavit  The  plaintiff 
said  there  was  no  intention  of  keeping  the  money  from 


XVII.]        HANDS  V.  LAW  SOCIETY  OF  CAEADA. 


801 


Miss  CrainGj  and  restitution  was  in  fact  made  by  tlie  Argument, 
plaintiff,  according  to  the  advice  which  the  Benchers  gave 
him.  He  did  assert  a  lien,  but  he  paid  her  notwithstand- 
ing. The  offence  was  not  a  serious  one.  The  proceeding 
before  the  Benchers  was  instituted  hastily,  as  the  peti- 
tion was  filed  in  two  weeks  from  the  first  demand  for  the 
money.  There  was  nothing  to  found  the  Law  Society's 
jurisdiction — nothing  to  shew  that  Miss  Craine  relied  on 
the  plaintiff  in  his  character  of  solicitor,  or  that  he  acted  as 
such.  The  Benchers  exercise  a  statutory  authority  under 
R  S.  O.ch.  145,  sec.  44,  and  in  order  to  give  them  jurisdic- 
tion a  charge  must  be  preferred  in  clear  and  unmistake- 
able  terms.  In  a  case  like  this  every  objection  is  to  be 
relied  on ;  Comhe  v.  Be  la  Bere,  22  Ch.  D.  316. 

Re  Knight^  1  Bing.  91,  shews  that  professional  miscon- 
duct cannot  be  charged  unless  it  occurs  in  the  course  of 
duty  as  a  solicitor.  Re  Hill,  L.  R.  3  Q.  B.  543,  was  the 
case  of  a  solicitor's  clerk.  In  that  case  Re  Blake,  3  E.  & 
E.  34,  is  referred  to,  where  there  was  considerable  differ- 
ence of  opinion  expressed.  See  Gordery  on  Solicitors,  2nd 
ed.  157,  158. 

The  Court  is  entitled  to  look  at  the  proceedings  before 
the  Benchers :  Rex  v.  Cambridge^  8  Mod.  at  p.  162;  and 
will  hold  a  tight  hand  over  these  summary  investigations 
by  inferior  tribunals :  Rex  v.  Cor  den,  4  Burr.  2279  ;  Rex 
V.  Morris,  4  T.  R.  550  ;  Rex  v.  Mason,  2  T.  R.  581 ;  Rex  v, 
Osmtr,  5  East  304. 

The  same  or  greater  strictness  is  required  as  in  an 
indictment :  Fisher  v.  Keane,  11  Ch.  353.  Marsh  v. 
Huron  College,  27  Gr.  605,  shews  that  the  action  is 
maintainable;  and  Hedley  v.  Bates,  13  Ch.  D.  ,498,  and 
Essery  v.  Court  Pride,  2  0.  R.  596,  that  the  Court  will 

I  interfere  by  injunction. 

The  Benchers,  if  they  could  take  cognisance  of  the 
matter  at  all,  were  bound  to  make  due  inquiry :  R.  S.  0. 
ch.  145,  sec.  44.    There  is  no  evidence  that  the  statute  was 

^  complied  with  in  this  respect.     No  special  notice  of  a 
meeting  to  consider  this  charge  was  given.  At  an  ordinary 
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Argument.     meeting  it  was  brought  up  and  sent  to  the  Discipline  wt 

Committee  to  make  the  due  inquiry.    In  fairness  to  the  0 

plaintiff,  all  the  ten  members  of  the  Discipline  Committee  |  il"^ 

should   have  been  notified,  and  express  notice  of  the  cob 

business  to  be  transacted  should  have  been  given  to  them,  j  issi 
In  this  case  the  members  of  the  Discipline  Committee 

were  never  notified  that  the  jurisdiction  to  try  the  plaintiff  Diii 

had  been  delegated  to  them  under  the  statute.    The  three  jsioi 

members  of  the  committee  who  chanced  to  be  present  !  j 

when  the  investigation  was  proceeded  with,  learned  for  i  fft 

the  first  time  that  the  plaintiff's  case  had  been  referred  ^ 

to  them.    These  proceedings  were  clearly  irregular  :  Lab-  1 

ouchere  v.  Wharncliffe,  18  Ch.  D.  346,  especially  at  pp.  352  les 

353  ;  Marsh  v.  Huron  College,  supra ;  Rex  v.  Faversham,  8  n 

T.  K  352;  Regina  v.  Langhorn^^  A.  &  E.  538  ;  Gannon  v^  to 

lor  onto  Corn  Exchange,  27  Gr.  35 ;  Dean  v.  Bennett,  L.  R  I  tin 

9  Eq.  625.  an 

The  evidence  should  have  been  given  under  oath  before  tlii 

the  committee.   Sec.  36  of  R.  S.  0.  ch.  145  gives  authority  lb 

to  take  evidence  under  oath  ;  and  express  statutory  power  so 

being  thus  given,  the  expression  "  due  inquiry"  in  sec.  44  fai 

must  mean  "  inquiry  according  to  the  provisions  of  the  ra 

statute,"  i.  e.,  under  oath.  This  was  a  judicial  investigation,  j  t 

and  the  evidence  should  have  been  given  under  oath  i  k 

Taylor  on  Evidence,  sec.  1878 ;  i^e  Rushbrook  and  Starr,  46  '  K 

U.  C.  R.  73.  The  objection  to  the  irregularity  is  open  to  us;-  Si 
we  did  not  waive  it  by  acquiescence:  Serjeant  v.  Dale,  2  Q. 

B.  D.  558.  i 

The  report  of  the  committee  was  based  on  statements  a 
,  and  evidence,  not  on  the  admissions  of  the  plaintiff",  and,, 
therefore,  if  he  made  admissions,  there  is  nothing  to  shew 
that  they  were  acted  upon.  The  evidence  is  not  embodied 
in  the  report,  and  was  not  even  read  to  the  general  body  of 
Benchers  in  its  entirety.  The  committee  found  certain 
facts ;  but  the  statute  does  not  permit  the  delegation  to  a 
committee  of  the  power  to  find ;  it  was  for  the  Benchers  to 
find  the  facts  upon  the  evidence  reported  to  them.  But 
how  could  they  come  to  a  conclusion  on  the  evidence 
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without  having  heard  or  read  the  whole  of  it?  The  Argument, 
motion  was  not  put  before  Convocation  properly.  The 
question  presented  was  whether  or  not  the  report  of  the 
committee  should  be  supported  and  affirmed,  making  it  an 
issue  between  the  committee  and  the  general  body  of 
Benchers,  while  the  question  which  should  have  been  sub- 
mitted was  whether  the  plaintiff  was  guilty  of  unprofes- 
sional conduct. 

The  plaintiff  was  improperly  called  upon  to  shew  cause 
why  the  report  should  not  be  adopted;  he  should  have 
been  called  upon  before  any  findings  were  made. 

It  is  part  of  the  unwritten  law  that  if  a  solicitor  makes 
restitution  he  is  to  be  relieved  from  the  consequences  of  his 
wrong-doing.  It  is  customary  to  see  motions  to  the  Court 
to  have  solicitors  struck  off  the  rolls  enlarged  from  time  to 
time  to  give  the  solicitors  a  chance  to  make  restitution  ; 
and  if  4hey  do  so,  the  motions  are  dropped.  Why  should 
this  plaintiff'  be  struck  off  so  summarily  for  a  compara* 
tively  trifling  offence,  after  he  had  made  restitution,  when 
so  many  others  go  free  ?  He  was  not  treated  with  common 
fairness  by  the  Benchers;  he  was  refused  a  very  reasonable 
request  for  a  short  enlargement  to  retain  counsel  ;  he  was 
urged  to  make  restitution,  and  did  so,  and  then  was  dis- 
barred. The  Court  will  take  a  lenient  view  where 
restitution  is  made  :  Re  Attorney,  34  U.  C.  R  246  ;  Re 
Stewart,  L.  R.  2  P.  C.  88. 

In  inflicting  the  extreme  penalty  of  striking  the  solicitor 
off  the  rolls  and  disbarring  him,  the  Law  Society  were  un- 
necessarily harsh  and  severe. 

Reeve,  Q.  C,  and  Walter  Read,  for  the  defendants.  Upon 
the  question  of  the  character  in  which  the  plaintiff  acted, 
see  Osgood  v.  Nelson,  10  B.  &  S.  119  ;  L.  R.  5  H.  L.  536. 
As  to  regularity  of  proceedings  of  committee,  Richardson- 
Gardner  V.  Fremantle,  24  L.  T.  N.  S.  81.  As  to  exami- 
nation upon  oath,  SniUh  v.  Ooff,  3  D.  &  L.  47 ;  Biggs 
V.  Hansen,  16  C.  B.  562 ;  Sells  v.  Hoare,  3  Brod.  &  Bing.  232 ; 
Birch  V.  Somerville,  2  Ir.  C.  L.  243  ;  Taylor  on  Evidence, 
Vth  ed.,sec.  1380 ;  Allen  v.  Francis,  4  D.  &  L.  607  ;  Rickarda 
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Argument.  V.  Bough,  30  R  676.  As  to  the  construction  of  the 
section  of  the  statute  giving  power  to  examine  on  oath^ 
The  King  v.  Eye,  1  B.  &  C.  85.  The  following  cases  lay- 
down  the  principles  governing  Courts  upon  review  of  pro- 
ceedings of  this  nature:  Dawkins  v.  Antrohus,  17  Ch.  D.  615; 
Hopkinson  v.  Marquis  of  Exeter,  L.  R.  5  Eq.  68;  Lahou- 
cherev.  Wkarncliffe,  13  Ch.  D.  346;  Mam  sty  v.  Kenealy,  24 
W.  R.  918;  Rex  v.  Gray's  Inn,  1  Dougl.  358  ;  Rex  v.  Liii- 
coin's  Inn,  4  B.  &  C.  855. 

The  right  to  administer  an  oath  in  proceedings  before 
the  committee  is  merely  a  superadded  power,  and  the 
statute  conferring  it  does  not  create  an  obligation,  but 
permits  proceedings  under  oath  if  the  committee  considei^ 
it  advisable. 

February  4,  1889*    Street,  J.  : — 

• 

On  21st  May,  1888,  Miss  Jemmetta  Craine  presented  a 
petition  to  the  Benchers  of  the  Law  Society  of  Ontario 
setting  forth  that  she  had  entrusted  to  the  plaintiff,  a 
practising  barrister  and  solicitor,  a  power  of  attorney 
iauthorizing  him  to  sell  fifteen  shares  of  stock  in  the 
Traders  Bank  on  her  account ;  that  he  had  sold  five  shares 
and  received  the  purchase  money,  and  refused  to  pay  over 
the  same  to  her ;  that  he  had  caused  the  remaining  ten 
shares  to  be  transferred  into  his  own  name;  and  that  he 
refused  to  account  to  her  for  these  shares  or  to  transfer 
them  back  to  her.  The  petition  charged  that  the  plain- 
tiff's conduct  was  improper  and  unprofessional,  and  prayed 
that  the  charge  might  be  inquired  into  and  adjudicated 
upon. 

The  powers  of  the  Benchers  to  deal  with  such  a  charge 
are  derived  from  sec.  44  of  ch.  145,  R.  S.  0.,  which  is  to 
the  effect  that  whenever  a  barrister  or  solicitor  may  be 
found  by  the  Benchers,  after  due  inquiry  by  a  committee 
of  their  number  or  otherwise,  guilty  of  ptofessional  mis- 
conduct, or  of  conduct  unbecoming  a  barrister  or  solicitor, 
it  shall  be  lawful  for  the  said  Benchers  in  Convocation  to 


XVII.]         HANDS  V.  LAW  SOCIETY  OF  UPPER  CANADA. 


305 


•disbar  any  such  barrister,  and  to  resolve  that  any  such  Judgment, 
■solicitor  is  unworthy  to  practise  as  such  solicitor.  Street,  J. 

B}^  sees.  40  and  43  of  the  same  Act  the  Benchers  are 
•authorized  to  make  rules  from  time  to  time  respecting, 
inter  alia,  matters  relating  to  the  discipline,  honour,  and 
practice  of  barristers  and  solicitors. 

By  the  Law  Society  rule  25  of  sec.  13  of  their  rules,  the 
Benchers  have  enacted  that  whenever  any  complaint  shall 
be  made  to  the  Society  charging  any  barrister  or  solicitor 
with  misconduct,  such  complaint  shall  be  reduced  to 
writing  and  submitted  to  Convocation,  and  in  case  Convo- 
cation shall  be  of  opinion  that  a,  pi'imd  facie  case  has  been 
shewn,  the  matter  shall  be  sent  to  the  Discipline  Committee 
for  investigation,  and  the  committee  shall  thereupon  send 
a  copy  of  the  complaint  to  the  party  complained  of,  and 
shall  notify  in  writing  the  complainant  and  party  against 
whom  the  complaint  has  been  made  of  the  time  and  place 
appointed  for  such  investigation,  and  the  committee  shall  at 
the  time  and  place  appointed  proceed  with  the  investigation, 
and  shall  reduce  to  writing  the  statements  made  and 
evidence  adduced  by  the  parties  or  such  of  them  as  shall 
;  appear  pursuant  to  such  notice,  and  shall  submit  the  same 
I  together  with  all  books  and  papers  relating  to  the  matter 
with  their  views  thereon  to  Convocation,  who  shall  take 
such  action  thereon  as  to  Convocation  shall  seem  just  and 
meet;  provided  that  no  barrister  shall  be  disbarred  nor 
attorney  deprived  of  his  certificate  without  a  two-thirds 
majority  of  Benchers  then  present  in  Convocation,  which 
shall  consist  of  not  less  than  fifteen  members  ;  provided 
always  that  it  shall  be  competent  for  Convocation  to  refei* 
the  matter  to  the  Discipline  Committee  to  consider  and 
report  whether  a  pri7nd  facie  case  has  been  shewn. 

On  the  day  upon  which  the  petition  of  Miss  Craine  was 
presented  to  Convocation  the  minutes  of  the  proceedings 
shew  that  the  complai^t  was  read  and  referred  to  the 
Committee  on  Discipline.  On  1st  J une,  1888,  Mr.  MacKelcan, 
from  the  Discipline  Committee,  reported  that  a  prima  facie 
ease  had  been  made  out,  and  recommended  an  investigation. 
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Judgment.  Whereupon  it  was  ordered  that  the  report  be'  adopted 
Street,  J.   and  that  the  complaint  be'  referred  to  the  Discipline  Com- 
mittee for  investigation  and  report. 

By  rule  1  of  sec.  13  of  the  Law  Society  rules,  a^ 
standing  Committee  on  Discipline  is  elected  an-nually,  on 
the  first  Saturday  in  Easter  ter'm,  consisting  of  nine  mem- 
bers in  addition  to  the  treasurer,  who  is  ex  officio  a 
member ;  and  it  is  declared  that  three  members  of  the 
committee  shall  form  a  quorum. 

The  treasurer  of  the  Law  Society  was  absent  from  Canada 
during  the  months  of  May,  June,  July,  and  August. 

No  evidence  was  given  as  to  the  manner  in  which  the' 
meeting  of  the  Committee  on  Discipline  was  called  at  which 
the  report  was  adopted  that  a  prima  facie  case  had  been 
made  out  against  the  plaintiff ;  it  is  in  evidence,  ho  we  very 
that  when  the  matter  had  been  referred  by  Convocation 
on  1st  June  to  the  Discipline  Committee  for  investigation 
and  report,  a  postal  card  was  sent  by  the  secretary  of  the 
Law  Society  to  each  member  of  the  Discipline  Committee 
other  than  the  treasurer,  who  was  abssnt,  calling  the  com- 
mittee together  for  the  16th  of  June  at  11  a.  m.  ;  but  the 
purpose  for  which  the  committee  was  called  together  wa» 
not  in  any  way  mentioned  or  referred  to  in  the  notice  then 
given.  This  day  had  been  fixed  for  holding  the  investiga- 
tion at  a  meeting  of  the  Discipline  Committee  held  on  9tb 
J une,  four  members  being  present,  at  which  it  was  directed 
that  a  copy  of  the  complaint  should  be  sent  to  the  plaintiflF 
and  that  he  should  be  notified  in  writing  of  the  time  and 
place  of  investigation,  viz.,  Convocation  room  at  the  Hall  on 
Saturday,  16th  June,  at  11  a  m.,  and  that  the  counsel  for 
the  applicant  should  also  be  notified.  These  directions  of 
the  committee  appear  to  have  been  complied  with,  and  the 
plaintiflf  was  notified  of  the  object  of  the  meeting. 

On  16th  June  the  plaintiff'  appeared  with  his  witnesses 
but  without  counsel,  and  the  petitioner,  Miss  Craine, 
appeared  with  her  counsel  and  witnesses.  An  application 
by  the  plaintiff"  for  an  adjournment  of  the  investigation 
was  refused,  no  sufficient  ground  being  adduced  in  support 
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x)i  it.    Three  members  only  of  the  Discipline  Committee  Juc^gment. 
Were  present.    The  evidence  of  the  parties  and  their  Street,  J. 
witnesses  was  taken,  but  not  under  oath,  no  objection 
being  taken  to  this  procedure.     The  matter  was  then 
argued>  and  the   committee   adjourned   to   23rd  June 
at  11  a.  m. 

On  23rd  June  the  committee  met  ;  Mr.  Hands  was 
present,  and  handed  in  a  letter,  and  asked  for  delay ;  the 
committee,  however,  proceeded  to  draw  up  a  report  that 
he  had  been  guilty  of  professional  misconduct,  and  that  he 
should  be  disbarred^  and  his  name  struck  off  the  rolls. 
Thi«  report  was  signed  by  the  chairman  of  the  committee 
<and  was  presented  to  Convocation  on  26th  June,  and 
it  was  thereupon  ordered  that  it  be  considered  on  the  4th 
September  then  next,  and  that  a  call  of  the  Bench 
should  be  made  for  that  day. 

On  the  4th  September^  twenty-two  Benchers  being 
present,  the  consideration  of  the  report  w^as  moved ;  it  was 
then  ordered  that  the  plaintiff  should  be  called  upon 
to  shew  cause  why  the  report  should  not  be  acted  on  by 
Convocation.  Mr.  Hands  and  his  counsel  being  in  attend^ 
ance  were  thereupon  admitted  to  Convocation,  and  counsel 
addressed  the  Benchers  present,  discussing  the  evidence 
and  urging  that  no  action  should  be  taken,  as  restitution^ 
had  been  made  to  Miss  Craine  since  the  proceedings  had- 
been  taken. 

Before  the  plaintiff  and  his  counsel  were  admitted  a 
large  portion  but  not  the  whole  of  the  evidence  taken- 
before  the  committee  was  read  to  the  Benchers  present. 
After  their  withdrawal  the  following  resolution  was  passed 
unanimously :  "  On  hearing  the  repoi't  of  the  Discipline 
Committee)  and  having  considered  the  evidence  adduced, 
and  Mr.  Hands  having  been  duly  called  upon  to  shew 
cause  why  the  report  of  said  committee  should  not  be  acted 
upon  by  Convocation;  and  Mr.  Hands  having  thereupon 
attended  before  Convocation, upon  hearing  what  w^as  alleged 
by  Mr.  Hands  by  himself  and  through  his  counsel)  and  it 
having  been  found  after  due  inquiry  that  John  Baldwin 
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Judgment.   Hands  has  been  guilty  of  conduct  unbecoming  a  barrister 
Street,  J.   or  solicitor :    It  is  resolved  that  the  report  of  the  said 
committee  be  adopted,  and  it  is  further  resolved  that  John 
Baldwin  Hands  is  unworthy  to  practise  as  a  solicitor,  and 
that  he  be  disbarred  as  a  barrister." 

This  action  was  brought  by  the  plaintiff  on  21st  Sep- 
tember, 1888,  setting  out  the  proceedings^  alleging  that 
they  were  illegal,  defective,  and  improper,  and  praying  to 
have  the  resolution  of  Convocation  of  4th  September 
declared  void,  and  that  the  defendants  might  be  restrained 
from  taking  further  proceedings  under  it.  After  statement 
of  defence  had  been  filed  and  issue  joined  the  action  wa& 
tried  before  His  Lordship  the  (chancellor,  who  ordered 
that  the  action  should  be  dismissed  with  costs.  The 
plaintift'  moved  at  the  sittings  of  the  Divisional  Court  in 
November  against  this  judgment,  and  the  motion  was 
argued  on  the  oth  December,  1888. 

Many  grounds  are  set  out  in  the  notice  of  motion,  but  it/ 
appears  to  me  unnecessary  that  they  should  all  be 
considered. 

The  plaintiff  urges  that  the  resolution  of  the  Benchers 
ordering  that  he  be  disbarred  is  founded  upon  evidence 
which  was  not  taken  under  oath. 

Sec.  36  of  ch.  145,  R.  S.  0.,  provides  that  "On  the 
hearing  of  any  election  petition  or  upon  any  inquiry  b}^  a 
committee  the  Benchers  or  committee  shall  have  'power  to 
examine  witnesses  under  oath." 

The  defendants  insist  that  these  words  confer  a  dis- 
cretion upon  them  to  be  exercised  in  each  case,  to  proceed 
upon  sworn  or  unsworn  testimony  as  they  may  think 
proper. 

The  meaning  of  the  words,  "  it  shall  be  lawful,"  occuring 
in  a  statute,  is  very  thoroughly  discussed  in  The  Queen 
V.  The  Bishop  of  Oxford,  4  Q.  B.  D.  245,  ib.  525,  and  5 
App.  Cas.  214.  Lord  Bramwell  at  4  Q.  B.  D.  553,  Mith 
some  hesitation  proposes  this  rule  :  "  A  statute  giving  a 
power  means  that  it  should  be  exercised  in  certain  cases ; 
'  where  the  conditions  of  those  cases  are  always  the  same^ 
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then  it  must  mean  the  power  should  be  exercised  in  all  Judgment, 
those  cases,  and  so  is  compulsory.  *  *  *  An  example  Street,  J. 
of  this  is  seen  in  MacDougall  v.  Faterson,  11  C.  B.  755> 
where  the  power  to  give  costs  was  made  dependent  on  the 
plaintiff  living  twenty  miles  from  the  defendant.  That 
was  the  sole  condition,  and  of  course  would  exist  without 
variation  in  every  case  where  it  existed  at  all.  But  where 
the  circumstances  of  the  case  vary,  then  words  empowering, 
but  not  commanding,  are  not  obligatory." 

At  p.  222,  o  App.  Cas.,  in  the  same  case  Lord  Cairns  says  : 
The  words,  '  it  shall  be  lawful,'  are  not  equivocal.  The}^ 
are  plain  and  unambiguous.  They  are  words  merely  mak- 
ing that  legal  and  possible  which  there  would  otherwise  be 
no  right  or  authority  to  do.  They  confer  a  faculty  or  power, 
and  they  do  not  of  themselves  do  more  than  confer  a  faculty 
or  power.  But  there  may  be  something  in  the  nature  of  the 
thing  empowered  to  be  done,  something  in  the  object  for 
which  it  is  to  be  done,  something  in  the  conditions  under 
which  it  is  to  be  done,  something  in  the  title  of  the  person 
or  persons  for  whose  benefit  the  power  is  to  be  exercised, 
which  may  couple  the  power  with  a  duty,  and  make  it  the 
cluty  of  the  person  in  whom  the  power  is  reposed,  to  exer- 
cise that  power  when  called  upon  to  do  so."  The  question 
presented  in  the  judgment  of  Lord  Penzance,  in  the  same 
case  at,  at  p.  232,  is,  "  whether  in  the  present  case  there  are 
any  considerations  sufficiently  cogent  to  exclude  the  idea 
that  the  Legislature  intended  a  discretion."  Lord  Selborne, 
at  p.  235,  says  that  the  words  "  '  it  shall  be  lawful '  are 
potential,  and  never  (in  themselves)  significant  of  any 
obligation.  The  question  whether  a  Judge,  or  a  public  offi- 
cer, to  whom  a  power  is  given  by  such  words,  is  bound  to 
use  it  upon  any  particular  occasion,  or  in  any  particular 
manner,  must  be  solved  aliunde^  and,  in  general,  it  is  to  be 
solved  from  the  context,  from  the  particular  provisions,  or 
from  the  general  scope  and  objects,  of  the  enactment  con- 
ferring the  power."  See  also  Aitcheson  v.  Mann,  9  P.  R.  473 ; 
Bell  V.  Crane,  L.  R.  8  Q.  B.  481  ;  Re  Neath  and  Brecon 
R.  W.  Co,,  L.  R.  9  Ch.  263;  Taylor  v,  Taylor,  1  Ch.  D.  426. 
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Judgment.  By  the  statute  from  which  the  Benchers  of  the  Law" 
Street  J.  Society  obtain  their  power  to  examine  witnesses  upon 
oath,  they  are  authorized  to  inquire  by  a  committee  of 
their  number  or  otherwise  into  any  charge  of  professional 
misconduct  on  the  part  of  any  barrister,  solicitor,  student- 
at-law^  or  articled  clerk,  and,  in  case  such  charge  is  made 
out,  to  disbar  such  barrister,  to  resolve  that  such  solicitor- 
is  unworthy  to  practise,  and  to  expel  such  student  or 
articled  clerk  from  the  Society,  or  to  withhold  from  bini 
the  right  to  be  admitted  to  examination ;  then  by  the  36tb 
section  above  quoted,  upon  any  such  inquiry  the  Benchers, 
or  committee  shall  have  power  to  examine  witnesses  upon 
oath.  The  powers  committed  to  the  defendants  by  these 
provisions  iiivclve,  first  the  right  to  judge,  and  next  the 
right  to  inflict  punishment ;  the  offences  over  which  they 
have  jurisdiction  may  be,  as  the  present  case  shews,  of  a 
flagrant  character,  and  are  always  of  a  serious  one,  and 
the  punishment  involves  the  professional  ruin  of  the 
person  found  guilty  of  them.  The  persons  ta  whom  these 
powers  are  given  are  a  body  of  experienced  lawyers, 
trained  in  the  practice  of  Courts  from  which  rtnsworr^ 
evidence  is  jealously  excluded,  or  to  which  it  is;  admitted 
only  Irom  the  necessity  arising  in  certain  well  defined 
exceptions  to  the  rigid  rule  which  excludes  it. 

The  only  power  expressly  given  by  the  statute  to  the 
defendants,  to  examine  witnesses  at  all  is  coupled  with 
the  power  to  examine  them  upon  oath.  It  is  to  be  borne 
in  mind  that  if  a  discretion  exists  at  all^  it  might  be  exer- 
cised in  opposition  to  the  most  urgent  request  of  a  banis- 
ter charged  with.  ])rofessional  misconduct  that  he  should 
not  be  condemned  on  unsworn  testimony.  It  is  impossible 
to  conceive  such  an  exercise  of  the  discretion,  if  it  exists, 
but  this  very  fact  goes  to  rebut  the  idea  that  it  can  have 
been  intended  to  be  conferred.  Taking,  therefore,  the 
nature  of  the  thing  here  empowered  to  be  done,  the  object 
for  which  it  is  to  be  done,  and  the  conditions  under  which 
it  is  to  be  done,  there  are  found  considerations  sufliciently 
cogent  to  exclude  the  idea  that  the  Legislature  intended,  ta 
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confer  liipon  the  defendants  a  discretion  to  examine  wit-  Judgment, 
nesses  without  the  protection  of  an  oath  in  an  inquiry  such  Street,  J. 
as  that  in  the  present  case. 

I  have  examined  the  statements  of  the  plaintiff  made  to 
the  committee  foi  the  purpose  of  ascertaining  whether  his 
admissions  alone  are  such  as  to  have  justified  the  com- 
mittee in  the  conclusion  at  which  they  arrived.  He 
appears  to  have  admitted  the  main  and  substantial  cir- 
cumstances connected  with  the  charge  against  him,  but  he 
has  coupled  his  admissions  with  other  qualifying  state- 
ments, and  I  am  unable  to  say  what  decision  might  have 
been  come  to  if  no  other  statements  than  his  own  had 
been  before  the  committee  and  the  Benchers. 

It  is  pressed  by  the  defendants  that  the  objection  that 
the  witnesses  were  not  sworn  is  not  open  to  the  plaintiff* 
because  he  acquiesced  in  the  evidence  being  so  taken  by 
not  objecting  and  by  giving  his  own  evidence  in  the  same 
manner.  There  is  nothing  to  shew  here  any  express 
intention  on'  the  part  of  the  plaintiff  to  waive  any  rights 
which  he  had  ;  on  the  contrary,  it  does  not  appear  to  have 
been  thought  either  by  him  or  by  the  members  of  the  com- 
mittee that  there  was  any  right  on  the  part  of  the  com- 
mittee to  examine  witnesses  upon  oath,  that  power  having 
been  only  lately  conferred  upon  the  defendants,  in  inquiries 
such  as  the  present,  and  not  having:  been  brought  to  the 
notice  of  the  members  of  the  committee  who  were  present 
at  the  inquiry.  The  right  to  enter  upon  such  an  inquiry 
and  to  disbar  a  barrister  who  is  found  unworthy  to 
practise,  has  doubtless  been  conferred  upon  the  defendants 
in  the  public  interest  ;  the  question  to  be  determined 
here  was  one  affecting  the  public  at  large  and  was  not  a 
mere  private  matter  between  plaintiff  and  defendants,  and 
if  I  am  right  in  thinking  that  the  Legislature  intended 
that  evidence  upon  such  inquiries  was  always  to  be  taken 
upon  oath,  and  not  to  confer  upon  the  defendants  a  dis- 
cretion to  take  it  upon  oath  or  without  oath  as  they  should 
think  proper  in  each  case  as  it  arose,  then  I  think  it 
follow3  that  they  could  not  by  arrangement  between 
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Judgment,  themselves  and  the  plaintiff  adopt  a  different  mode  of 
Street,  J.  obtainino-  the  facts  than  that  which  the  Leofislature  has 
prescribed  in  conferring  their  authority  upon  them.  The 
proceeding  against  the  plaintiff  was  in  invitum  and,  at 
all  events  in  the  absence  of  an  express  consent  on  his  part^ 
it  lies  upon'^the  defendants  to  shew  that  they  proceeded  in 
the  inquiry  which  led  to  their  sentence  in  strict  accord- 
ance with  their  powers,  and  this,  in  my  view  of  their 
powers,  they  failed  to  do  when  they  examined  unsworn 
witnesses. 

I  think  this  case  is  to  be  distinguished  from  Osgood  v. 
Nelson,  L.  R.  5  H.  L.  636  ;  that  was  an  inquiry  by  a 
corporation  into  the  conduct  of  one  of  its  own  officers,, 
holding  a  freehold  office,  it  is  true,  but  still  an  officer  liable 
to  be  dismissed  for  misconduct,  and  holding  office  under 
the  corporation  merely  during  good  behaviour;  the  power 
of  the  defendants  in  the  present  case  is  a  power  to  punish 
its  members  for  misconduct. 

The  other  point  raised  by  the  plaintiff  in  regard  to 
which  I  think  the  inquiry  was  not  conducted  with  strict 
regularity,  is  that  with  regard  to  the  constitution  of  the 
committee  which  actually  conducted  the  inquiry. 

The  Benchers,  after  hearing  the  report  of  the  Discipline 
Committee  that  a  prima  facie  case  had  been  made  out  by 
the  petitioner,  referred  the  complaint  to  that  committe.-; 
for  investigation  and  report. 

Their  powers  under  the  Act  are  to  disbar  "  after  due 
inquiry  b}^  a  committee  of  their  number  or  otherwise."  In 
referring  the  inquiry  to  a  committee,  the  Benchers,  no 
doubt,  adopted  the  only  feasible  manner  of  making  it 
properly.  The  reference  was  to  a  committee  composed  of 
the  ten  persons  who  constituted  the  Discipline  Committee, 
inclading  the  treasurer ;  and,  as  it  was  one  of  the  rules 
governing  that  committee  that  three  members  of  it  should 
form  a  quorum,  it  may  be  that  we  should  be  able  to  treat 
that  rule  as  being  properly  incorporated  into  the  reference 
in  this  matter  as  a  part  of  the  constitution  of  the  body  to 
which  the  inquiry  was  referred.    It  is  obvious,  however, 
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that  something  more  is  required  to  constitute  a  quorum  Judgment 
than  the  mere  meeting  of  the  number  of  members  necessary  street, 
to  constitute  one  ;  otherwise  there  might  here  be  three 
separate  sittings  of  the  committee  going  on  contemporane- 
ously, each  in  a  separate  room,  and  each  with  a  full  quorum 
and  it  must  follow  that  nine  members  of  the  committee 
could  not  meet  too-ether  and  act  as  the  committee  unless  the 
tenth  member  had  been  duly  notified.    The  treasurer  was 
a  member  of  the  committee  named  by  Convocation  ;  the 
other  members  were  bound  to  treat  him  as  a  member,  and 
could  not,  because  he  happened  to  be  absent,  treat  him  as 
if  he  had  not  been  named  as  a  member. 

The  report  of  the  members  of  the  committee  who  did 
meet,  and  the  proceedings  of  Convocation  founded  upon  it, 
are,  therefore,  in  my  opinion,  irregular,  and  must  be  set  aside. 

See  1  Bulstr.  105  ;  Rex  v.  Langhorn,  4  A.  &  E.  538  ;  Peo- 
jole  V.  BatcheloT,  22  N.Y.  134 ;  Morawetz  on  Corporations, 
2nd  ed.,  para.  479  and  note  :  Grindley  v.  Barker,  1  B.  &  P, 
229  ;  Rex  v.  Whitaker,  9  B.  &  C.  648 ;  Doe  dem.  Nicholson 
V.  Middleton,  3  Brod.  &;  Bing.°  214  ;  Astor  v.  Mayor,  etc.,  of 
New  York,  62  N.  Y.  at  p.  576. 

If  the  reference  by  Convocation  is  to  be  taken  as  a. 
reference  to  the  nine  members  who  were  in  the  Province  at 
the  time,  then  without  special  authority  to  them  constitu- 
ting a  certain  number  of  them  a  quorum,  the  powers  con- 
ferred upon  the  whole  nine  could  not  properly  be  exercised 
by  three.  Such  special  authority  was  not  conferred,  because 
the  rule  which  says  that  three  members  of  a  discipline 
■committee  of  ten  shall  constitute  a  quorum  is  not  applicable 
to  a  special  committee  called  the  Discipline  Committee, 
which  consists  of  only  nine  members. 

[  am  of  opinion  also  that  the  members  of  the  committee 
should  not  only  have  been  notified  that  a  meeting  of  the 
committee  was  to  take  place  but  that  the  notice  should 
have  informed  them  of  the  special  purpose  for  which  it  was 
called.  The  notice  sent  to  the  nine  members  merel}'' 
informed  them  that  a  meeting  of  the  Discipline  Committee 
would  be  held  at  a  certain  time  and  place. 
40 — VOL.  xvii.  O.K. 
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Judgment.  true  that  the  rules  of  the  defendants  are  silent  with 

.Street,  J.  regard  to  the  manner  in  which  meetings  of  committees  are 
to  be  called  and  as  to  the  nature  of  the  notice  given,  but 
this  was  not  held  to  do  away  with  the  necessity  for  calling 
the  attention  of  the  member  to  the  nature  of  the  business 
which  he  was  summoned  to  transact  in  Rex  v.  Faversham, 
8  T.  R.  356,  or  in  Cannon  v.  Corn  Exchange,  27  Gr.  2a  i 
See  also  Marsh  v.  Huron  College,  27  Gr.  605;  see  also  ! 
Taylor  on  Private  Corporations,  sec,  574;  Bacon  on 
Benefit  Societies,  sec.  67. 

Had  all  the  members  of  the  committee  attended,  this' 
objection  would  have  fallen  to  the  ground ;  as  it  was,  how- 
ever, only  three  out  of  the  nine  members  forming  it  were 
present.  The  form  of  the  notice  and  its  deficiency  were 
not  known  to  the  plaintiff",  and  he  cannot  be  taken  to  have 
waived  any  right  to  object  on  this  ground.  See  Labouchere  ' 
v.  Wharncliffe,  13  Ch.  D.  346. 

I  think  there  is  nothing  in  the  objection  that  the  whole 
of  the  evidence  was  not  read  to  the  Benchers  when  the  ' 
report  of  the  Discipline  Committee  was  considered  and 
discussed.    See  Osgood  v.  Nelson,  L.  R  5  H.  L.  636. 

I  think  the  judgment  of  the  Chancellor  should  upon 
these  ground  be  reversed,  and  that  the  defendants  should  be 
restrained  from  proceeding  upon  the  report  of  the  com- 
mittee and  the  resolution  which  they  have  passed  with 
regard  to  the  plaintiff. 

The  plaintiff  in  the  action  brings  it  in  person,  and  I 
think  the  facts  stated  by  himself  are  such  that  we  should 
make  no  order  as  to  the  costs  either  of  the  action  or  the 
motion. 

Falconbridge,  J.  :— 

The  question  whether  a  ease  like  the  present  should  ' 
he  put  on  the  same  plane  with  a  criminal  prosecution  is  ' 
discussed  and  expressly  aegatdved  in  Osgood  v.  Nelson, 
Jj.  K  5  H.  L.  636 :  it  is  an  ofllcial  inquiry — an  inquiry  ' 
fraught,  it  is  true,  with  the  grasvest  .consequenccftj  to  the 


XVII.] 


HANDS  V.  LAW  SOCIETY  OF  UPPER  CANADA. 


315 


plaintiff,  but  still  "not  to  be  assimilated  to  a  criminal  Judgment, 
prosecution  :"  per  Lord  Colonsay,  p.  652.  Falconbridge, 

Of  course  we  should  "  take  care  that  any  proceeding  of 
this  kind  should  be  conducted  in  a  proper  manner;  that 
the  person  it  was  proposed  to  remove  should  have  every 
opportunity  of  cross-examining  the  witnesses  brought 
forward  against  him,  or  of  otherwise  opposing  the  case  set 
up  against  him ;  that  he  should  have  the  power  of 
calling  witnesses  to  prove  his  own  case;  and  that  he  should 
have  every  possible  op])ortunity  which  a  person  can  have 
according  to  the  law  and  constitution  of  this  country,  of 
defending  himself  and  of  establishing  that  he  is  not  liable 
to  amotion:"  per  Mr.  Baron  Martin,  at  p.  64G. 

All  these  undoubted  rights  and  privileges  the  plaintiff, 
in  my  opinion,  had,  and  if  the  plaintiff  should  succeed  in 
reversing  the  judgment  of  the  Benchers,  he  will  do  so 
only  by  virtue  of  the  merest  technicality. 

The  investigation  by  the  Committee  on  Discipline  was 
not,  in  my  view,  a  case  of  delegation  of  authority,  lawful 
or  unlawful,  but  a  due  exercise  of  authority  by  the 
Benchers  in  pursuance  of  their  rules. 

The  power  to  examine  witnesses  under  oath  which 
appears  for  the  first  time  in  the  statute  book  in  R.  S.  0. 
eh.  145,  sec.  36,  and  which  is  said  to  have  been  conferred 
by  the  revisers,  seems  to  have  been  unknown  to  the 
Benchers  at  the  time  of  these  proceedings.  The  plaintiff 
can  no  more  plead  ignorance  of  the  law  than  can  the  Law 
Society,  and  he  cannot  now  claim  the  benefit  of  an  objec- 
tion which  he  did  not  insist  on  at  the  time. 

The  statute  is  not  in  form  imperative,  and  no  authority 
was  cited  for  the  proposition  that  ''shall  have  power  to"  is 
equivalent  to  "  shall.  ' 

I  do  not  regard  the  proceedings  before  the  committee 
as  the  trial  of  the  case.  The  evidence  was  there  taken 
and  presented  afterwards  to  Convocation. 

Before  Convocation,  the  evidence  and  report  of  the 
committee  were  presented.  The  plaintiff  and  his  counsel 
attended,  and  had  then  a  further  opportunity  of  objecting 
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Judgment,  ^niy  of  the  numerous  alleged  irregularities  iii  the  pre- 
Falconbridge,  vious  proceedings,  or  in  those  which  were  then  in  progress, 
which  the  learned  counsel  for  the  plaintiff  has  so  ably  and 
ingenioush^  raised  before  us.  He  did  not  do  so,  but  his 
counsel,  making'no  request  for  further  time  to  consider  the 
matter,  pointed  out  matters  of  evidence  and  circumstances 
which  he  thought  invited  the  clemency  of  the  tribunal. 

The  plaintiff,  and  his  counsel  acting  on  the  plaintiff's 
instructions,  submitted  themselves  fully  to  the  jurisdiction 
of  that  forum — "  taking  their  chances  with  the  jury,"  to 
adopt  the  expression  of  the  Chancellor — relying  on  the  sole 
ground  that,  as  restitution  had  been  made,  judgment  should 
be  arrested  or  the  penalty  r^itigated.  See  plaintiff's  evi- 
dence, p.  32  :  "I  told  him,  Mr.  F.,  what  had  taken  place, 
and  wished  him  to  go  up  and  say  a  few  words  to  the 
Benchers,  and  I  thought  the  matter  would  be  all  right." 

The  fact  that  restitution  had  been  made  was  fully  before 
Convocation  and  it  was  entirely  for  that  body  to  say  how 
far  it  affected  the  nature  and  extent  of  the  punishment  to 
be  inflicted. 

There  is  a  prevailing  impression  amongst  the  laity  that 
there  is  no  arm  either  of  the  Court  or  of  the  Law  Society 
strong  enough  to  save  the  honour  of  the  profession  of  the 
law,  or  long  enough  to  reach  an  unworthy  practitioner  of  it, 
and  I  do  not  feel  called  on  to  be  astute  to  find  reasons  for 
setting  aside  the  judgment  of  the  Benchers  of  the  Law 
Society  of  Upper  Canada,  honestly  and  fairly  exercised  in 
the  discharge  of  a  gratuitous  and  thankless  duty. 

I  agree  with  the  learned  Chancellor  in  thinking  that 
there  was  enough  in  plaintiff's  statements  and  admissions 
to  justify  the  action  of  the  defendants. 

The  appeal  should  be  dismissed  with  costs. 

Armour,  C.  J.,  agreed  with  Street,  J. 

Judgment  for  plaintiff. 
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[QUEEN'S  BENCH  DIVISION.] 

Wells  v.  Supreme  Court  of  the  Independent  Order 
OF  Foresters. 

Insurance — Life — Benevolent  society — Standing  of  deceased  member — Rein- 
statement— Estoppel —  Waiver — Costs. 

W. ,  who  was  a  member  of  a  subordinate  court  of  the  defendant  society, 
died  on  the  6th  May,  1884.  His  administratrix  claimed  in  this  action 
the  amount  of  an  endowment  certificate  upon  his  life,  which  was  sub* 

,  ject  to  a  condition  that  the  assured  should  at  the  time  of  his  death  be  a 
member  of  the  society  in  good  standing.    W.  had  not  paid  his  monthly 

,  assessment  due  1st  March,  1884,  and  by  his  failure  to  pay  had  become 
at  once  suspended  by  virtue  of  one  of  the  by-laws  of  the  society,  and 
his  name  appeared  upon  the  list  of  suspended  members  in  the  minutes 
of  a  meeting  held  that  month.  He  had  taken  cold  at  (  hristmas,  1883, 
and  by  the  end  of  February,  1884,  it  was  apparent  that  he  could  not 
recover,  and  he  never  rallied  up  to  the  time  of  his  death.  Shortly 
before  the  25th  April,  1884,  a  sum  sufficient  to  pay  his  assessments  due 
1st  March,  1st  April,  and  1st  May  was  paid  on  his  behalf  to  the  financial 
secretary  of  the  subordinate  court.  The  conditions  to  be  performed  by 
a  suspended  member  desirous  of  being  reinstated  after  a  suspension 
had  been  force  for  thirty  days  were,  according  to  the  by-laws,  pay- 
ment of  arrears,  passing  medical  examination,  and  being  approved  of  by 

.  two-thirds  vote  of  the  subordinate  court.  It  was  not  possible  for  W. 
to  have  complied  with  the  second  condition,  and  he  did  not  attempt  to 
do  so. 

Held,  that  the  by-laws  were  binding  upon  W.  and  the  plaintiff,  and  that 
he,  not  having  been  reinstated  in  accordance  therewith,  was  not  a 
member  in  good  standing  at  the  time  of  his  death. 

It  was  contended,  however,  that  the  fact  of  the  receipt  of  the  arrears  by 
the  financial  secretary,  and  certain  other  circumstances,  shewed  a 
waiver  or  created  an  estoppel  on  the  part  of  the  defendants. 

It  appeared  that  the  finan<;ial  secretary  was  not  familiar  with  the  by-laws, 
and  thought  and  informed  W.  that  he  was  restored  to  good  standing  by 
the  payment  of  arrears  ;  that  he  transmitted  the  assessments  paid  to 
the  supreme  secretary  of  the  society,  who  received  and  retained  them, 
but  carried  them  to  the  credit  of  the  subordinate  court,  instead  of  to 
the  credit  of  W.,  because  in  his  view  the  reinstatement  was  not 
completed  ;  and  that  W.  was  reported  reinstated  by  the  subordinate 
court  on  25th  April,  1884.  The  financial  secretary  had  the  right,  under 
the  by-laws,  to  receive  the  arrears,  but  only  as  a  first  step  towards 
reinstatement. 

Held,  that  in  view  of  the  fact  that  W.  was  hopelessly  ill  when  the 
supreme  secretary  acknowledged  the  receipt  of  the  assessments,  there 
was  no  ground  for  the  contention  that  the  defendants  were  estopped 
from  denying  that  they  accepted  the  money  with  the  intention  of  keep- 
ing the  policy  alive  and  of  waiving  the  medical  examination  ;  and  that, 
under  all  the  circumstances,  there  was  neither  the  intention  nor  the 
authority  on  the  part  of  the  supreme  secretary  to  waive  the  exam- 
ination. 

As  the  plaintiff  had  been  led  by  the  action  of  the  supreme  secretary  and 
the  officers  of  the  court  below  to  believe  that  W.  had  been  reinstated,  no 
costs  were  given  against  her. 
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Statement.  The  plaintiff'  in  this  action  was  a  daughter  of  one  Jere^ 
tniah  Wells,  and  the  administratrix  of  his  estate,  and 
claimed  to  recover  from  the  defendants  $1,000,  the  amount 
of  a  polic}^  of  insurance  or  endowment  certificate  upon  the 
life  of  her  father.  The  defendants  were  a  society  incor- 
porated under  the  "  Act  respecting  Benevolent,  Provident, 
and  other  Societies.''  The  policy  of  insurance  was  subject 
to  a  condition  that  the  assured  should  at  the  time  of  his 
death  be  a  member  in  good  standing  in  the  Independent 
Order  of  Foresters,  according  to  the  laws,  rules^  and  regular 
tions  of  the  supreme  court  of  the  order.  The  defendants 
alleged  in  their  statement  of  defence  that  Jeremiah  Wells^ 
the  assured,  was  not  at  the  time  of  his  death  a  member  in 
good  standing  in  the  order  according  to  the  rules  and  regu- 
lations, and  alleged  that  he  had  become  suspended  from 
all  rights  under  the  policy  of  insurance  and  otherwise, 
according  to  the  rules  of  the  order,  by  reason  of  non-pay- 
ment of  dues  and  assessments  required  by  the  rules  to  be 
paid  by  him.  The  plaintiff"  joined  issue  upon  the  statement 
of  defence,  and  replied:  (2)  That  if  Jeremiah  Wells  ever 
was  suspended  for  non-payment  of  dues  and  assessments, 
which  she  did  not  admit,  such  alleged  suspension  was 
illegal  and  void  because  such  dues  were  not  lawfully 
demanded  either  from  him  or  from  the  plaintiff",  to  whom 
an  interest  in  such  policy  had  been  assigned,  as  the 
defendants  knew.  (3)  That  after  the  time  at  which 
such  suspension  was  alleged  to  have  taken  place^  the  defend* 
ants  claimed  from  Jeremiah  Wells  and  received  and 
accepted  from  him  the  full  amount  of  such  dues  and  ass^ 
essments,  and  also  the  dues  and  assessments  thereafter 
accruing  from  time  to  time  until  his  death,  with  full 
knowledge  of  such  default  and  suspension,  if  any  existed, 
and  received  the  benefit  of  such  dues  and  assessments  in 
the  same  manner  in  all  respects  as  if  he  had  continued 
to  be  a  member  in  good  standing  in  the  order,  as  in 
fact  he  did  continue  to  be,  and  treated  and  acknowledged 
him  as  being  a  member  in  good  standing,  and  thereby 
Waived  such  alleged  default  and  suspension, and  were  estop- 


VXII.]      WELLS  V,  INDEPENDENT  ORDER  OF  FORESTERS. 


319 


ped  from  denying  that  he  was  at  the  time  of  his  death  a  Statement, 
member  in  good  standing  in  the  said  order. 

The  action  was  tried  at  St.  Thomas  on  the  2nd  October, 
1888,  before  Falconbridge,  J.,  without  a  jury,  and  a  ver- 
dict was  entered  by  him  for  the  plaintiff  for  $1,000. 

Against  this  verdict  /.  A.  McOillivray,  for  the  defend- 
ants, moved  during  the  November  Sittings,  1888,  of  the 
Divisional  Court,  upon  the  ground  that  Dr.  Wells,  the  father 
of  the  plaintiff",  and  the  person  assured  under  the  policy 
was  not  at  the  time  of  his  death  a  member  in  good  stand- 
ing of  the  defendant  order. 

Tremeear,  for  the  plaintiff*,  opposed  the  motion. 

The  evidence  is  stated  in  the  judgment  of  Street,  J. 

February  4,  1889.    Street,  J. 

The  constitution  and  by-laws  of  the  Independent 
Order  of  Foresters  were  put  in  at  the  trial  From 
them  it  appears  that  the  defendants  are  incorporated 
under  the  Act  above  referred  to  by  the  name  under 
which  this  action  is  brought  against  them.  The  cor-^ 
porate  officers  are  elected  annually  at  a  meeting  com- 
posed of  representatives  from  the  various  branches  of 
the  order,  called  "  subordinate  courts/'  these  branches 
being  organized  under  the  authority  of  the  officers  of  the 
supreme  court  or  central  body.  All  policies  of  insurance 
are  issued  by  the  supreme  court.  The  members  of  the 
order  are  persons  who  have  joined  some  one  of  the  subor- 
dinate courts.  Each  member  upon  joining  the  order  is 
obliged  to  take  out  a  policy  of  insurance  upon  his  life  for 
at  least  11,000,  and  is  not  allowed  to  take  one  for  more 
than  $3,000.  A  scale  of  monthly  assessments  payable  by 
each  member  is  contained  in  the  by-laws  ;  these  assessments 
are  payable  by  each  member  on  or  before  the  first  day  of 
each  month  to  the  financial  secretary  of  the  subordinate 
court  to  which  he  belongs,  and  he  remits  monthly  to 
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Judgment,  the  secretary  of  the  supreme  court  (called  the  supreme 
Street,  J.   secretary),  the  amount  of  the  assessments  received  by  him^ 
and  these  assessments  form  the  fund  from  which  the  claims 
under  the  policies  of  insurance  are  paid. 

The  term  "  good  standing,"  in  the  order  is  defined  by 
by-law  52  as  signifying  "  that  the  member  is  not  either 
suspended  or  expelled  from  his  court,  or  from  the  order, 
and  that  he  has  paid  within  the  prescribed  time  *  *  * 
all  hi^  assessments  for  the  endowment  fund."  By  the 
same  by-law  it  is  declared,  that  "  a  member  not  in  good 
standing  loses  all  his  rights  and  claims  upon  the  order,  of 
whatsoever  kind  and  nature,  and  can  only  regain  them 
when  reinstated  according  to  these  laws." 

By-law  247  provides  that  in  case  "a  member  has  not 
to  his  credit  in  the  court  treasury  the  full  amount  of  one 
assessment  for  each  $1,000  of  endowment  held  by  him  on 
the  first  day  of  each  and  every  month,  he  shall  stand  sus- 
pended, and  he  shall  not  be  entitled  thereafter  to  receive 
any  benefit  from  the  court  or  order  until  he  is  duly  and 
legally  reinstated." 

By-law  117  provides  the  mode  in  which  a  member  sus- 
pended for  non-payment  of  assessments  may  within  thirty 
days  from  his  having  become  suspended  be  reinstated. 

By-law  118  provides  that  any  member  suspended  for 
non-payment  of  any  accrued  liability,  and  not  having  been 
reinstated  within  thirty  days  from  the  date  of  suspension^ 
as  provided  in  section  117,  can  be  reinstated  only  on  pay- 
ment of  all  arrearages,  passing  again  the  medical  examina- 
tion of  the  order,  and  being  approved  by  a  two-thirds  vote 
of  his  court. 

By-law  119  provides  that  "on  the  reinstatement  of 
any  member  the  financial  secretary  shall  at  once  trans- 
mit due  notice  on  form  No.  8  to  the  supreme  secretary 
giving  name  in  full,  date  of  admission,  date  of  suspension,  . 
and  date  of  reinstatement,  and  no  one  shall  be  deemed  to 
be  reinstated  till  after  the  transmission  of  such  notice.'' 

By-law  120  provides  that  "  no  member  of  the  order  can, 
under  any  circumstances,  be  reinstated,  without  he  is  at 
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the  time  of  reinstatement  in  good  bodily  and  mental  Judgment, 
health  ;  and  any  court  knowingly  reinstating  a  member  street,  J, 
while  ill  or  disabled,  or  in  any  way  unsound  in  mind  or 
body,  shall  ipso  facto  forfeit  its  charter  *  *  and  such  re- 
instatement shall  be  irregular  and  void  and  of  no  effect, 
and  if  the  member  sought  to  be  reinstated  has  been  a 
consenting  party  to  such  irregularity,  he  shall  be  expelled 
from  the  order  by  the  executive  council." 

By  by-laws  248  and  249  the  secretary  of  each  court 
is  required  to  make  a  return  to  the  supreme  secretary  at 
the  beginning  of  each  month  of  the  names  and  ages  of  the 
persons  admitted  to  membership  or  reinstated  since  last 
report ;  the  names  and  ages  of  those  who  have  died,  been 
suspended,  or  expelled,  or  who  have  withdrawn  from  the 
order  since  last  report ;  and  is  on  the  first  day  of  each 
month  to  remit  to  the  supreme  secretaiy  the  amount  of 
one  assessment  for  the  endowment  fund  for  each  member 
of  the  court  in  good  standing,  und  the  amount  of  all 
arrearages  due  on  each  reinstated  member. 

The  "  medical  examination  of  the  order  "  mentioned  in 
by-law  118,  is  defined  by  by-law  53  as  follows:  "The 
medical  examination  of  the  order  consists  of  three  parts, 
viz. : 

"  (1)  The  full,  explicit,  and  correct  answers  to  all  the 
questions  propounded  to  applicants  in  the  medical  examin- 
ation forms. 

"(2)  The  examination  which  is  to  be  made  upon  the 
prescribed  form  by  a  duly  commissioned  court  physician, 
or  by  a  physician  specially  authorized  by  the  supreme 
chief  ranger  to  make  the  medical  examination ;  and 

"  (3)  The  review  of  such  medical  examination  by  the 
medical  board." 

The  medical  board  is  to  be  elected  annually  at  the 
annual  meeting  of  the  delegates  from  the  subordinate 
courts,  and  other  persons  are  ex  officio  members  of  it. 

We  have  here  an  elaborate  system  of  rules,  carefully 
planned  in  the  interest  of  the  company,  and  having  for  their 
main  object  the  enforcement  of  absolute  punctuality  in  the 
41 — VOL.  XVII  O.K. 
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Judgment,  payment  of  the  monthly  sums  which  go  to  form  the  fund 
Street,  J.  to  meet  claims,  under  penalty  of  immediate  suspension  from 
any  rights  on  the  part  of  the  assured  ;  and  these  rules  are  so 
framed  that  a  member  once  suspended  can  only  be  restored 
to  his  former  rights  by  the  consent  and  with  the  approval 
of  the  central  governing  body  of  the  order.  With  the 
extremely  small  monthly  payments  called  for  by  the  ruled, 
and  the  large  number  of  persons  insured  from  time  to  time  ' 
under  such  a  system  as  this,  it  does  not  seem  unreasonable 
that  the  system  should  be  a  stringent  one,  in  order  to  pre- 
vent endless  trouble  in  the  collecting  of  assessments  and 
endless  confusion  in  regard  to  claims  of  this  nature. 

The  facts  of  the  case,  so  far  as  they  concern  this  particu- 
lar policy,  (for  other  claims  were  sued  for  as  to  which  no 
contest  here  arises)  do  not  seem  to  be  of  a  complicated  nature 
nor  open  to  much  dispute. 

On  the  I9th  January,  1883,  the  defendants  authorized 
the  formation  of  a  subordinate  court  at  Aylmer,  Ontario^ 
called  "  Court  Elgin  No.  29,"  of  which  Jeremiah  Wells ; 
became  at  once  a  member.    On  the  1st  of  February,  1883/ 
he  paid  his  first  monthly  assessment  of  92  cents  and 
became  entitled  to  a  policy  for  $1,000,  which  was  issued  to 
him  on  the  10th  of  February,  1883.   On  the  23rd  November 
1883,  in  accordance  with  the  rules  of  the  order,  he  directed  \ 
that  the  benefits  to  arise  under  the  policy  should  be  paid  i 
to  his  daughter  Minnie  Wells,  the  plaintiff"  in  this  action. i 
He  continued  to  pay  his  monthly  assessments  regularly  until 
and  inclusive  of  1st  February,  1884  ;  he  failed  to  pay  thei 
assessment  due  1st  March,  1884,  and  by  such  failure  he  be-i 
came  at  once  suspended  by  virtue  of  by-law  247,  and  ceased 
to  be  a  member  of  the  order  "in  good  standing,"  under  by- 
law 52,  and  his  name  appears  in  the  minutes  of  the  meeting 
of  "  Court  Elgin  No.  29  "  held  on  14th  March,  1884,  in  the: 
list  of  suspended  members.    He  had  taken  a  severe  cold 
at  Christmas,  1883,  which  had  settled  upon  his  lungs,  and 
by  the  end  of  February  it  was  apparent  that  he  could  not 
recover;  he  never  rallied  from  this  illness,  and  died  on  6th i 
May,  1884.    A  day  or  two  before  the  25th  April  a  sum  I 
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sufficient  to  pay  the  assessments  for  1st  March,  1st  April,  Judgment, 
and  1st  May  was  paid  to  the  financial  secretary  of  Court  Street,  J. 
Elgin  No.  29,  either  by  Mr.  Collington,  the  son-in-law  of 
Wells,  or  by  some  other  friend  of  his.  On  the  25th  April 
the  sum  of  $1.84,  being  the  arrears  due  1st  March  and  1st 
April,  was  sent  by  Dr.  McCausIand,  the  financial  secretary 
of  the  subordinate  court,  without  any  return  or  explana- 
tory statement,  to  Mr.  Cummer,  the  supreme  secretary  of 
the  order,  and  were  acknowledged  by  the  latter  by  post 
card  as  "  endowment  assessment  for  April,  for  J.  Wells,"  the 
post  card  being  dated  on  29th  April.  On  25th  April  the 
regular  meeting  of  the  subordinate  court  was  held,  and 
the  name  of  Wells  was  reported  as  that  of  a  member  who 
had  been  reinstated,  and  amongst  the  payments  reported 
to  the  meeting  appears,  "  J.  Wells  $1.84."  No  other  meet- 
ing of  the  Court  was  held  until  after  the  death  of  Dr. 
Wells,  but  in  the  monthly  report  sent  down  b}^  Dr.  Mc- 
CausIand, the  financial  secretary,  to  the  supreme  secretary 
after  the  death  of  Dr.  Wells,  and  before  the  14th  of  May, 
his  name  appears  on  the  list  of  "  members  in  good 
standing,"  as  having  paid  92  cents,  which  with  other  moneys 
is  enclosed  with  the  report.  A  list  of  "members  reinstated 
since  last  report "  forms  part  of  the  return,  and  the  name 
of  Dr.  Wells  does  not  appear  in  that  list,  although,  if 
reinstated  at  all,  he  had  been  reinstated  during  the  period 
covered  by  the  report. 

The  supreme  secretary  acknowledged  receipt  of  this 
return  and  of  the  money  enclosed  in  it  on  16th  May, 
adding  at  the  foot  of  his  post  card  "  Reinstatement  assess- 
ments held  subject  to  the  re-examination,  as  required  by 
the  constitution." 

The  supreme  secretary,  being  called  and  having  pro- 
duced his  register  of  payments  of  assessments  made  up 
from  the  monthly  returns  sent  in  to  him,  swore  that  the 
I  reason  why  he  did  not  give  credit  to  Dr.  Wells'  account  in 
i  the  register  tor  the  $1.84  and  the  92  cents  remitted  on  the 
29th  April  and  the  beginning  of  May,  as  he  would  have 
done  in  the  ordinary  course,  but  credited  them  to  the 
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Judgment,  account  of  the  subordinate  court,  was  because  of  the  fact 
Street,  J,   that  the  completion  of  the  reinstatement  had  not  taken 
place. 

Dr.  Mc(;iausland  in  his  evidence  states  that  Wells  "  wa 
reported  reinstated  on  April  the  25th,  along  with  two 
other  members,  the  sum  of  Si. 84  having  been  paid  over  on 
or  about  25th  April  to  pay  the  af^sessments  due  by  the 
deceased  for  the  months  of  March  and  April,  1884.  I 
don't  remember  who  paid  it,  but  it  was  paid  on  his  behalf, 
and  I  reported  the  .  matter  to  the  local  court,  and  the 
money  was  promptly  sent  to  the  supreme  secretary  at  Ham- 
ilton, within  a  few  days,  and  deceased  died  within  ten  days 
of  that  time.  I  reported  his  illness  as  extending  ovei  a 
period  of  sixty  days  prior  to  his  death.  The  nature  of  the 
illness  was  inflammation  of  the  lung.s.  The  deceased  was  in 
a  very  serious  condition  at  the  time  of  the  payment  of  the 
Si. 84,  and  at  the  time  of  his  death  I  was  under  the  irapres- 
sion  that  amy  suspended  member  could,  he  reinstated 
within  ninety  days  by  "payment  of  back  dues,  without 
medical  re-examination :  that  was  the  reason  that  I 
reported  the  deceased  as  re-instated  on  25th  April." 

The  deceased  was  buried  by  the  members  of  Court  Elgin 
No.  29,  as  a  person  who  had  died  whilst  a  member  and  at  the 
expense  of  the  court.  After  his  death,  on  14th  May, 
1884,  the  supreme  secretary  wrote  to  the  financial 
secretary  of  the  court  that  "  if  it  turns  out  on  investiga- 
tion, as  it  now  appears,  that  the  late  brother  was  sought 
to  be  improperly  reinstated,  the  assessments  remitted  will 
be  refunded  to  your  court."  It  appears  that  about  the 
25th  of  April  the  deceased  was  informed  by  Dr.  McCaus- 
land,  the  financial  secretary  of  the  court,  that  he  had 
been  actually  reinstated  in  the  order,  by  what  had  been 
done. 

The  by-laws  of  the  order,  whether  actually  shewn  to 
have  come  to  the  knowledge  of  the  deceased  or  not,  are 
binding  upon  him,  because  it  was  his  duty  to  make  him- 
self acquainted  with  the  terms  of  the  policy  delivered  to 
him,  in  which  these  by-laws  are  incorporated  as  a  special 
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condition.  It  is  clear  beyond  question  that  his  reinstate-  Judgment, 
ment  was  not  only  not  in  accordance  with  the  by-laws,  street,  J, 
but  was  in  direct  violation  of  them,  and  that  if  the  rights 
of  the  plaintiff  are  to  be  governed  by  the  by-laws,  she 
cannot  succeed  in  this  action,  because  according  to  the 
by-laws  the  deceased  was  not  a  member  in  good  standing 
in  the  order  at  the  time  of  his  death.  The  financial 
secretary  of  the  subordinate  court  was  the  agent  of  the 
company  to  receive  the  monthly  assessments  from  persons 
in  good  standing  and  also  from  persons  who  had  been 
suspended  for  non-payment  of  their  assessments  and  were 
in  course  of  reinstatement.  The  conditions  to  be  per- 
formed by  a  suspended  member  desirous  of  being  re- 
instated, after  a  suspension  had  been  in  force  for  over  thirty 
days,  were :  1st,  payment  of  arrearages ;  2nd,  passing 
medical  examination  ;  Zrd,  being  approved  by  two-thirds 
vote  of  his  court.  Of  these  three  conditions  to  his  re- 
instatement the  deceased  had  performed  only  the  first, 
and  possibly  the  third,  as  the  fact  of  his  reinstatement  was 
mentioned  and  not  objected  to  at  the  court  meeting  on 
25th  April  It  is  conceded  on  all  hands  that  his  state  of 
health  was  such  that  it  was  impossible  for  him  to  have 
complied  with  the  second  of  these  conditions,  and  he  did 
not  attempt  to  do  so.  The  facts  of  the  receipt  of  his 
arrears  by  the  financial  secretary  of  the  court,  and  of  his 
having  assured  the  deceased  that  his  standing  in  the  court 
had  been  restored,  and  that  the  supreme  secretary  had 
received  and  retained  the  two  sums  of  $1.84  and  92  cents, 
are  relied  upon  by  the  plaintiff  as  showing  a  waiver  or 
creating  an  estoppel  on  the  part  of  the  defendants.  It  is 
certainly  true  that  in  many  cases  this  has  been  so  held : 
Wing  V.  Harvey,  5  D.  M.  &  G.  265;  Hodsdon  v.  Gwardian 
Life  Insurance  Co.,  97  Mass.  144 ;  Frost  v.  Saratoga 
Mutual,  5  Denio  154 ;  Watts  v.  Atlantic  Mutual,  31 
CP.  53;  Feill  v.  Union  Mutual  7  A.  R.  171 ;  Moffatt 
V,  Reliance,  45  U.  C.  R.  561 ;  Acey  v.  Fernie,  7  M.  &  W. 
151 ;  Busteed  v.  West  of  England  Ins.  Co.,  5  Ir.  Ohy.  Rep. 
at  571  ;  but  the  application  to  societies  of  this  nature 
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Judgment,  of  the  doctrine  of  waiver  has  been  questioned  in  an 
Street,  J.   American  case  of  Borgraefe  v.  Knights  of  Honor,  22 

Missouri  Appeal  Keports  1 27,  where  many  of  the  questions  \f 
arising  here  are  very  fully  discussed.  I  iiis 

In  every  case,  however,  in  which  the  fact  of  payment 
and  receipt  have  been  held  to  operate  as  a  waiver  of 
a  forfeiture,  the  receipt  of  the  premium  has  been  inconsis-  |  sec 
tent  with  an  intention  of  the  company  to  insist  upon  the  {  tk 
forfeiture.    Waiver  depends  upon  the  intention  existing  |  m 
in  the  person  receiving  the  payment,  as  implied  from  the  !  tia 
circumstances  under  which  it  has  been  received.    If  a  pay-  j  h 
ment  is  received  under  circumstances  which  are  as  consis-  | 
tent  with  an  intention  not  to  waive  any  right  as  with  a  \  n 
contrary  intention,  and  nothing  is  done  on  the  part  of  the  I  te 
insurer  to  shew  an  intention  one  way  or  the  other,  it  bi 
would  be  unjust  to  presume  against  him  that  he  received  ;  m 
the  payment  intending  to  waive  his  rights.    The  onus  is  i  so 
upon  the  party  alleging  a  waiver  to  prove  facta  which  t  an 
establish  it.  I  le 

The   financial  secretary  of  the  court  here  accepted  jn 
these  payments  not  intending  to  waive  any  rights  which  !  jh 
the  defendants  had,  for  he  was  ignorant  that  any  such  i  on 
rights  existed ;  he  supposed  the  mere  payment  within  i  \ 
ninety  days  of  the  suspension  operated  as  a  reinstatement.  ! 
But  both  he  and  the  assured  were  bound  to  know  from  the 
by-laws  that  the  payment  of  the  arrears,  was  only  the  first  j  j{ 
step  towards  the  restoration  of  the  assured  to  his  rights.  I  ^ 
The  financial  secretary  was  an  agent  to  receive  the  assess-  1 
ments  under  certain  conditions,  which  were  binding  upon 
both  himself  and  the  deceased.     He  had  full  right  to  ;i  ^ 
receive  the  arrears  from  the  assured,  but  only  as  a  first  j  ^ 
step  towards  the  reinstatement  of  the  latter.    He  was  j, 
required  by  the  by-laws  to  pay  all  moneys  over  to  the  trea-  ;  , 
surer  (by-law  197)  of  the  court,  from  whom  on  the  first  of  . 
each  month  he  is  to  obtain  a  cheque  for  the  moneys  payable  i 
to  the  supreme  secretary,  under  by-law  24&.    He  had  no 
right  to  forward  to  the  supreme  secretary  any  payments  j 
made  by  members,  who  had  been  suspended  until  their 
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reinstatement  had  been  completed.  His  knowledge  of  the  Judgment 
by-laws  appears  to  have  been  incomplete,  for  immediately  street, 
upon  receiving  the  $1.84  for  the  arrears  due  by  the  deceased, 
instead  of  paying  it  to  the  court  treasurer,  as  required  by 
the  by-laws,  with  whom  it  should  have  remained  pending 
the  medical  examination,  he  sent  it  direct  to  the  supreme 
secretary.  Now  that  official  was  aware  from  his  books 
that  the  deceased  had  become  suspended  on  1st  March, 
and  being  the  medium  of  correspondence  between  the  cen- 
tral body  and  the  subordinate  court,  he  must  also  have 
loeen  aware  that  he  had  not  been  reinstated  according  to 
the  by-laws ;  he  had  no  authority  under  these  by-laws  to 
receive  any  money  from  suspended  members  who  had  not 
been  properly  reinstated,  but  he  must  be  taken  to  have 
known  that  it  was  not  contrary  to  the  by-laws  for  the 
secretary  of  the  subordinate  court  to  receive  arrears  from 
suspended  members  pending  their  complete  reinstatement ; 
and  therefore,  instead  of  doing  that  which  would  have 
been  the  proper  and  prudent  course  under  the  circumstances, 
«ind  returning  the  amount  at  once  to  the  secretary  of  the 
subordinate  court,  he  carried  it  to  the  credit  of  the  sub- 
ordinate court,  and  simply  acknowled  receipt  of  it  as 
^'endowment  assessment  for  April  of  J.  Wells."  If  Dr. 
Wells  had  been  at  this  time  in  a  state  of  health  which  would 
have  enabled  him  to  effect  a  new  insurance,  I  think  this 
action  of  the  supreme  secretary  would  have  afforded 
strong  ground  for  urging  against  the  defendants  that  they 
were  estopped  from  denying  that  the  money  had  been 
accepted  by  them  with  the  intention  of  keeping  the  policy 
alive,  and  of  waiving  their  right  to  require  the  assured  to 
undergo  the  medical  examination.  The  question  as  to  the 
authority  of  the  supreme  secretary  to  waive  the  medical 
examination  would  not  have  arisen  upon  this  contention, 
because  the  executive  council  or  board  of  directors  of  the 
defendants  must  have  vested  in  them  an  authority  to 
waive  such  an  examination,  and  the  deceased  would  have 
been  entitled  to  assume  that  they  had  done  so  from  the  fact 
that  their  mouthpiece,  the  supreme  secretary,  had  prfi^ti- 
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Judgment,  cally  informed  him  that  he  was  reinstated.  But  no  such 
Street,  J.  contention  is  open  to  the  plaintiff  here,  because  it  is  evident 
that  at  the  date  (April  29)  when  the  supreme  secretary 
wrote  this  receipt  Dr.  Wells  was  hopelessly  ill,  and  in  fact 
almost  at  the  very  point  of  death, for  he  died  on  the  6th  May 
•and  his  disease  had  visibly  and  daily  become  worse  since 
the  middle  of  the  previous  February.  The  question  must 
therefore,  be  decided  upon  the  ground  not  of  estoppel  but 
of  waiver,  and  treating  it  under  that  head  I  can  find  nothing 
in  what  was  done  by  the  supreme  secretary  as  shewing 
an  intention  to  accept  this  payment  absolutely  as  from  a 
member  in  good  standing,  for  he  carried  it  to  an  account 
which  was  in  fact,  so  far  as  this  payment  is  concerned,  a  sus- 
pense account,  awaiting  the  completion  of  the  other  steps 
necessary  for  the  reinstatement  of  the  deceased. 

In  the  case  of  waiver,  where  the  element  of  estoppel  does 
not  come  in,  I  think  it  is  open  to  the  defendants  to  require 
the  plaintiff  to  prove  the  authority  of  the  officer  who  is 
alleged  to  have  waived  the  defendants'  rights  and  to  insist 
that,  in  the  absence  of  such  proof,  the  alleged  waiver  cannot 
be  held  to  have  taken  effect. 

The  defendant  corporation  is  governed  by  an  executive 
council  elected  by  the  delegates  from  the  subordinate 
courts  at  the  annual  meeting ;  the  supreme  secretary  is  a 
member  of  this  council.  The  duties  of  the  supreme 
secretary  are  set  out  in  by-law  1 9  ;  he  is  there  authorized 
and  required  (sec.  4)  to  perform  all  duties  relating  to  the 
endowment  funds,  as  directed  in  the  laws  of  this  supreme 
court  (sec.  6).  He  is  to  keep  a  record  of  the  membership^ 
of  the  courts,  of  the  names  of  the  beneficiaries,  and  the 
amount  of  their  policies,  (sec.  9.)  He  is  to  keep  a  correct 
account  between  the  supreme  court  and  the  subordinate 
courts  (sec.  10.)  He  is  to  receive  and  pay  over  to  the  supreme 
treasurer  all  money  due  the  supreme  court  (sec.  15).  He 
is  to  examine  all  notices  sent  him  of  assessments  forwarded 
and  if  incorrect  notify  forthwith  the  court  from  which 
the  money  was  sent  and  have  the  same  corrected  (sec.  21). 
Perform  such  other  and  further  duties  as  may  from  time 
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to  time  be  required  by  the  supreme  court  or  by  the  exe-  Judgment, 
cutive  council,  or  by  the  supreme  chief  ranger,  who  is  the  Street,  J. 
head  of  the  order.  He  is,  in  fact,  a  somewhat  subordinate 
member  of  the  executive  council,  with  powers  which,  as 
between  himself  and  the  corporation,  are  strictly  limited 
and  defined,  and  give  him  no  power  to  dispense  with  any 
of  the  forms  and  ceremonies  prescribed  by  the  by-laws, 
but  on  the  contrary  are  strictly  limited  by  them.  Tn 
favor  of  a  person  who  has  been  induced  by  circumstances 
upon  which  he  had  a  right  to  rely,  to  deal  with  an  agent 
under  the  belief  that  the  agent  possessed  a  certain  author- 
ity, and  has  acted  on  such  belief,  that  authority,  although 
not  existing  in  fact,  is  constantly  treated  as  existing, 
in  order  to  avoid  injustice  or  give  effect  to  a  contract. 
But  this  principle  is  not  to  be  extended  to  cases  in  which 
the  belief  as  to  the  existence  of  the  authority  has 
not  been  acted  on ;  it  would  be  carrying  it  beyond  reason- 
able limits  to  imply  an  authority  in  the  agent  which 
never  existed,  for  the  purpose  of  giving  effect  to  an  inten- 
tion on  the  part  of  the  principal  which  was  never  enter- 
tained. 

Here  the  act  relied  upon  as  a  waiver,  viz.,  the  retention 
of  the  money,  was  the  act  of  the  supreme  secretary  alone, 
never  communicated  to  or  ratified  by  the  executive  council 
during  the  few  days  which  elapsed  before  the  death  of  Dr. 
Wells,  and  explained  away  by  the  supreme  secretary 
almost  immediately  afterwards  in  a  manner  which  his 
entries  of  the  money  fully  bear  out.  I  think  upon  the 
whole  that  there  was  neither  the  intention  nor  the  authority 
on  the  part  of  the  supreme  secretary  to  waive  the  medical 
examination,  and  that  if  the  intention  did  exist,  the  author- 
ity did  not. 

The  result  appears  to  me  to  be  this :  that  the  plaintiff  is 
only  entitled  under  the  policy  in  case  her  father  was  a 
member  in  good  standing  at  the  time  of  his  death  ;  that 
he  was  not  in  good  standing  at  the  time  of  his  death, 
because  the  acts  necessary,  under  the  by-laws  by  which 
he  was  bound,  to  bring  him  within  that  description  had  not 
42 — VOL.  .\vn.  o.R. 
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Judgm«nt.  been  done  by  him,  and  their  performance  had  not  been 

Stre.-t,  J.   waived  by  the  defendants. 

I  think,  therefore,  that  the  action  fails  ;  but,  as  the 
plaintiff  has  been  led  by  the  action  of  the  supreme 
secretary  and  the  officers  of  the  court  below,  to  believe 
that  her  father  had  been  restored  to  his  standing  in  the 
order  before  his  death,  the  defendants  should  not  recover 
costs  against  her. 

Armour,  C.  J. : — 

I  agree  that  there  was  no  waiver  or  estoppel,  and  in  the 
result. 


Action  dismissed,  with  costs. 
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[CHANCERY  DIVISION.] 

Re   Zoological   and    Acclimatization   Society  of 

Ontario. 

Company — R.  S.  0.  ch.  157 — Stock — Subscription — Contributory — Allotment 

By  sec.  2,  sub-sec.  6  of  the  Ontario  Joint  Stock  Companies  Letters  Patent 
Act,  "shareholder  "  means  "  every  subscriber  to  or  holder  of  stock  in 
the  company. " 

After  incorporation  of  a  company  under  the  above  Act,  R.  S.O.  ch.  157,  the 
appellant  signed  a  share  subscription  book  with  the  following  heading  : 
"  We  the  undersigned  do  acknowledge  ourselves  to  be  subscribers  to  the 
capital  stock  of  the  company  for  the  number  of  shares,  and  to  the  amount 
set  opposite  our  names  ;  and  we  do  hereby  covenant,  promise  and  agree, 
each  with  the  other  of  us  *  *  to  pay  the  amount  of  said  subscrip- 
tions and  all  calls  thereon,  when  and  as  the  same  may  be  called  up 
under  the  provisions  of  the  Joint  Stock  Act,  or  under  any  by-law  which 
may  be  passed."  No  stock  was  ever  allotted  to  the  appellant,  and  on 
winding  up  proceedings,  he  disputed  his  liability  as  a  contributory. 

Held,  that  the  above  formed  a  complete  and  absolute  engagement  with  the 
companj^  and  the  other  signatories,  and  bound  the  appellant. 

Semble.  Had  no  stock  been  given  to  the  signers  of  the  above  agreement, 
they  could  have  enforced  it  specifically. 

This  was  an  appeal  from  the  ruling  and  order  of  the  Statement. 
Master-in-Ordinary,  made  in  the  course  of  the  winding-up 
proceedings  of  the  above  society,  whereby  he  had  placed 
one  E.  S.  Cox  upon  the  list  of  contributories. 

The  appellant,  Cox,  had  subscribed  for  shares  after  the 
incorporation  of  the  company,  under  the  circumstances 
mentioned  in  the  judgment. 

The  appeal  came  on  for  argument  on  March  28th,  1889, 
before  Boyd,  C. 

A.  G.  Gait,  for  the  appellant.  Our  contract  for  shares 
was  purely  conditional :  "  We  request  the  number  of 
shares  opposite  our  respective  names  to  be  allotted  to  us." 
But  the  Master  has  held  that  this  is  not  a  conditional  con- 
tract. It  was  not  shewn  there  was  any  allotment.  I  rely 
on  :~  Re  Queen  Gity  Refining  Go.,  10  0.  B.  264;  Lake 
Superior  Navigation  Go.  v.  Momso7i,  22  CP.  217 ;  Eeld- 
patJis  Gase,  L.  R.  11  Eq.  86 ;  Gorrissen's  Gase,  L.  R.  8  Ch- 
507  ;  Nasmith  v.  Manning,  5  S.  C.  B.  at  p.  445  ;  Denison 
V.  Leslie,  3  A.  B.  at  p.  545  ;  NicoVs  Gase,  29  Ch.  D.  421  ; 
National  Insurance  Go.  v.  Egleson,  29  Gr.  406. 
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Argument.  W.  F.  W.  Creelman,  for  the  liquidator,  referred  to  Portal 
V.  Emmens,  1  C.  P.  D.  664  ;  National  Insurance  Co.,  v. 
Egleson,^M-^Y3i,',  Re  Central  Bank,  Nasmith's  Case  16  0.  R. 
293,  301,  and  cases  there  cited;  Port  Dover  S  Lake  Huron 
R.  W.  Co.  V.  Grey,  36  U.  C.  E.  425  ;  East  Gloucestershire, 
etc.  R.  W.  Co.  V.  Bartholomeiu,  L.  R  3  Ex.  15  ;  Re  Scottish 
Petroleum  Co.,  23  Ch.  D.  413,  427. 

Gait,  in  reply,  cited  Pollock  on  Contracts,  3rd  ed.,  p.  31 ; 
Wylson  V.  Dunn,  34  Ch.  D.  569. 

April  1st,  1889.    Boyd,  C.  :— 

The  appellant  signed  in  the  company's  subscription 
book  for  twenty  shares,  equal  to  $500.  This  company 
is  incorporated  under  the  Ontario  Joint  Stock  Com- 
panies' Letters  Patent  Act,  R.  S.  0.  1887,  cap.  157.  By 
sec.  2,  sub-sec.  6  :  "  Shareholders  shall  mean  every  sub- 
scriber to  or  holder  of  stock  in  the  company."  That 
is  every  subscriber  to  stock  in  the  company  shall  be  a 
shareholder  therein.  Cox  subscribed  to  stock  or  to  take 
stock  in  the  company,  by  signing  the  subscription  book  of 
the  company  under  the  following  agreement :  "  We  the 
undersigned  do  acknowledge  ourselves  to  be  subscribers  to 
the  capital  stock  of  the  company  for  the  number  of  shares 
and  to  the  amount  set  opposite  our  names,  and  we  do  hereby 
covenant,  promise  and  agree  each  with  the  other  of  us 
*  *  to  pay  the  amount  of  said  subscriptions  and  all  calls 
thereon,  when  and  as  the  same  may  be  called  up  under  the 
provisions  of  the  Joint  Stock  Act,  or  under  any  by-law 
which  may  be  passed."  That  is  a  complete  and  absolute 
engagement  with  the  company  and  with  the  other  signa- 
tories which  binds  the  appellant.  The  closing  clause  of  the 
agreement  by  which  they  request  the  number  of  shares  for 
which  they  subscribe  to  be  allotted  to  them,  does  not 
render  the  engagement  conditional  on  the  allotment  of 
stock.  If  the  stock  was  not  given  to  them,  each  could 
enforce  the  engagement  specifically,  and  needed  to  do 
nothing  more  to  perfect  the  agreement. 
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The  agreement  is  to  pay  the  amount  of  the  subscription  Judgment, 
and  all  calls,  when  and  as  the  same  may  be  called  up  under    Boyd,  C. 
the  Act  of  incorporation.    This  Act  in  sec.  79  declares  that 
the  company  shall  be  subject  to  the  provisions  of  any  Act 
of  the  Legislature  for  the  winding-up  of  joint  stock  com- 
panies. 

In  Nasmith  v.  Manning,  5  S.  C.  R.  447,  the  subscription 
was  drawn  to  pay  calls  "  upon  allotment  of  stock,"  and  it 
was  held  that  till  the  completion  of  allotment  there  was  no 
liability.  Here  are  no  such  suspensive  words.  The  case 
is  covered  by  my  decision  in  GamphelUs  case,  in  which  the 
same  words  of  subscription  were  used:  He  Queen  City 
Refining  Co.,  10  0.  K  264. 

I  dismiss  the  appeal  with  costs.  I  may  further  observe 
that  it  is  satisfactory  to  find  these  decisions  in  accord  with 
that  of  the  European  R.  W.  Co.  v.  McLeod,  3  Pugsley  3,  in 
which  the  present  Chief  Justice  of  the  Supreme  Court  of 
Canada  participated,  and  wherein  the  English  cases  are 
fully  discussed.  Of  this  case  I  was  not  aware,  but  I  may 
refer  to  it  as  very  clearly  embodying  all  that  need  be  said 
to  satisfy  the  appellant  that  he  ought  not  to  succeed.  See 
also  Kingston  Street  R.  W.  Co.  v.  Foster,  44  U.  C.  R.  552. 

A.  H.  F.  L. 

[This  case  has  been  carried  to  the  Court  of  Appeal.] 
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[CHANCERY  DIVISION.] 

Re  Sproule,  Sharp  v.  Sproule, 

Will — Construction — Devise  "  if  my  father  does  not  alter  his  will 
Legacies —  Vesting. 

A  testator  by  his  will  provided  that  in  case  his  father  did  not  revoke  his 
will  and  so  deprive  him  (the  testator)  of  certain  lands  therein  devised 
to  him,  then  he  (the  testator)  devised  to  S.  certain  lands,  but  in  the 
event  of  his  father  alteiing  his  will  and  depriving  him  (the  testator)  of 
the  lands  therein  devised  to  him,  then  he  devised  the  said  land  other- 
wise. 

He  then  bequeathed  pecuniary  legacies  to  certain  of  his  children,  adding 
in  the  case  of  those  of  them  who  were  under  eighteen,  the  words,  "  to 
be  paid  to  them  when  they  come  of  age,"  and  concluding,  "I  do  hereby 
authorize  and  direct  my  said  executors  to  invest  the  moneys  devised  to 
my  children  in  good  legal  securities,  until  they  arrive  of  age,  and  the 
interest  obtained  from  such  investment  to  be  paid  to  my  wife  to  assist 
her  in  supporting  and  educating  my  family." 

The  father  of  the  testator  did  not  revoke  or  alter  his  will  in  the  way  re- 
ferred to,  but  the  testator  pre-deceased  him. 

Held,  that  the  words  relating  to  the  alteration  of  his  will  by  the  father 
of  the  testator  must  be  construed  as  meaning  that  if  the  testator  became 
the  owner  of  the  lands  devised,  in  his  father's  will,  so  that  he  could  have 
a  disposing  power  over  them,  then  that  they  should  go  in  the  manner 
mentioned. 

Held,  also,  that  the  pecuniary  legacies  were  all  of  them  vested  ;  and  that 
the  legacy  left  to  each  child  which  did  not  attain  twenty-one  within 
the  year  after  the  testator's  death,  was  to  be  invested  until  each  child 
came  of  age,  and  the  interest  up  to  the  several  times  when  they  should 
each  attain  twenty-one,  should  be  applied  in  assisting  the  widow  or 
mother  to  maintain  and  educate  such  child  or  children,  and  as  each 
child  attained  twenty-one  he  or  she  would  be  entitled  to  be  paid  their 
respective  legacies. 

Statement.  This  was  an  action  for  the  construction  of  the  will  of 
John  Henry  Sproule,  deceased,  full  particulars  of  which 
are  set  out  in  the  judgment  of  Robertson,  J. 

The  matter  came  up  on  motion  for  judgment  on  January 
80th,  1889. 

F.  A.  Anglin,  for  the  executors. 

HosJdn,  Q.  C,  for  the  infant  children  of  the  testator. 
iV.  F.  Pater  son,  Q.  C,  for  the  adult  defendants. 


The  following  authorities  were  cited  on  the  argument ; 
Hawkins  on  Wills,  2nd  Am.  ed.,  pp.  225,  235  ;  Hammond 
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V.  Maule,  1  Coll.  281  ;  Hanson  v.  Graham,  6  Ves.  238  ;  Argument, 
Branstrom  v.  WilJdnson^  7  Yes.  420  ;  Bigelow  v,  Bigelow^ 
19  Gr.  559. 

February  14tli,  1889.     Robertson,  J. 

This  action  is  brought  by  the  executors  of  the  late 
John  Henry  Sproule,  for  the  construction  of  his  will,  and 
for  the  administration  of  his  estate  ;  and  the  statement 
of  claim  contains  an  allegation  to  the  effect  that  the  pro- 
visions contained  in  the  various  paragraphs  of  the  will, 
are,  if  not  inconsistent,  at  least  of  doubtful  effect,  and 
render  it  unsafe  for  the  plaintiffs  without  the  advice  and 
direction  of  the  Court  to  proceed  to  a  distribution  of 
the  pei'sonal  estate. 

The  second  paragraph  of  the  testator  s  will  is  in  these^ 
words  : 

"  In  case  my  father  does  not  revoke  his  will  and  deprive  me  of  the 
lands  therein  devised  to  me,  I  will  and  devise  to  my  son  John  James 
Sproule  and  his  heirs,  the  east  half  of  lot  No.  17,  and  the  West  forty 
acres  of  lot  18,  in  12th  concession  of  the  township  of  Brock,  except 
thereout  twenty  acres  ofif  of  the  south  end  of  said  above  parcels* 

The  third  paragraph  is  in  these  words : 

"  I  will  and  devise  to  my  son  William  Adelbert  Sproule  and  his  heirs 
the  above  twenty  acres  off  of  the  south  end  of  the  east  half  of  lot  No. 
17,  and  of  the  forty  acres  of  said  lot  No.  18,  in  12th  concession,  &c. 

The  fourth  paragraph  is  in  the  words  following  : 

"  Fourth. — I  will  and  devise  to  my  wife  Eleanor  Sproule  all  that  part 
of  lot  No.  19  south  of  Beaver  River,  in  the  12th  concession  of  Brock,  and 
in  the  village  of  Canningtou,  to  hold  and  enjoy  until  my  son  William 
Adelbert  Sproule  comes  of  age  ;  and  then  in  the  event  of  my  father  not 
depriving  me  of  the  lands  devised  to  me  in  his  will  now  made,  then  to 
my  son  William  Adelbert  Sproule  and  his  heirs ;  but  in  the  event  of  my 
father  altering  his  will  and  depriving  me  of  the  lands  therein  devised  to 
me,  then  I  will  and  devise  the  said  above  parcel  of  land  to  my  wife,  to 
hold  during  her  natural  life,  and  after  her  decease,  to  be  equally  divided 
among  all  my  children. 

"Fifth. — I  will  and  devise  to  my  daughter  Naomi  Sproule,  the  sum 
of  two  hundred  dollars. 

"Sixth.— I  will  and  devise  to  my  daughter  Elizabeth  Ann  Sproule  the 
Bum  of  two  hundred  dollars. 
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Judgment.  "  Seventh. — I  will  and  devise  to  my  daughter  Sarah  Jane  Sproule  the 
Robertson  J  hundred  dollars. 

'  '     "Eighth. — I  will  and  devise  to  my  daughter  Malinda  the  sum  of  three 
hundred  dollars. 

"  Ninth. — I  will  and  devise  to  each  of  my  daughters  Mary  Sproule, 
Philena  Sproule  and  Ada  Maria  Sproule,  the  sum  of  two  hundred  dollars, 
to  be  paid  to  each  of  them  by  my  said  executors  when  they  come  of  age. 

"  Tenth. — I  will  and  devise  to  my  son  Albert  Henry  Sproule  the  sum  of 
one  thousand  dollars,  to  be  paid  to  him  when  he  becomes  of  age. 

' '  Eleventh.  —I  will  and  devise  to  my  son  Nassau  Chetwood  Sproule 
the  sum  of  one  thousand  dollars,  to  be  paid  to  him  when  he  becomes  of 
age. 

"Twelfth — I  will  and  devise  to  my  wife  Eleanor  Sproule,  all  the  rest 
and  residue  of  my  personal  estate  and  effects  which  I  may  die  possessed 
of  or  entitled  to  under  my  father's  present  will. 

"Thirteenth. — And  I  do  hereby  authorize  and  direct  my  said  execu- 
trix and  executor  to  invest  the  moneys  devised  to  my  children,  in  good 
legal  securities  until  they  arrive  of  age,  and  the  interest  obtained  from 
such  investment,  to  be  paid  to  my  wife  to  assist  her  in  supporting  and 
educating  my  family." 

The  children  to  whom  the  moneys  were  bequeathed  were 
of  the  ages  respectively  .at  the  time  of  their  father's  death 
Naomi,  about  24  years;  Elizabeth  Ann,  about  22  years 
Sarah  Jane,  about  20  years;  Malinda,  about  18  years 
Mary  Eleanor,  about  15  years;  Philena,  about  13  years 
Albert  Henry,  about  10  years ;  Ada  Maria,  about  10  years 
Nassau  Chetwood,  about  6  years. 

The  will  bears  date  on  14th  January,  1882,  and  the 
testator  died  in  the  following  month  of  February. 

The  land  mentioned  in  the  4th  paragraph,  to  wit,  lot  No. 
19,  south  of  Beaver  River  in  the  12th  concession  of  Brock? 
and  in  the  village  of  Cannington,  is  now  and  has  been  in 
the  possession  of  the  defendant  Eleanor  Sproule  who  has 
been  in  receipt  of  the  rents  and  profits  of  the  same  since 
the  death  of  the  testator.  The  father  of  the  said  testator 
died  on  or  about  the  25th  day  of  March,  1882,  his  said  son 
predeceasing  him  by  about  one  month.  John  Sproule,  the 
father  of  the  testator,  did  not  alter  his  last  will  and  testa- 
ment in  the  last  will  of  his  said  son  referred  to,  nor  did  he 
deprive  his  said  son  of  the  lands  to  him  devised  in  and  by 
said  will  made  in  the  year  1870,  and  in  the  last  will 
of  the  testator  mentioned,  but  the  same  did  not  pass  to  the 
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said  testator,  by  reason  of  his  predeceasing  his  said  father,  Judgment, 
nor  to  his  children  under  the  provisions  of  his  said  father's  Robertson,  J 
will  and  his  own  will.    The  testator's  two  sons  John  and 
James  Sproule  and  William  Adelbert  Sproule  did  not 
obtain  the  lands  devised  to  them  in  and  by  the  second  and 
third  paragraphs  of  the  will  of  their  said  father  for  this 
reason,  and  also  because  of  a  paramount  title  to  the  said 
lands  asserted  and   maintained  by  their  uncle  Philip 
Sproule,  brother  of  said  John  Henry  Sproule,  deceased. 
The  inconsistencies,  &c.,  are  set  out  as  follow^s : 

The  fifth,  sixth,  seventh,  and  eighth  paragraphs  appear  to  give  the  lega- 
tees therein  named  vested  interests  with  rights  of  payment  immediately 
upon  the  death  of  the  testator  ,  the  ninth  paragraph  appears  to  give  to 
the  legatees  therein  named  vested  interests  with  right  of  payment  only  on 
their  all  having  attained  the  age  of  twenty-one  years  ;  and  the  tenth  and 
eleventh  paragraphs  appear  to  give  the  legatee  in  each  of  such  paragraphs, 
named,  a  vested  interest  with  right  of  payment  on  his  attaining  the  age 
of  twenty-one  years,  whereas  the  thirteenth  paragraph  appears  to  contem- 
plate retention  b}'-  the  executor  and  executrix  of  all  the  said  legacies  in. 
said  paragraphs  bequeathed,  until  all  the  said  children  of  the  testator  shall 
have  come  to  the  age  of  twenty-one  years,  and  seems  to  give  to  the  infant 
children  of  the  testator  and  to  his  widow  an  interest  in^  the  proceeds  of 
such  legacies  therein  directed  to  be  invested  for  the  purposes  in  said  thir- 
teenth paragraph  of  said  will  specified  ;  and  also  seems  to  impose  upon 
the  said  executor  and  executrix  a  duty  to  retain  and  invest  the  amounts 
of  such  legacies  until  the  time  when  the  youngest  child  comes  of  age  as 
aforesaid. 

"Moreover  the  various  provisions  in  said  paragraphs  of  said  will, 
numbered  5,  6,  7,  8,  9,  10,  11,  and  13,  render  the  rights  of  the  various 
parties  therein  named  to  the  interest  accrued  upon  the  amounts  of  said 
legacies  in  the  hands  of  the  plaintiff,  John  Sharpe,  uncertain  and  dubious,, 
and  the  plaintiffs  are  unable  with  safety,  without  the  advice  and  direction, 
of  this  Honourable  Court  to  pay  the  same  over  either  to  the  legatees  or  to 
the  defendant,  the  widow  Eleanor  Sproule,  not  knowing  to  whom  such 
interest  which  is  a  very  consider'eble  sum  rightly  belongs. 

' '  Moreover  the  loss  of  the  lands  devised  in  the  second  and  third  para- 
graphs of  said  will  to  the  defendants  John  James  Sproule  and  William 
Adelbert  Sproule,  and  more  especially  the  manner  in  which  such  loss  hap- 
pened, renders  doubtful  the  effect  and  operation  of  the  fourth  paragraph 
of  said  last  will  and  testament,  and  it  is  uncertain  whether  under  said 
paragraph  the  land  therein  devised,  belongs  to  the  said  Eleanor  Sproule 
only  until  her  son  William  Adelbert  becomes  of  age,  or  whether  she  has 
a  life  interest  therein,  and  also  whether  the  said  William  Adelbert  Sproule 
owns  the  reversion  in  fee  of  the  same  dependent  only  upon  his  attaining 
the  age  of  twenty-one  years,  or  whether  the  same  belongs  to  all  the 
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Judgment,  children  of  the  testator,  defendants  in  this  action,  subject  only  to  a  life 
^  ^  interest  therein  of  their  mother  Eleanor  Sproule. 

EOBBRTSONjJ. 

I  will  consider  the  question  which  relates  to  the  devises 
of  the  real  estate  first : 

The  testator  seemed  to  think,  when  he  made  his  will, 
that  the  only  contingency  in  the  way  of  his  becoming  the 
owner  of  the  lands  devised  to  him  by  his  then  living 
father,  was  that  his  father  might  change  his  will ;  he  was 
not  advised  as  to  how  that  devise  would  be  affected  by  his 
predeceasing  his  father — nor  did  he  apparently  take  into 
account,  the  paramount  title,  although  he  had  in  his  mind 
the  possibility  of  legal  proceedings  being  necessary  to  a 
recovery  of  possession  after  his  father's  death,  because  he 
made  a  direction  as  to  funds  being  supplied  for  that  pur- 
pose ;  but,  however  that  may  be,  in  my  judgment,  the 
testator  had  in  his  mind  only,  that  in  case  the  land 
mentioned  in  his  father's  will  as  being  devised  to  him^ 
should  come  to  him,  then  in  that  case,  it  should  go  to  his 
two  sons,  John  James,  and  William  Adelbert.  The  latter  in 
that  case  would  also  take,  on  obtaining  his  majority,  all 
that  part  of  Lot  19,  south  of  Beaver  Kiver  in  the  12th  con- 
cession of  Brock,  and  in  the  village  of  Cannington,  in  fee,  his 
mother  being  entitled,  until  he  became  21  years  of  age,failing 
that,  the  testator  intended  that  the  last  mentioned  property, 
should  go  to  his  widow  for  life,  remainder  in  fee  to  all  his 
children,  as  tenants  in  common. 

I  don't  think  the  words  in  the  testator's  will  limiting  the 
devise  to  William  Adelbert,  but "  in  the  event  of  my  father 
not  depriving  rae  of  the  lands  devised  to  me  in  his  will 
now  made,  can  be  construed  otherwise,  than  to  eKpress 
an  intention  in  the  testator's  mind,  that  if  he  became  the 
owner  of  these  lands,  so  that  he  would  have  a  disposing 
power  over  them,  then  that  they  should  go  to  his  two  sons, 
in  the  manner  mentioned.  Consequently,  in  my  opinion 
the  devise  to  William  Adelbert  of  the  part  of  lot  19,  was 
not  intended  to  be  contingent  upon  the  father  of  the  testa- 
tor not  changing  his  will,  thereby  deriving  him  of  these 
lands,  but  merely  if  they  came  to  him  through  and  by 
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means  of  the  devise  which,  at  the  time  v^^as  contained  in  Judgment, 
his  father  s  will,  so  that  the  fact  of  his  father  having  died  Robertson, J. 
without  having  changed  his  will,  by  any  act  or  deed  of 
his,  would  not  nor  could  be  construed,  as  intending  to  give 
to  William  Adelbert  the  part  of  lot  19,  wholly  to  him- 
self, at  least  that  is  the  construction  I  am  forced  to  give 
to  this  devise,  although  1  confess  to  not  being  entirely  free 
from  doubt.    It  is  doubtless  a  strange  condition,  which  the 
testator  has  attached  to  this  devise,  inasmuch  as  William 
Adelbert  not  having  taken  his  part  of  the  lot  devised  to 
him,   which  was  expected  to  come  from  the  testator's 
father,  he  should  not  take  the  part  of  lot  19  either.  The 
consequence  is,  that,   although   the   testator  evidently 
intended  to  deal  more  liberally  by  his  two  sons,  John 
James  and  William  Adelbert,  than  by^his  other  children? 
because  he  gives  only  to  each  of  the  others,  and  there  are 
eight  of  them,  a  legacy  to  the  girls,  from  $200  to  $300,  and 
to  the  boys  $1,000.  As  it  turns  out,  the  eight  other  children 
receive,  in  addition,  an  equal  share  of  the  part  of  lot  19 
in  remainder  with  John  James  and  William  Adelbert,  so 
that  they  are  better  off  than  the  two  whom  the  testator 
apparently  intended  to  favour.    The  conclusion,  therefore, 
that  I  have  come  to,  is,  that  Eleanor  bproule,  the  widow 
takes  an  estate  for  life  in  that  part  of  lot  19,  mentioned 
in  the  will  of  the  testator,  with  remainder  in  fee  to  all  the 
children  of  the  testator,  as  tenants  in  common.  No 
authorities  were  referred  to  by  counsel  at  the  bar,  nor 
have  I  been  able  to  find  any  directly  in  point ;  but  it 
appears  to  me  that  the  intention  of  the  testator  was,  as  I  have 
declared  it.    But  there  is  the  rule  that  an  estate  limited 
to  commence  on  certain  specified  events,  will  fail  altogether 
unless  those  exact  events  happen.    No  case,  however,  that 
I  have  been  able  to  find  is  exactly  the  same  in  the  circum- 
stances as  the  one  now  under  consideration ;  but  it  appears 
to  me  that  the  principles  involved  in  Archbold  v.  A  ustin^ 
Gourlay,  5  L.  R.  Ir.  Ch.  214,  are  somewhat  analogous — 
and  there  it  was  held,  that  if  a  testator  recites  that  he  will 
be  entitled  to  property  in  certain  events,  and  dis})oses  of 
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Judgment,  it,  jf  these  events  happen,  the  property  passes  only  if  those 
Robertson, J.  events  happen. 

The  remaining  questions  to  be  divSposed  of  arise  on  the 
5th,  6th,  7th,  8th,  9th,  lOth,  11th,  and  13th  paragraphs  of 
the  will,  and  are  : 

Fi  st— Are  the  several  legacies  mentioned,  vested  or  con- 
tingent, and  if  the  former,  when  are  they  payable  ;  that 
is,  as  each  legatee  attains  his  or  her  majority,  or  not  until 
the  youngest  arrives  at  the  full  age  of  twenty-one  years  ? 

In  considering  these  questions  it  is  important  to  keep  the 
exact  words  of  the  several  paragraphs  relating  to  the  lega- 
cies in  mind,  and  especially  these  of  the  13th,  which  are  as 
follows  :  "  And  I  do  hereby  authorize  and  direct  my  said 
executrix  and  executor  to  invest  the  moneys  devised  to  my 
children  in  good  legal  securities  until  they  arrive  of  age, 
and  the  interest  obtained  from  such  investment  to  be  paid 
to  my  wife  to  assist  her  in  supporting  and  educating  my 
family." 

It  was  contended  by  Mr.  Hoskin,  on  behalf  of  the  infants, 
that  the  intention  is  clear  that  the  testator  meant  that  the 
executor  and  executrix  should  create  a  fund,  out  of  which 
the  "  family  "  should  be  maintained  and  educated,  and  that 
was  to  continue  until  the  youngest  child  came  of  age. 

On  the  other  hand,  Mr.  Paterson  argued  that  a  contrary 
intention  is  clearly  manifested  on  the  face  of  the  will. 
That  as  regards  the  daughters  Naomi,  Elizabeth  Ann, 
Sarah  Jane,  and  Malinda,  they  would  each  be  entitled  to 
be  paid  their  legacy,  at  the  expiration  of  one  year  after 
their  father's  death,  because  there  is  no  time  mentioned 
when  these  legacies  are  to  be  paid,  and  the  whole  of  these 
legatees,  except  Malinda,  would  be  21  years  of  age  at  that 
time,  and  Naomi  within  two  years  thereafter.  Then  all 
the  others  being  much  younger,  he  particularly  appoints 
that  the  legacy  to  each  of  them  is  to  be  paid  to  them  when 
they  severally  become  of  age.  It  is  worthy  of  notice  that 
the  testator  directs  in  the  13th  paragraph  that  the  inter- 
est obtained  from  such  investments  is  to  be  paid  to  his 
wife  ''to  assist  her'  in  supporting  and  educating  the  family 
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clearly  indicating  to  my  mind  that  the  testator  meant,  or  Judgment, 
supposed  that  his  wife,  the  mother  of  these  children,  should  Robertson,  J. 
support  and  educate  the  family,  in  which,  however,  she  was 
to  be  assisted  by  the  interest  so  far  as  it  would  go.  In 
Bigelow  v.  Bigelow,  19  Gr.  at  p.  555,  Strong,  V.  C,  says : 
that  "  every  gift  of  maintenance  must  be  taken  to  mean 
maintenance  during  minority/'  and  that  I  understand  to 
be  the  law  beyond  question,  unless  it  is  express^  stated  to 
mean  beyond  that  time.  So  that  taking  the  words  of  the 
several  bequests  of  the  legacies  in  connection  with  the 
words  before  referred  to,  "  to  assist  her  (the  wife),  in  sup 
porting  and  educating  the  family,"  clearly  mean,  in  my 
opinion,  that  the  legacy  left  to  each  child  which  did  not 
attain  21  within  the  year  after  the  testator's  death,  was 
what  was  to  be  invested  until  each  child  carae  of  age,  and 
the  interest  up  to  the  several  times  when  they  should  each 
attain  21,  should  be  applied  in  assisting  the  widow  or 
mother  to  maintain  and  educate  such  child  ur  children- 
.  As  to  the  question  whether  these  legacies  are  vested  or  con- 
tingent, I  have  no  doubt  they  are  one  and  all  vested.  The 
gift  is  to  them,  and  each  of  them  ;  the  day  of  payment 
however,  is  postponed,  so  far  as  those  who  are  under  age, 
except  Malinda,  are  concerned,  until  they  respectively 
attain  their  majority.  It  would  seem,  therefore,  that  all 
those  who  are  now  of  full  age  are  entitled  to  be  paid  their 
respective  legacies,  and  as  each  of  the  younger  ones  attain 
that  age — he  or  she  will  be  entitled  in  like  manner  to  be 
paid  the  legacy  left  to  him  or  her.  I  refer  to  Hanson  v. 
Graham,  6  Ves.  239.  The  result  is  as  above  stated,  and 
the  plaintiffs  should  have  their  costs  as  between  solicitor 
and  client  of  the  action  up  to  this  time  out  of  the  estate, 
and  that  all  the  other  parties  should  also  have  their  costs 
out  of  the  estate.  And  I  refer  it  to  the  Master  in  Ordin- 
ary to  take  the  usual  accounts  in  an  administration  suit- 
Farther  directions  and  costs  of  the  reference  to  be  reserved, 
etc. 


A.  H.  F.  U 
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[CHANCERY  DIVISION,] 

Ee  Sturgis,  Webling  v.  Van  Every. 

Will — A  ttestation — Legatee — Evidence — New  attestation. 

A  will  having  been  attested  by  one  of  the  legatees,  the  solicitor  for  the 
testator,  being  present  at  the  time,  and  apprehensive  that  the  legatee 
was  incompetent,  signed  the  will  himself,  and  procured  another  also 
to  do  so,  but  the  name  of  the  legatee  was  not  struck  out  of  the  attesta- 
tion clause. 

Heldy  that  evidence  was  admissible  to  prove  the  actual  state  of  the  ease, 
and  it  thus  appeared  that  the  mistake  of  having  the  legatee  as  an  attest- 
ing witness  had  been  remedied,  not  by  striking  out  her  name,  but  by 
the  parties  proceeding  to  a  new  attestation  and  subscription  of  the  will, 
and  the  legatee  was  therefore  not  incapacitated  from  taking  under  the 
will. 

Statement.  This  was  an  appeal  on  behalf  of  certain  of  the  defend- 
ants, against  an  interim  ruling  of  the  Master  of  this  Court 
at  Brantford,  made  in  the  course  of  the  administration  of 
the  estate  of  Samuel  Sturgis,  under  the  following  circum« 
stances : 

It  appeared  that  one  of  the  legatees  named  in  the  will 
had  subscribed  as  an  attesting  witness,  and  the  question 
was,  whether  she  could  take  under  the  will.  The  evidence 
shewed  that  after  the  said  legatee  had  signed  the  will  as 
witness,  the  solicitor  for  the  testator  being  apprehensive 
that  she  was  incompetent,  signed  the  will  himself  as  an 
attesting  witness  and  procured  another  person  also  to  do 
so,  but  the  name  of  the  legatee  was  nevertheless  not  struck 
out  of  the  attestation  clause. 

The  Master,  however,  held  that  the  legatee  could  take 
under  the  will. 

This  appeal  came  on  for  argument  on  March  28th,  1889, 
before  Boyd,  C. 

W.  H.  Blake,  for  the  appellants.  The  Master  was  wrong 
to  admit  evidence  of  what  was  said  and  done :  Theobald 
on  Wills,  1st  ed.,  p.  90.  It  is  true  that  evidence  is  always 
admissible  to  shew  whether  there  has  or  has  not  been  an 
attestation  ;  but  it  is  not  contended  here  that  there  was 
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not  an  attestation,  and  evidence  is  not  admissible  to  prove  Argument, 
what  occurred  subsequently.  Revocation  must  be  the 
deliberate  act  of  the  party  who  has  attested ;  and  cau  it 
be  said  that  there  was  such  a  revocation  that  if  there  had 
been  only  one  witness,  the  legatee  would  have  been  incom- 
petent. I  rely  on  Little  v.  Aikman,  28  U.  C.  K  337  ; 
HopJcins  V.  Hopkins,  3  0.  R.  223 ;  Re  Sharman,  L.  R.  1 
P.  &  D.  661  ;  Randfield  v.  Randfield,  30  L.  J.  Ch.  at  p. 
179,  32  L.  J.  Ch.  669 ;  Re  Mitchell,  2  Curteis  916 ;  Griffi^th 
V.  Griffith,  L.  R.  2  P.  &  D.  300. 

English,  for  the  plaintiffs,  contra.  The  evidence  shews 
as  a  matter  of  fact  that  the  legatee's  signature  was  not  a 
complete  attestation  :  Jarman  on  Wills,  4th  Eng.  ed.  p.  74  ; 
Theobald  on  Wills,  3rd  ed.,  p.  27.  Republication  validates 
a  gift  to  a  witness,  and  what  took  place  here  amounted  to 
a  republication  :  A^iderson  v.  Anderson,  L.  R.  13  Eq.  SSI- 
April  1st,  1889.    Boyd,  C.:— 

The  character  in  which  an  apparent  witness  signs 
a  will  is  open  to  discussion  as  a  question  of  fact,  even 
after  probate.  Such  a  point  was  under  consideration 
in  Ryan  v.  Devereux,  26  U.  C.  R.  100,  and  Little  v- 
Aikr)ian,  28  ih.  338.  See  also  Re  Forest,  2  Sw.  &  Tr- 
834.  That  is  not  the  present  question,  which'  appears 
to  be  novel,  so  that  I  am  not  embarrassed  or  assisted  by 
authority.  Here  the  name  of  the  beneficiary  purports  to  be 
subscribed  to  the  testimonium  clause  as  the  first  attesting 
witness.  This  is  evidence  prima  facie  of  such  being  the 
fact,  but  it  is  not  conclusive  evidence.  After  she  had 
signed  the  solicitor  discovered  from  the  identity  of  name 
that  she  was  also  the  beneficiary,  and  so  not  "  a  competent 
witness  "  as  it  is  phrased  in  the  evidence.  But  as  I  under- 
stand the  whole  transaction,  and  as  the  Master  has  found 
upon  the  evidence,  her  act  of  signature  was  disregarded  and 
all  parties  intended  to  complete  the  transaction  as  if  she 
had  not  signed,  with  the  testator's  knowledge  and  consent. 
A  break  thus  occurred  in  their  completing  of  the  attestation 
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Judgment,  of  the  instrument ;  after  the  first  witness  signed  and  before 
Boyd  C.  ^  second  subscribed  the  blunder  or  mistake  was  discovered, 
and  was  remedied  not,  as  it  should  have  been,  by  striking 
out  her  name,  but  by  the  parties  proceeding  to  a  new 
attestation  and  subscription  of  the  will  by  two  disinter- 
ested and  independent  witnesses.  Leaving  the  first  signa- 
ture as  was  done  has  increased  the  difficulty  of  proof  of 
the  actual  state  of  case,  but  it  has  not  extinguished  the 
right  of  the  beneficiary  by  making  this  proof  impossible. 
Overrule  this  ground  of  appeal ;  on  whole  appeal  no  costs. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

Re  McMillan. 

Agreement — Power  of  those  for  whose  benefit  it  is  made  to  enforce  same- 
Release. 

In  consideration  of  a  conveyance  to  him  of  a  certain  farm,  the  petitioner 
agreed  with  his  mother  that  he  would,  during  her  life,  provide  her  with 
a  house  on  the  farm,  and  with  necessaries,  and  support  his  brothers  and 
sisters  thereon,  until  they  reached  sixteen  years  of  age,  so  long  as  they 
remained  at  home  on  the  said  farm,  and  assisted  him  so  far  as  they  were 
able  in  the  management  of  it. 

Held,  that  the  mother  had  no  right  or  power  to  release  the  petitioner 
from  the  obligations  undertaken  by  him  with  reference  to  his  brothers 
and  sisters  under  the  above  agreement,  and  if  the  children  did  their 
part  they  could  hold  their  brother  to  his  promise,  though  the  agree- 
ment was  not  in  terms  made  with  them  as  parties. 

This  was  an  application  under  the  Vendor  and  Purcha- 
ser Act,  made  under  the  following  circumstances : 

On  April  30th,  1886,  John  McMillan  and  Mary  Jane,  his 
wife,  conveyed  to  Hugh  McMillan,  in  fee  simple,  the  lands 
in  question,  for  an  expressed  consideration  of  the  payment 
of  a  certain  mortgage  against  the  lands,  and  of  a  certain 
agreement  by  Hugh  McMillan,  of  even  date. 

The  agreement  referred  to  was  to  the  following  effect : 

"  The  said  Hugh  McMillan  covenants,  promises,  and  agrees  to  and  with 
his  mother,  the  said  Mary  Jane  McMillan,  that  he  will  during  th^  natu- 
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ral  life  of  the  said  Mary  Jane  McMillan,  provide  her  with  a  house  on  said  Statement, 
lands"  (being  the  lands  in  question),  "  and  also  with  food,  clothing,  and 
other  necessaries  during  her  said  life,  and  that  he  will  support  and  main- 
tain his  brothers  and  sisters  on  the  said  farm  until  they  severally  attain 
the  age  of  sixteen  years,  so  long  as  they  remain  at  home  on  the  said  farm^ 
and  assist  him  so  far  as  they  severally  are  able,  in  the  care,  work,  and 
management  of  the  said  farm. " 

On  October  25th,  1886,  Mary  Jane  McMillan  executed 
^  the  following  document  under  seal,  endorsed  upon  the 
above  agreement : 

"In  consideration  of  Samuel  Williams  advancing  to  Hugh  McMillan 
within  named,  the  sum  of  $3,600  by  way  of  mortgage  upon  the  lands 
within  mentioned,  I  do  hereby  release  to  the  said  Hugh  McMillan,  all  my 
claim  for  support  under  this  agreement,  both  for  myself  and  for  the  chil^ 
dren  of  the  said  John  McMillan,  and  I  hereby  release  the  said  Hugh  Mc" 
Millan  of  and  from  the  agreement  within  mentioned." 

On  December  22nd,  1888,  Hugh  McMillan  agreed  to  sell 
the  land  to  John  McGregor,  who  refused  to  complete  the 
purchase,  on  the  ground  that  the  said  surrender  and  release 
by  Mary  Jane  McMillan  was  not  sufficient  in  law  to  release 
'  and  discharge  the  claims  upon  the  lands  of  three  of  the 
brothers  and  sisters  of  Hugh  McMillan,  who  were  not  of 
the  ages  of  16  j^ears,  and  who  on  October  25th,  1886,  the 
date  of  the  said  surrender  and  release,  were  and  still  were 
residing  upon  and  assisting  to  work  the  said  lands. 

Hugh  McMillan  had  at  this  time  three  brothers  and 
sisters  of  the  respective  ages  of  5,  11,  and  13  years,  and  all 
residing  upon  the  lands,  and  who  had  been  residing  there- 
on ever  since  April  30th,  1 886. 

Under  these  circumstances  Hugh  McMillan  petitioned 
that  it  might  be  declared  that  the  said  surren  ier  and  release 
by  Mary  Jane  McMillan  to  himself,  was  a  proper  and  suffi- 
cient surrender  and  release  of  all  the  claims  of  the  children 
of  the  said  John  McMillan  under  the  said  agreement,  and 
that  she  had  the  power  to  so  release  the  same,  and  that  he 
might  sell  and  dispose  of  the  lands  free  from  any  claim  or 
lien  of  the  children  of  John  McMillan  under  the  said  agree- 
ment or  deed. 

The  petition  came  up  for  argument  on  January  16th> 
1889,  before  Boyd,  C. 
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Argument.        lioyUs,  for  the  petitioner,  cited  Anson  on  Contracts,  5th  j 
ed.,  pp.  220,  221,  223;  Watson's  Compendium  of  Equity,  i 
2nd  ed.  Yol.  1,  p.  70  ;  Pollock  on  Contracts,  4th  ed.,  pp.  201,  I 
202,  203,  204 ;  Re  Empress  Engineering  Co.,  16  Ch.  D. 
125,  129  ;  Gandy  v.  Gandy,  30  Ch.  D.  57 ;  Mitchell  v. 
City  of  London  Assurance  Co..,  15  A.  R.  262. 
No  one  contra. 

January  16th,  1889.    BoYD,  C.  :— 

My  opinion  is,  that  the  mother  had  no  right  or  \ 
power  to  release  the  vendor  from  the  obligations  under- 
taken by  him  with  reference  to  his  brothers  and  sisters,, 
as  one  of  the  conditions  on  which  his  father  conveyed 
the  land  to  him.  The  effect  of  the  agreement  between 
him  and  his  mother  is,  that  he  engages  himself  to  sup- 
port and  maintain  his  brothers  and  sisters  on  the  farm 
till  they  severally  attain  16  years  of  age,  so  long  as  they 
remain  at  home  on  the  farm,  and  assist  him  in  the  work- 
ing of  it  so  far  as  they  are  able.  If  these  children  do  their 
part,  they  can  hoJd  their  brother  to  his  promise  in  my 
judgment,  though  it  is  not  in  terms  made  with  them  as 
parties.  The  cases  are  collected  and  commented  on  in 
Mitchell  V.  City  of  London y  15  A.  R.  271,  seq.  I 

I  therefore  decline  to  make  the  declaration  sought.  \ 

A.  H.  F.  L, 
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[CHANCERY  DIVISION.] 

Hutchinson  v.  The  Canadian  Pacific  Railway 
Company. 

Railways — Negligence — Contributory  negligence — Travelling  hy  freight 
train — Injury  caused  hy  shock  of  connecting  cars— Getting  into  train 
before  it  is  made  up. 

The  plaintiff  was  going  from  I.  to  M.  by  train  in  charge  of  cattle.  At  T. 
the  train  on  which  he  had  come  from  1.  was  partly  broken  up,  to  be 
re-made  with  some  cars  which  were  standing  on  another  track.  While 
there  the  plaintiff,  unknown  to  the  defendants,  went  into  the  caboose 
at  the  end  of  the  cars  which  were  to  be  added  to  the  cars  from  I. ,  and 
when  the  connection  was  about  to  be  made,  deliberately  stood  up, 
and  was  washing  his  hands,  when  the  shock  of  the  connection  caused 
the  injury,  for  damages  for  which  this  action  was  brought. 

Held,  affirming  the  decision  of  Rose,  J.,  that  there  was  no  evidence  of 
negligence  on  the  defendants'  part ;  and  the  mere  fact  of  the  accident 
happening  to  the  plaintiff  was  not  in  itself  sufficient  evidence  of  negli- 
gence. 

Held,  also,  that  there  was  evidence  of  contributory  negligence,  in  that  the 
plaintiff  knew  that  he  was  in  a  freight  train,  where  there  woald  not  be 
so  much  care  shown,  and  yet  stood  up,  instead  of  sitting  down,  as  he 
might  have  done,  while  the  connection  was  being  made,  especially  as  he 
entered  the  caboose  before  the  train  was  made  up,  and  had  no  reason  to 
think  that  the  defendants  knew  that  he  was  there. 

This  action  was  brought  by  Donald  Hutchinson  against  Statement, 
the  Canadian  Pacific  Railway  Company,  claiming  $2,000 
damages  in  respect  of  injury  alleged  to  have  been  sustained 
by  him  through  the  negligence  of  the  defendants  and  of 
their  engine  driver,  under  the  circumstances  which  are 
sufficiently  set  out  in  the  judgment  of  Ferguson,  J. 

The  action  came  on  for  trial  before  Rose,  J.,  and  a  jury 
at  Woodstock,  on  November  8th,  1887, 

The  jury  disagreed  in  respect  to  their  verdict,  but  leave 
was  reserved  to  the  defendants  to  move  in  Toronto  to  dis- 
miss the  action  on  the  ground  that  there  was  no  evidence 
to  go  the  jury,  which  they  subsequently  did  on  April  1 6th, 
1888,  and  on  June  2nd,  1888,  Rose,  J.,  delivered  judgment 
dismissing  the  action,  as  follows : 


Rose,  J. — This  case  was  tried  before  myself  and  a  jury 
at  Woodstock,  at  the  Fall  Assizes  of  1887.  Questions  were 
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Judgment,  submitted  to  the  jury,  but  they  did  not  agree  upon  the 
Rose,  J.  bindings. 

The  defendant  company  moved  for  judgment  on  the 
ground  that  there  was  no  evidence  to  go  to  the  jury,  and 
I  reserved  leave  to  make  the  motion  after  the  jury  had 
answered  the  questions. 

It  is  said  that  the  motion  was  not  made,  or  the  leave 
reserved  early  enough  in  the  trial.  Counsel  differ  as  to 
the  fact,  my  own  notes  are  silent  on  the  point,  and  the 
reporter's  notes  are  not  very  clear. 

The  question  becomes  of  liotle  moment,  as  counsel  inform 
me  that  in  any  event  the  judgment  will  be  reheard  before 
the  Divisional  Court,  and  if  there  is  any  doubt  as  to  my 
jurisdiction  to  hear  the  motion,  no  such  doubt  can  be  raised 
as  to  the  jurisdiction  of  the  Divisional  Court. 

On  the  facts  as  disclosed  at  the  trial,  I  am  of  the  opinion 
that  no  case  was  made  out  entitling  the  plaintiff  to  have 
the  case  submitted  to  the  jury. 

It  may  be  open  to  argument  whether  any  invitation  was 
shewn  to  enter  the  caboose  while  the  train  was  being  made 
up.  It  seems  to  me  clear  no  invitation  was  extended  to 
the  plaintiff*  to  enter  the  caboose,  and  stand  and  wash,  or 
attempt  to  wash  his  hands  during  such  time. 

The  plaintiff  knew  that  the  engine  was  backing  down 
with  several  cars  to  take  up  or  take  on  the  caboose.  He 
was  an  old  traveller  on  such  trains,  and  knew  when  the 
cars  ran  against  the  caboose  there  would  be  a  jar  or  shock, 
and  elected  during  this  time  to  remain  standing  in  an 
attempt  to  wash  his  hands  and  to  receive  the  shock  while 
standing,  relying  upon  his  ability  to  sustain  his  position 
by  bracing  himself  when  the  shock  should  come. 

Those  in  the  management  of  the  train  did  not,  as  a  fact, 
know  he  was  in  the  caboose.  The  only  fact  that  would  or 
rather  could  possibly  have  given  them  notice  that  he 
might  be  there,  was  that  the  cattle  were  in  cars  forming 
part  of  the  train. 

It  would  be  going  a  long  way  to  hold  that  to  be  evi- 
dence of  his  being  in  the  caboose  while  the  train  was  being 
made  up ;  and  as  it  seems  to  me  it  would  be  going  im- 
measureably  farther  to  hold  that  it  was  evidence  of  know- 
ledge that  not  only  was  he  in  the  caboose,  but  also  was 
standing  up  and  washing  his  hands. 

This  case  seems  to  me  an  attempt  to  carry  the  law  as  to 
the  liability  of  carriers  farther  than  any  decided  case,  and 
I  do  not  think  it  can  be  successful. 
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In  my  opinion  no  verdict  in  favour  of  the  plaintiff  could  Judgment, 
be  allowed  to  stand,  and,  therefore,  I  think  judgment    -^^^^  j 
should  be  entered  for  the  defendant  company,  dismissing 
the  plaintift"s  action,  with  costs. 

The  plaintiff  then  moved  by  way  of  appeal  to  the  Divi- 
sional Court,  and  the  motion  came  on  for  argument  on 
December  14th,  1888. 


Wallace  Neshitt,  for  the  plaintiff.  The  sole  question  for 
the  jury  here  is,  whether  the  company  were  guilty  of  neg- 
ligence, and  on  this  point  I  refer  to  Wakelin  v.  London 
and  South  Western  K  W.  Co.,  12  App.  Cas.  41 ;  Metropo- 
litan R.  W.  Co.  V.  Wright,  11  App.  Cas.  152  ;  Directors  of 
Dublin,  WicJdow,  and  Wexford  R.  W.  Go.  v,  Slattery,  3 
App.  Cas.  115.5  ;  Wilton  v.  Northern  R.  W.  Co.,  5  O.  R 
490 ;  Davey  v.  London  and.  South  Western  R.  W.  Co.,  12 
Q.  B.  D.  70.  As  to  the  right  of  the  plaintiff  to  get  on  when 
train  was  not  at  the  platform  :  Wood  on  Railway  Law,  vol.  2, 
pp.  1046,  1047 ;  Watson  v.  Northern  R.  W.  Co.,  £4  U.  C.  R 
98  ;  McDonald  v.  Chicago  and  North  Western  R.  R.  Co., 
26  Iowa  124  ;  Hartwig  v.  Chicago  and  North  Western  R.  R. 
Co.,  49  Wis.  353.  It  makes  no  difference  whether  there 
was  an  invitation  to  enter  or  not :  Wood  on  Railway  Law, 
vol.  2,  p.  1046.  The  fact  of  his  standing  was  not  negli- 
gence:  Gee  V.  Metropolitan  R.  W.  Co.,  L.  R  8  Q.  B.  161  ; 
Wood  V.  Lake  Shore  and  Michigan  Southern  R.  W.  Co.,  49 
Mich.  370  ;  Wood  on  Railway  Law,  vol  2,  p.  1163.  The 
evidence  could  not  be  withdrawn  from  the  jury  :  Slattery's 
Case,  3  App.  Cas.  1135  ;  Wakelin  v.  London  and 
South  Western  R.  W.  Co.,  12  App.  Cas.  41  ;  Metropolitan 
R.  W.  Co.,  V.  Wright,  11  App.  Cas.  152.;  Leiuis  v.  Broivn, 
10  A.  R.  639.  It  makes  no  diflerence  to  the  liability  of 
the  company  whether  there  was  an  invitation  to  enter  or 
not:  Wood  on  Railways,  (2)  vol.  p.  1046;  Watson  v.  Northern 
W.Co.,  24  U.  C.  R.  98.  A  railway  company  is  bound  to 
give  notice  if  they  are  about  to  cause  a  jerk  to  a  train : 
Fordham  v.  London,  Brighton,  and  South  Coast  R.  W.  Co..., 
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Argument.        ^  4  Q  .  Bridges  v.  Worth  London  R.  W.  Co.,  L.  E. 

7  H.  L.  213  ;  Nicholson  v.  Lancashire  and  Yorkshire 
W.  Co.,  3  H.  &  C.  534  ;  Richardson  v.  Metropolitan  R.  W. 
Co.,  37  L.  J.  C.  P.  176, 18  L.  T.  721. 

Aylesiuorth,  for  the  defendants.  We  do  not  quarrel 
with  the  plaintiff's  law,  but  with  his  facts.  See,  however, 
Davey  v.  London  and  South  Western  R.  W.  Co.,  12  Q  B.  D. 
70.  Tiie  plaintiff  was  in  a  cattle  train  and  therefore  should 
have  expected  less  care  and  convenience:  March  v.  Concord 
Railway  Corporation,  9  Foster  (New  Hampshire),  at  p. 
42  ;  Galena  and  Chicago  Union  R.  W.  Co.  v.  Fay,  16  111^ 
558;  Chicago,  Burlington  and  Quincy  R.  W.  Co.  v.  Hazzard, 
26  111.  373 ;  Ohio  and  Mississippi  R.  W.  Co.  v.  Dickerson, 
Ind.  317  ;  Harris  v.  Hannibal,  etc.  R.  W.  Co.,  Hamilton's 
Am.  &  Eng.  R.  R.  Cases,  vol.  27,  p.  216. 

Nesbitt,  in  reply,  cited  Bridges  v.  Directors,  &c.,  of  the 
North  London  R.  W.  Co.,  L.  R.  7  H.  L.,  at  p.  222,  234 ; 
McGihhon  v.  Northern  R.  W.  (  0.,  14  A.  R.  91. 

-December  15th,  1888.  Ferguson,  J.:  — 

It  was  incumbent  upon  the  plaintiff  in  this  case  to  estab- 
lish by  proof  that  the  injury  of  which  he  complained  was 
caused  by  some  negligence  of  the  defendants.  Some  negli- 
gent act,  or  some  negligent  omission  to  which  the  injury  was 
attributable.  That  was  the  fact  to  be  proved.  If  that  fact 
was  not  proved,  the  plaintiff  should  fail ;  and  if  in  the 
absence  of  direct  proof,  the  circumstances  which  were  estab- 
lished were  equally  consistent  with  the  allegation  of  the 
plaintiff  as  with  the  denial  of  the  defendants,  the  plaintiff 
should  fail. 

It  appears  that  the  plaintiff  was  shipping  cattle  upon 
the  defendants'  railway  from  Ingersoll  to  Montreal,  and 
that  he  was  entitled  to  his  passage  on  the  train  on  which 
the  cattle  were  being  carried.  This  train  arrived  at  Toronto, 
at  which  place  there  was  a  change  of  conductors,  and 
the  train  was  made  up,  or  was  being  made  up,  of  this  one, 
or  a  part  of  it,  and  five  additional  cars,  four  of  which  were 


Xvn.]     HUTCHINSON  V.  CANADIAN  PACIFIC  R.  W.  CO. 


351 


freis-ht  cars,  and  the  other  one  what  was  called  the  Jnrlgment. 
"  caboose."  These  five  were  on  a  track  different  from  that  FercxUson,  J, 
on  which  was  the  train  that  had  come  from  Ingersoll,  the 
caboose  being  the  rear  one.  In  making  the  connexion 
between  these  five  cars  and  the  train,  or  a  part  of  it  that 
had  come  from  Ingersoll,  the  defendants  backed  the  train 
towards  and  to  these  five  carsj  and  thus  made  the  con- 
nexion. 

The  plaintiff  had  made  some  inquiries  from  the  conductor 
that  had  come  from  Ingersoll,  as  to  where  the  caboose  was 
in  which  he  was  to  proceed  to  Montreal,  and  was  told  to 
make  inquiry  of  some  persons  who  were  at  or  near  the 
place  (the  station),  and  was  by  them  shewn  the  caboose, 
into  which  he  went.  This  was  the  proper  one,  but  so  far 
as  appears,  it  was  wholly  unknown  to  any  of  the  officers  or 
servants  of  the  defendants,  who  were  then  managing  the 
train,  that  the  plaintiff  was  there. 

What  the  plaintiff  complained  of  is,  that  the  defendants 
in  effecting  this  coupling  negligently  ran  the  train  with 
such  speed  and  force  against  these  five  cars — or  rather  the 
end  one  of  them- — as  to  cause  an  extraordinary  concussion, 
an  effect  of  which  was  to  throw  him  off  his  feet  where  he 
was  in  the  caboose,  and  against  some  objects  therein, 
whereby,  as  he  says,  he  sustained  the  injury. 

The  direct  evidence  given  by  the  plaintiff  to  prove  this 
alleged  negligent  act  of  the  defendants,  is  confined  to  the 
evidence  of  the  facts  that  this  connection  was  made  ;  that 
he,  the  plaintiff,  was  thrown  off  his  feet  in  the  manner 
described ;  and  that  a  teapot  fell,  or  was  thrown  off  a  stove 
in  the  caboose.  There  was,  it  appears,  no  other  person  in 
the  caboose  at  the  time.  Counsel  for  the  plaintiff  seemed 
to  me  to  be  driven  on  this  part  of  the  case  to  assert  thnt 
the  bare  fact  that  the  accident  to  the  plaintiff  occurred 
sufficiently  shewed  that  there  was  negligent  conduct  on 
the  part  of  the  defendants  in  effecting  this  coupling  of  the 
cars,  or  parts  of  train,  or  intended  train.  I  am  not  of  this 
opinion,  and  I  think  the  plaintiff  in  giving  his  evidence 
failed  to  prove  this  very  important  matter. 
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Judgment.      Jt  has  often  been  said  that  propositions  of  negligence, 
Ferguson,  J.  and  contributory  negligence  in  cases  of  the  character  of 
the  present  one,  are  so  interwoven  as  that  contributory 
negligence,  if  any,  is  generally  brought  out  and  established 
in  the  evidence  of  the  plaintiff's  witnesses. 

In  the  evidence  given  by  this  plaintiff,  it  is  shewn  that 
he  entered  this  caboose  before  the  train  was  made  up ;  that 
he  had  been  shewn  the  track  upon  which  the  other  part  of 
the  train  would  come  to  make  the  connexion ;  that  he 
knew  it  was  coming ;  that  he  heard  it  coming ;  that  he 
desired  to  wash  himself  in  the  caboose;  that  the  place  for 
washing  therein  was  only  a  few  feet— four  or  five  feet— 
from  a  seat  or  place  to  sit  down  ;  and  there  was  no  pre- 
tence that  he  would  have  sustained  any  injury  if  he  had 
been  sitting  there  instead  of  standing  as  he  was  ;  that  he 
considered  the  matter  as  to  whether  he  should  have  suffi- 
cient time  to  complete  the  washing  before  the  connexion  ; 
and  that  he  thought  he  had,  but  was  mistaken  in  this,  and 
before  sitting  down,  and  while  he  was  still  standing  and 
washing,  the  concussion  of  the  connexion  occurred. 

The  plaintiff  knew  that  he  had  his  passage  upon  a 
freight  train,  a  train  upon  which  cattle  were  being  carried, 
and  that  he  was  to  ride  in  the  caboose.  He  had  often 
before  ridden  in  the  same  way.  He  could  not  have  expected, 
or  should  not  have  expected,  or  had  no  right  to  expect, 
that  the  management  of  such  a  train  would  be  accom- 
plished in  as  easy  and  as  smooth  a  manner,  and  with  as 
little  roughness  as  that  of  a  passenger  train,  or  a  train  of 
Pullman  cars;  and  his  duty  was  to  accommodate  the 
.amount  of  his  own  care  and  caution  to  the  situation  in 
which  he  was,  and  especially  as  he  had  entered  the  caboose 
before  the  train  was  made  up,  and  had  no  reason  for  think- 
ing that  those  who  were  managing  the  train  had  any 
J^nowledge  that  he  was  in  this  caboose  ;  and  I  cannot  avoid 
being  of  the  opinion  that  on  the  evidence  given  by  the 
plaintifi'  himself,  it  appears  that  he  was  guilty  of  what  is 
commonly  called  contributory  negligence. 
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Then,  when  the  plaintiff  even  where  he  succeeds  in  prov-  Judgment 
ing  the  alleged  negligent  act  on  the  part  of  the  defendants,  Ferguson, 
at  the  same  time  shews,  in  giving  his  evidence,  that  he 
himself  was  guilty  of  contributory  negligence,  his  case 
fails,  because  he  does  not  succeed  in  proving  that  the  neg- 
ligent act  or  acts,  or  omissions  of  the  defendant  caused  the 
injury. 

In  this  case,  however,  as  I  have  already  said,  I  am  of 
the  opinion  that  the  plaintiff's  evidence  did  not  prove  the 
alleged  negligent  act  or  conduct  of  the  defendants,  and  I 
do  not  think  there  was  evidence  given  by  the  plaintiff  that 
should  have  been  submitted  to  the  jury. 

In  the  argument  counsel  for  the  plaintiff — as  he  had  a 
right  to  do — called  to  his  aid  the  evidence  given  by  the 
defendants.  This  evidence,  however,  so  far  as  it  has  rela- 
tion to  the  alleged  negligent  conduct  of  the  defendants  is^ 
that  the  coupling  on  this  occasion  was  effected  in  the 
same  manner,  and  with  no  greater  force  or  concussion  than 
such  couplings,  or  couplings  on  such  trains,  are  ordinarily, 
if  not  always,  done  by  the  defendants,  and  there  is  no  evi- 
dence shewing,  or  going  to  shew,  that  the  defendants  do 
not  efiect  such  couplings  in  the  same  manner  as  other  rail- 
way companies  do,  and  the  presumption  is,  I  think,  against 
their  doing  it  continuously  in  a  negligent  manner,  so  that 
the  plaintiff's  case  is  not  aided  or  helped  by  the  defen- 
dants' evidence,  but,  the  contrary  of  this. 

I  am  for  these  reasons  of  the  opinion  that  the  case  is 
one  in  which  a  nonsuit  might  properly  have  been  entered, 
and  that  on  the  merits  the  judgment  is  right,  and  should 
be  affirmed,  with  costs. 

Boyd,  C,  and  Proudfoot,  J.,  concurred. 

[Affirmed  by  the  Court  of  Appeal.] 
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[COMMON  PLEAS  DIVISION.] 

In  re  Byrne  and  the  Corporation  of  the  Township  of 
kochester. 

M unicipal  Corporations — Drainage — Compensation — Municipal  A  ct 
JR.  S.  0.  ch.  184,  sees.  691-2. 

The  owner  of  certain  lands  in  the  defendant's  township  through  which  a 
drain  had  been  made  by  them  under  the  drainage  sections  of  the  Muni- 
cipal Act,  made  a  claim  for  damages,  upon  which  an  arbitration  was 
had  and  compensation  awarded  him,  it  being  shewn  that  it  would  be 
necessary  to  construct  a  bridge  to  cross  his  farm  ;  to  put  up  and  main- 
tain flood  gates  ;  and  that  he  was  deprived  of  about  three  and  a  half  acres 
of  land. 

Held,  that  the  case  came  within  sees.  591-2  of  the  Municipal  Act,  under 
which  he  was  entitled  to  the  compensation  awarded,  which  must  be 
assessed  on  the  lands  liable  to  assessment  for  the  drainage  work. 

This  was  an  appeal  from  an  award  under  The  Municipal 
Act. 

Byrne  was  the  owner  of  a  certain  lot  in  the  township  of 
Rochester,  through  which  a  drain  constructed  under  the 
drainage  sections  of  the  Municipal  Act  passed,  and  had 
been  a  petitioner  with  others,  for  the  construction  of  a 
drain  in  the  said  township,  which  was  similar  in  its  purpose 
to  the  drain  constructed,  but  the  council  had  not  given 
effect  to  the  petition  in  which  he  joined,  but  subsequentl}^ 
on  a  petition  in  which  he  did  not  join  passed  a  by-law  for 
proceeding  with  the  work. 

After  the  drain  had  been  constructed  he  made  a  claim 
against  the  corporation  for  compensation  for  the  land  taken 
for  the  purpose  of  the  drain,  and  for  the  damages  sustained 
by  him  in  consequence  of  its  construction  which,  according 
to  his  contention,  made  it  necessary  for  him  to  erect  flood- 
gates and  bridges  to  connect  his  lands  on  either  side  of  the 
bridge.  An  arbitration  was  held  under  the  Municipal  Act, 
and  he  was  awarded  damages. 

In  Michaelmas  Sittings,  1888,  Meredith  Q.C.,  supported 
the  motion.  The  evidence  shews  that  the  result  of  the  con- 
struction of  the  drain  was  upon  the  whole  to  benefit  the 
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claimant's  lands,  and  he  is  therefore  not  entitled  to  com-  Argument, 
pensation.    See  sec.  483  which  gives  compensation  only 
when  the  damages  exceed  the  advantage  derived  from  the 
work. 

Douglas  Q.C.,  contra.  Sec.  591  alone  applies ;  under 
that  section  no  allowance  is  to  be  made  for  the  benefit  to 
the  claimant  from  the  work :  Hodgson  v.  Bosanquet,  15 
O.  R.  589. 

March  8th,  18S9.    Galt,  C.  J.:— 

The  principal  question  we  have  to  decide  is,  whether 
this  claim  is  made  under  sec.  483  of  the  Municipal  Act, 
R.  S.  O.  ch.  184,  as  contended  for  by  Mr.  Meredith,  or 
under  sec.  591,  as  asserted  by  Mr.  Douglas. 

If  the  claim  is  under  sec.  483,  then  unquestionably  the 
principle  involved  is  very  important,  although  the  amount 
in  dispute  is  not  large,  because  the  amount  awarded  would 
be  a  tax  on  the  municipality  generally  ;  but  if  under  sec. 
591  it  would  not  be  so,  as  by  sec.  592  any  sum  so 
awarded  shall  be  charged  pro  rata  upon  the  lands  *  * 
liable  to  assessment  for  such  drainage  works." 

In  my  opinion  the  award  was  under  sec.  591.  Section 
591  is  one  of  the  provisions  of  Title  iii.  of  the  Municipal 
Act.  The  by-law  under  which  the  work  was  done  is  in 
the  form  therein  given,  and  both  are  under  the  heading 
"  Drainage  Works." 

Section  591  enacts  :  "  If  any  dispute  arises  between  in- 
dividuals, or  between  individuals  and  a  municipality  * 
*  as  to  damages  alleged  to  have  been  done  to  the  prop- 
erty of  any  individual  in  the  construction  of  drainage 
works  consequent  thereon,  then  the  municipality,  or  indi- 
vidual complaining,  may  refer  the  matter  to  arbitration, 
as  provided  in  this  Act." 

It  is  manifest  from  the  foregoing  that  the  dispute  must 
have  arisen  after  the  completion  of  the  work,  and  could 
not,  therefore,  have  entered  into  the  consideration  of  the 
engineer  in  prospectively  estimating  the  cost  of  the  work. 
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Judgment.  The  case  before  us  comes  clearly  within  this  clause.  The 
Galt,  C.J.  arbitrators  have  found  that  it  will  be  necessary  for  the 
respondent  to  construct  a  bridge  so  as  to  enable  him  to 
cross  from  one  part  of  his  farm  to  the  other.  It  will  also 
be  necessary  for  him  to  put  in  and  maintain  flood  gates  ; 
and,  lastly,  that  he  has  been  deprived  of  the  use  of  about 
three  and  one-half  acres  of  his  land. 

Section  592  thus  provides :  "  That  any  sum  of  money 
that  may  be  required  to  enable  the  corporation  to  comply 
with  any  such  *  *  award  made  in  respect  thereof,  shall 
be  charged  pro  rata  upon  the  lands,  *  *  liable  to  assess- 
ment for  such  drainage  works."  In  other  words,  the 
damages  sustained  shall  be  added  to  what  was  thought  to 
be  the  original  cost  of  the  work. 

As  this  case  comes  plainly  within  these  provisions,  this 
appeal  must  be  dismissed  with  costs.  See  the  case  of 
Hodgson  v.  Corporation  of  Bosanquet,  15  0.  R.  589,  which, 
so  far  as  the  claim  for  damages  is  concerned,  is  very  like 
the  present,. 

MacMahon,  J.,  concurred. 

Rose,  J.,  not  having  been  present  at  the  argument,  took 
.no  part  in  the  judgment. 
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[CHANCERY  DIVISION.] 

V  Re  Metcalfe. 

Canada  Temperance  Act— Voters — Repeal— Indians — Indian  reserves — 
E.  S.  O.  1887,  ch.  5,  sec.  l—R.  S.  G.  ch.  108,  sec.  12. 

Held,  that  Indian  electors  resident  in  the  township  of  Tuscarora,  in  the 
county  of  Brant,  being  an  Indian  reserve,  had  no  right  to  vote  upon 
the  question  of  repeal  of  the  Canada  Temperance  Act  in  that  county. 

Semble,  that  R.  S.  0.  1887,  ch.  5,  sec.  1,  is  to  be  interpreted  as  meaning 
that  the  townships  named  shall  be  townships  for  municipal  purposes, 
when  it  becomes  possible  to  make  them  such,  aS;  e.  g.,  in  such  a  case  as 
the  present,  when  the  Indians  become  enfranchised. 

The  Canada  Temperance  Act  can  have  no  operation  where  the  Indian  Act 
is  in  force. 

R.  S.  C,  ch,  106,  sec.  12,  refers  to  white  men,  but  not  to  Indians. 

This  was  a  motion  for  a  prohibition  against  Mr.  Bullock,  Statement, 
the  returning  officer  appointed  to  take  the  vote  upon  the 
question  of  repeal  of  the  Canada  Temperance  Act,  R.  S.  C. 
c.  106,  in  the  county  of  Brant,  prohibiting  him  from 
receiving  the  votes  of  the  electors  resident  in  the  township 
of  Tuscarora,  in  the  said  county,  or  of  those  possessing 
only  the  special  Indian  Franchise  conferred  by  the  Elec- 
toral Franchise  Act,  R.  S.  C,  ch.  5. 

The  township  of  Tuscarora  is  an  Indian  reserve  under 
the  Indian  Act,  and  possessing  no  form  of  municipal 
government.  The  Canada  Temperance  Act  had  been 
brought  into  force  in  the  county  of  Brant,  pursuant  to 
the  provisions  of  that  Act.  The  questions,  therefore,  arose 
whether  the  township  of  Tuscarora  is  a  part  of  the  county 
of  Brant  for  municipal  purposes,  it  being  a  part  of  such 
county  territorially  ;  and  also,  whether,  seeing  that  the 
Indian  Act,  R.  S.  C.  c.  43,  provides  a  liquor  law  itself  more 
stringent  than  the  Canada  Temperance  Act,  R.  S.  C.  c. 
106,  the  Indians  were  bound  by  the  prohibitory  provi- 
sions of  the  former  Act,  and  had  no  voice  as  to  the  intro- 
duction or  the  subsequent  repeal  of  the  less  stringent 
Canada  Temperance  Act. 

The  present  motion  came  on  for  argument  on  March 
25th,  1889,  before  Boyd,  C. 
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Argument.  A.  H.  Marsh,  for  the  applicant.  We  contend  that 
E,.  S.  O.  c.  5,  s.  1,  in  so  far  as  it  includes  Tuscarora  in  the 
county  of  Brant  for  municipal  purposes,  is  uiltra  vires. 
Before  confederation  Tuscarora  was  not  a  part  of  the 
county  for  municipal  purposes,  and  the  Province  had  no 
title  to  an  Indian  Reserve :  B.  N.  A.  Act,  s.  91,  class  24, 
s.  109  ;  Dominion  Sessional  Papers,  1877,  No.  89,  p.  2  ; 
Church  V.  Fenton,  28  C.  P.  384,  at  pp.  398,  400,  4  A.  R. 
159  ;  Regina  v,  St  Catharines  Milling  Co.,  10  O.  R  pp. 
224,  230. 

Irving,  Q.C.,  for  the  Attorney-General  of  Ontario. 
Although  Tuscarora  is  not  able  to  organize  itself  into  a 
municipality  by  reason  of  its  being  an  Indian  Reserve,  yet 
it  was  and  is  part  of  Brant,  and  municipally  under  the 
jurisdiction  of  the  County  Council,  as  for  example,  in  the 
matter  of  roads  and  bridges.  See  Regina  v.  Shavelear, 
11  0.  R.  727;  Canada  Temperance  Act,  R.  S.  C.  c.  106, 
sees.  2,  13. 

Marsh.  If  the  reference  to  municipal  purposes  in  R. 
S.  O,  c.  5,  s.  1,  is  to  be  interpreted  as  referring  to  an  organ- 
izing of  the  township  as  a  municipality  when  it  becomes 
possible  to  do  so,  i.  e.,  by  the  Indians  becoming  enfran- 
chised, w^e  do  not  contest  its  validity. 

[Boyd,  C.  It  is  a  reasonable  construction  to  give  the 
statute,  and  it  is  not  necessary  to  hear  Mr.  Irving  further. 
I  agree  with  his  argument  as  to  Tuscarora  being  part  of 
the  county  for  certain  purposes.] 

Marsh.  Then  as  to  our  mode  of  proceeding  here,  the 
returning  officer  has  been  advised  by  the  Minister  of 
Justice  to  receive  the  Indian  votes,  and  intends  to  do  so, 
and  therefore  it  is  our  proper  course  to  move  for  a  pro- 
hibition, instead  of  allowing  the  votes  to  be  received  and 
then  pursuing  any  remedy  there  might  be  against  the 
returning  officer.  Under  the  Canada  Temperance  Act 
itself  there  is  no  remedy.  A  question  of  this  kind  could 
not  be  considered  on  a  recount  under  that  Act :  Re  Canada 
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Temperance  Act  v.  City  of  St  Thoinas,  9  0.  R.  154, 12  A.  R.  Argument. 
677.  Section  12  of  that  Act  defines  who  may  vote  for  the 
adoption  of  the  Act,  and  51  Vic.  c.  35,  s.  3  (D.)  shows  that 
the  same  persons  are  to  be  entitled  to  vote  for  its  repeal. 
The  chief  difficulty  is  as  to  the  construction  of  section  12. 
"  Township  "  in  sec.  2  (h)  must  mean  "  Township  for  muni- 
cipal purposes  "  which  Tuscarora  is  not  now.  Then  again 
sec.  34,  sub-s.  2,  of  the  Canada  Temperance  Act,  shows 
that  the  oath  to  be  administered  to  a  voter  is  the 
same  as  that  to  be  taken  by  a  voter  at  a  Provincial 
election,  and  by  sec.  42,  no  man  refusing  the  bath  can 
vote,  and  certainly  no  Tuscarora  Indian  could  take  the 
oath  prescribed  by  R.  S.  0.  1887,  vol.  1,  p.  168.  Then  the 
provisions  of  the  Indian  Act,  R.  S.  C.  c.  43,  are  inconsistent 
with  those  of  the  Canada  Temperance  Act,  in  many  respects, 
as  well  as  to  the  introduction  of  intoxicating  liquor  upon 
reserves.  They  are  much  more  stringent.  The  Indians  are 
under  the  Indian  Act,  not  under  the  Canada  Temperance 
Act,  and  have  nothing  to  do  with  the  adoption  or  repeal 
of  the  latter. 

Hasten,  for  the  returning  offi.cer,  expressed  his  readiness 
to  abide  by  any  order  that  the  Court  might  make. 

Boyd,  C.  :— 

The  arguments  are  insuperable,  and  prohibition  must 
go.  The  special  Act  governing  the  Indians  was  more 
stringent  than  any  law  governing  the  white  population, 
and  the  Canada  Temperance  Act  can  have  no  operation 
where  the  Indian  Act  is  in  force.  The  Indians  are  sup- 
posed, and  properly  supposed,  not  to  be  .able  to  govern 
themselves  as  to  the  use  of  "  fire-water,"  as  they  call  it,  and 
therefore  the  Legislature  has  wisely  placed  a  stringent 
law  upon  the  Statute, book.  The  township  of  Tuscarora  is 
under  that  law,  and  the  Indians  dwelling  there  have 
nothing  to  do  with  the  Canada  Temperance  Act.  It  is  a 
violation  of  the  first  principles  of  justice  to  say  that 
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Judgment.  Indians  should  be  allowed  to  vote  upon  the  repeal  of  the 
Boyd,  C.  ^^t.  It  would  be  another  phase  of  the  wrong  done  in  the 
taxation  of  the  Colonies.  I  accede  to  Mr,  Marsh's  argu- 
ment as  to  the  12th  sec.  of  R.  S.  C,  ch.  106.  It  is  to  be 
read,  not  as  referring  to  Indians,  but  to  white  men,  and 
"  county  "  and  "  township  "  [sec.  2  (6)]  must  be  read  as 
meaning  for  municipal  purposes  so  far  as  they  are  legal  and 
necessary.  Prohibition  should  go,  and  I  do  not  think  I 
should  give  costs. 

The  learned  Chancellor  further  remarked  that  no  ques- 
tion had  been  raised  as  to  prohibition  being  the  proper 
form  of  remedy  in  the  case,  and  that,  therefore,  he  would 
assume  for  the  purposes  of  this  judgment  that  it  was  a 
proper  mode. 

Afterwards,  also,  on  settling  the  order,  he  pointed  out 
that  his  judgment  was  directed  only  against  the  Indians, 
and  not  against  white  residents  of  the  township  of  Tusca- 
rora,  who  might  be  electors. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

HoRTON  V.  The  Provincial  Provident  Institution. 


Insurance,  life — Provident  institutions — Default  in  payment  of  dues — 
Forfeiture  clauses  in  policies —  Waiver — Estoppel. 

The  plaintiffs  husband  was  the  holder  of  two  certificates  of  the  defend- 
ants, a  provident  institution,  whereby,  on  his  paying  $1.50  and  $2.50 
respectively  semi-annually  on  May  15th  and  November  15th,  together 
with  assessments,  and  conforming  to  the  conditions  thereof,  the  defend- 
ants promised  to  pay  the  plaintifiF  a  certain  amount  on  his  death. 

Among  the  conditions  were,  that  thirty  days  default  in  payment  would 
suspend  him  from  membership  and  void  the  certificates,  and  that  he 
should  then  be  re-instated  on  furnishing  satisfactory  proof  of  good 
health  within  ninety  days  from  such  suspension,  and  paying  arrears, 
and  in  the  meanwhile  the  certificates  should  be  void,  and  of  no  effect. 

Plaintiffs  husband  was  in  his  ordinary  good  health  on  August  27th,  1886, 
but  died  on  September  2nd,  1886,  having  paid  all  dues  and  assessments 
regularly  up  to  May  15th,  1886.  It  appeared  that  on  August  14th,  the 
plaintiff's  husband  received  a  letter  from  the  defendants'  secretary 
requesting  payment  of  the  dues  due  on  May  15th,  1886,  and  of  a  cer- 
tain assessment,  and  the  same  day  remitted  the  money,  and  on  August 
21st,  1886^  the  defendants  sent  written  receipts  therefor,  marked  across 
their  faces  :  "  Conditional  that  you  are  in  good  health  ;"  and  also  wrote 
demanding  payment  of  a  certain  other  assessment  as  due  from  the 
plaintiff's  husband  as  a  member,  which  communication,  however,  never 
reached  him.  On  August  23rd,  1886,  the  plaintiff  wrote  to  the  defend- 
ants offering  to  pay  the  assessment,  and  on  the  same  day  the  defendants 
replied  that  they  had  received  the  money,  and  forwarded  the  receipts  to 
the  plaintiff's  husband,  and  added  that  they  trusted  that  this  would  be 
satisfactory.  The  plaintiff's  husband  was  retained  on  the  defendants' 
books  as  a  member  all  the  while,  and  the  certificates  were  never  can- 
celled. It  also  appeared  that  it  had  not  been  the  general  practice  of  the 
defendants  to  hold  members  to  the  strict  terms  of  the  payments.  The 
plaintiff  now  brought  this  action  against  the  defendants  to  recover  upon 
the  certificates. 

Held,  affirming  the  decision  of  Robertson,  J.,  thatSthe  plaintiff  was  enti- 
titled  to  judgment,  for  the  evidence  shewed  that  there  was  no  intention, 
up  to  her  husband's  death,  and  for  sometime  thereafter,  to  take  advan- 
tage of  his  default  in  payment,  and  the  receipt  of  the  money  in  August 
by  the  defendants,  and  their  crediting  him  on  the  books  therewith, 
clearly  revived  the  certificate,  and  the  defendants  could  not  be  allowed 
to  fall  back  on  the  default  in  order  to  destroy  the  plaintiff's  right. 

Per  Boyd,  C. — Upon  the  record  supplied  by  the  books  and  practice  of  the 
corporation,  the  deceased  never  ceased  to  be  a  member. 

This  was  a  motion  of  the  defendants  by  way  of  appeal  Statement, 
from  the  judgment  of  Robertson,  J.,  reported  16  O.  R.  882. 
where  the  facts  are  fully  stated. 

The  motion  came  on  for  argument  on  December  19th, 
1888,  before  Boyd,  C.  and  Ferguson,  J. 
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Argument.        Attorney- General  Mowat  and  /.  S.  Robertson,  for  the 
motion. 

W.  R  Meredith,  Q.  C,  contra. 
March  18th,  1889.    Boyd,  C.r— 

Having  reg^ard  to  the  proceedings  and  the  conduct  of 
the  corporation  in  getting  payment  of  the  dues  and 
in  sending  notice  of  assessment  of  August  21st,  I  think 
the  judgment  is  right,  and  that  there  should  be  no 
amendment  so  as  to  raise  any  larger  issues,  as  to  con- 
cealment of  material  facts,  referable  to  the  reinstating 
of  the  deceased  as  a  member.  The  corporation  does  not 
appear  to  have  adopted  the  mode  of  treating  default- 
ing members  as  withdrawn  or  suspended  i'pso  facto.  They 
called  upon  the  deceased  to  pay  by  the  circular  with- 
out imposing  any  conditions — they  accept  that  payment 
and  enter  it  on  their  books  without  any  proviso  that  it  was 
a  conditional  payment ;  so  that  upon  the  record  supplied 
by  the  books  and  practice  of  the  corporation,  the  deceased 
never  ceased  to  be  a  member.  The  receipt  forwarded  "  con- 
ditional on  his  being  in  good  health  "  never  reached  the 
deceased,  and  he  was  not  otherwise  notified  that  the  cor- 
poration required  proof  of  his  health.  But  as  a  matter  of 
fact,  the  plaintiff  proved  the  state  of  health  of  the  deceased 
at  the  time  the  receipt  was  given,  and  the  judgment  finds 
that  his  health  then  satisfied  the  condition  imposed  by  the- 
corporation. 

Affirm  the  judgment  with  costs. 

Ferguson,  J.: — 

The  material  facts  of  the  case  are  very  fully  and. 
clearly  stated  in  the  judgment  of  the  learned  Judge 
before  whom  the  trial  took  place,  which  is  reportedf 
in  16  0.  K,  at  page  382.  The  findings  of  fact  twelve 
in  number  are  also  stated  at  length.  These  findings 
are,  I  think,  fully  supported  by  the  evidence,  and  after 
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a,  perusal  of  the  whole  case,  and  the  authorities  referred  Judgment. 
30  on  the  argument,  I  am  of  the  opinion  that  the  proper  Ferguson,  J. 
lonclusion  was  arrived  at.    I  therefore  agree  that  judg- 
oaent  should  be  affirmed. 

A.  H.  F.  L. 

This  case  has  been  carried  to  the  Court  of  Appeal. — Rep. 


[CHANCERY  DIVISION.] 

The  Hobbs  Hardware  Company  v.  Kitchen. 

Bills  of  sale  and  chattel  mortgageff — Partnership — Mortgage  to  one  partner 
for  firm  debt — Affidavit  of  bond  fides. 

Where  an  arrangement  had  been  entered  into  between  the  partners  of  a 
firm  whereby,  although  moneys  were  to  be  advanced  by  the  firm,  the 
securities  therefor  were  to  be  taken  in  the  individual  name  of  each 
partner  according  as  each  was  willing  to  accept  the  security  of  the  per- 
,  son  seeking  to  borrow. 

\Held  that  a  chattel  mortgage  so  taken  was  valid  as  against  creditors,  and 
that  the  mortgagee  could  properly  make  the  affidavit  of  bond  fides, 
emble,  there  is  no  legal  objection  to  a  loan  being  made  by  one  member 

I  from  the  moneys  of  a  firm,  and  the  taking  as  a  security  therefor  a  chattel 
mortgage  to  himself. 

I  Tiiis^was  an  interpleader  issue  in  which  "  The  Hobbs 
pardware  Co.,"  and  several  other  execution  creditors  of  one 
p".  B.  Stewart  were  plaintiffs,  and  John  Burwell  Kitchen 
was  defendant. 
The  defendant  claimed  as  a  chattel  mortgagee. 

The  issue  was  tried  at  Chatham  on  March  6th,  1889, 
Ibefore  Boyd,  C. 

I  The  evidence  shewed  a  bond  fide  advance  upon  the 
security  of  a  chattel  mortgage  of  the  money  of  the  firm  of 
Kitchen  Bros.,  but  the  mortgage  was  taken  to  John  Burwell 
Kitchen,  one  of  the  members  of  the  firm,  upon  an  under- 
istanding  between  him  and  his  brother,  A.  B.  Kitchen,  the 
other  partner,  that  certain  securities  were  to  be  taken  to 
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Statement,     the  individual  partner  as  each  was  wilhng  to  accept  the 
security  offered. 

Gibbons,  for  the  execution  creditor.  The  debt  was  due 
to  the  firm,  and  the  mortgage  should  have  been  made  to 
the  firm.  If  the  mortgagee  was  a  trustee  for  the  firm  the 
trust  should  have  been  shewn  :  Bank  of  Hamilton  v. 
Tamhlyn,  16  0.  R.  at  p.  249 ;  Brodie  v.  Ruttan,  16  U.  C. 
R.  at  p.  210.  There  was  no  prior  debt  due  to  the  mort- 
gagee, and  even  if  the  mortgage  was  made  to  the  firm,  it 
would  not  be  sufiicient  for  one  member  to  make  the 
affidavit  of  bond  fides. 

Hoyles,  for  the  chattel  mortgagee.  The  transaction  was 
with  the  firm  in  one  sense,  but  it  had  been  arranged  that 
no  mortgages  should  be  drawn  to  the  firm,  but  to  the 
individual  partner  who  was  willing  to  take  it  in  the  case 
of  a  dissolution.  This  debt  was  thus  assigned  to  the 
partner  to  whom  the  mortgage  was  made.  Trust  and 
agency  cases  are  diflferent  from  this  case.  There  was  no 
intention  that  the  mortgagee  was  to  be  a  trustee  for  the 
firm,  or  hold  the  mortgage  for  anyone  but  himself.  He 
was  willing  to  be  responsible  :  White  v.  Brown,  12  U.  C. 
E.  477 ;  McLeod  v.  Fortune,  19  U.  C.  R.  100 ;  Barron  on 
Bills  of  Sale,  2nd  ed.  337  ;  Tidey  v.  Craib,  4  0.  R.  at  p.  702. 

Gibbons,  in  reply.  The  evidence  shews  that  the  mort- 
gage was  a  firm  security,  and  that  the  mortgagee  had  no 
such  individual  interest  as  would  enable  him  to  hold  it 
against  the  firm. 

March  26, 1889.    Boyd,  C.:— 

The  single  point  for  determination  is  whether  a  mort- 
gage to  one  partner  for  an  advance  out  of  firm  moneys  is 
invalid,  as  against  the  creditors  of  the  mortgagor. 

It  is  urged  that  the  statute  as  to  chattel  mortgages  has 
not  been  complied  with,  because  the  transaction  was  with 
the  firm,  and  both  members  of  it  should  have  been  specified  ^ 
as  mortgagees. 
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Both  parties  agree  that  there  is  no  authority  governing  Judgment, 
the  question  thus  raised.  Boyd,  C. 

It  is  admitted  by  the  attacking  creditors,  that  there  is  no 
fraud  or  mala  fides  in  the  transaction ;  that  there  was  a 
real  advance,  and  that  formally  and  in  other  respects  the 
security  is  unimpeachable. 

The  instrument  being  valid  on  its  face,  extrinsic  evidence 
was  given  to  raise  this  point  now  relied  on.  But  further 
evidence  was  given  by  the  mortgagee,  to  shew  an  arrange- 
ment between  him  and  his  co-partner,  by  which  for  some 
two  years  they  have  taken  securities  in  the  individual 
name  of  each  partner,  according  as  each  partner  was 
willing  to  accept  the  security  of  the  person  seeking  to 
borrow. 

Many  of  such  securities  were  proved  at  the  trial ;  part- 
nership property  in  reality,  but  in  form  pertaining  to  the 
individual  member  of  the  firm  named  as  mortgagee. 

There  is  nothing  illegal  or  misleading  to  the  public  in 
such  an  arrangement ;  the  mortgagor  has  nothing  to  say  to 
it,  and  why  creditors  should  be  allowed  to  take  advantage 
of  it  to  the  detriment  of  an  honest  lender,  I  fail  to  see.  As 
between  the  partners,  the  one  agrees  to  allow  the  other  to 
use  the  moneys  of  the  firm  for  the  purposes  of  the  security: 
and  in  this  particular  case,  while  the  mortgage  was  taken 
in  the  name  of  one  partner,  the  other  was  the  subscribing 
witness  to  the  signature  of  the  mortgagor,  thus  giving 
very  emphatic  approval  to  the  transaction. 

It  seems  to  me,  that  this  arrangement  enabled  the  mort- 
gagee to  make  the  affidavit  that  the  mortgagor  was  justly 
and  truly  indebted  to  him,  as  distinguished  from  the  firm. 
But  apart  from  this,  as  joint  owners  in  law  of  the  assets  of 
the  firm,  I  see  no  legal  objection  to  a  loan  by  one  member 
from  the  moneys  of  the  firm,  and  the  taking  of  the  mort- 
gage to  himself  In  equity  of  course  the  security  is  the 
property  of  the  partnership,  and  the  individual  mortgagee 
would  have  to  account  for  the  moneys  advanced. 

In  every  aspect  this  claim  does  not  appear  to  me  well- 
founded  in  law,  and  it  is  certainly  not  otherwise  meritori- 
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Judgment,  qus.  I  feel  HO  disposition  so  to  read  the  statute  as  to 
Boyd,  C.    destroy  the  security,  and  I  therefore  give  judgment  for  the 


claimant,  and  if  costs  are  in  my  disposal,  with  costs. 


Lien — MechoMics'  lien — Material  men — Extent  of  lien — Gross-claim  hy  owner 
against  contractoi — Set-off — Payment — Beyistered  claim  oj  lien,  re-' 
quirements  of — R.  S.  0>  ch.  126,  sees,  9j  10, 16,  and  schedule — Affidavit 
— Commissioner, 

The  last  of  the  materials  in  respect  of  which  the  plaintiffs,  as  sub-con^ 
contractors,  claimed  a  lien  under  the  Mechanics'  Lien  Aet  upon  the 
estate  of  the  land-owner,  were  delivered  on  the  16th  September,  1887, 
and  the  claim  of  lien  was  not  registered  nor  was  notice  in  writing 
given  until  the  11th  October,  1887,  and  this  action  to  enforce  the  lien 
was  not  brought  till  29th  October,  1887. 

Htld,  that  under  sees.  9  and  10  of  R.  S.  0.  ch.  126,  the  lien  claimed  did 
not  attach  so  as  to  make  the  owner  liable  to  a  greater  sum  than  the  sum 
payable  by  the  owner  to  the  contractor. 

Goddard  v.  Coulson,  10  A.      1,  followed 

The  owner  had  an  old  Sjccount  against  the  contractor  for  bread  supplied, 

which  account,  with  interest,  he  charged  against  the  sums  dae  to  the 

contractor  under  the  contract. 
Held,  upon  the  evidence,  that  the  account  and  interest  should  be  treated, 

not  as  a  matter  of  set-off,  but  as  a  payment  of  so  much  of  the  contract 

price. 

Sec.  16  of  R.  S.  Oi  ch.  126  requires  that  the  claim  of  lien  shall  state 
the  time  or  period  within  which  the  materials  Were  furnished.  The 
claim  registered  in  this  case  did  not  state  the  year,  but  only  the  months 
and  days  of  the  months.  It  stated,  however,  that  the  materials  were 
furnished  on  or  before  the  17th  September,  1887  ;  and  in  this  and  all 
respects  it  followed  Form  1  in  the  schedule  to  the  Act ;  and  sub-sec.  2 
of  sec.  16  provides  that  the  claim  may  be  in  one  of  the  forms  given 
in  the  schedule  to  the  Act. 

Held,  that  the  statement  that  the  materials  were  furnished  on  or  before 
a  named  day  was  a  sufficient  statement  of  the  time  or  period  within 
which  they  were  furnished,  according  to  the  true  intent  and  meaning  of 
sec.  16. 

Roberts  V.  McDonald,  15  0.  E.  80,  overruled. 

The  question  of  the  authority  of  schedules  to  Acts  of  Parliament  dis- 
cussed. 

The  land  upon  which  the  lien  was  claimed  was  in  the  county  of  Welling- 
ton, but  the  affidavit  of  the  plaintiffs  verifying  the  claim  of  lien  regis- 
tered was  made  in  the  county  of  Bruce,  and  before  a  commissioner  foi' 
taking  affidavits  in  that  county. 

Held.,  that  the  affidavit  satisfied  sec.  16,  sub-sec.  2,  of  the  Act. 

This  was  an  action  to  enforce  a  mechanic's  lien.  The 
statement  of  claim  alleged  among  other  things  that ^The 
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plaintiffs  were  manufacturers  of  sash  doors  living  and  Statement, 
carrying  on  business  at  the  town  of  Walkerton3  in  the 
county  of  Bruce;  the  defendant  W.  J.  Dixon  was  a  con- 
tractor and  builder  living  in  the  town  of  Mount  Forest^  in 
the  county  of  Wellington;  and  the  defendant  George 
Dickson  was  the  owner  of  the  land,  situate  in  Mount 
Forest,  in  respect  of  which  the  plaintiffs  claimed  the  lien. 
The  defendant  W.  J.  Dixon  was  employed  by  the  defend- 
ant George  Dickson  to  do  work  and  furnish  materials  for 
the  erection  of  certain  stores  upon  the  land  in  question, 
and  W.  J.  Dixon  employed  the  plaintiffs  to  do  part  of  the 
work  and  furnish  part  of  the  materials,  which  they  did^ 
as  they  alleged,  to  the  value  of  $254.29,  and  completed  the 
work  and  the  delivery  of  the  materials  on  the  1 7th  Sep- 
tember, 1887. 

On  the  11th  October,  1887,  the  plaintiffs  filed  in  the 
registry  office  for  North  Wellington  a  statement  of  their 
claim  of  lien,  as  follows: 

"We,  Reuben  Truax  and  Philip  Truax,  both  of  the 
town  of  Walkerton,  in  the  county  of  Bruce,  manufactur- 
ers, trading  together  under  the  name,  style,  and  firm  of  E.. 
Truax  &  Co.,  under  the  Mechanics'  Lien  Act,  claim  a  lien 
upon  the  estate  of  Georsje  Dickson,  of  the  town  of  Mount 
Forest,  in  the  county  of  Wellington,  in  the  undermen- 
tioned lands,  in  respect  of  the  following  materials,  that  is 
to  say:"  (Then  followed  an  account  of  the  materials  sup- 
plied, with  prices  and  the  months  and  days  of  the  months 
on  which  supplied,  but  without  mention  of  any  year,  the 
prices  amounting  to  $245.29)  "which  materials  were  fur- 
nished for  the  said  W.  J.  Dixon,  of  the  town  of  Mount 
Forest  aforesaid,  contractor,  on  or  before  the  17th  day  of 
September,  1887.  The  sum  claimed  as  due  and  to  become 
due  is  $245.29.  The  following  is  a  description  of  the 
lands  to  be  charged.  .  .  .  The  said  materials  were 
furnished  on  credit,  and  the  period  of  credit  agreed  to  will 
expire  on  the  17th  day  of  October,  1887." 

The  action  Was  tried  before  Robertson,  J.,  at  Walker- 
ton,  in  the  spring  of  1888. 
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Statement.         The  following  facts  appeared  in  evidence: 

The  defendant  George  Dickson  entered  into  an  agree- 
ment with  the  defendant  W.  J.  Dixon  on  the  14th  Feb- 
ruary, 1887;  by  which  the  defendant  W.  J.  Dixon  agreed 
to  furnish  all  the  materials  and  labour  necessary  to 
finish  and  complete  the  carpenter  work  of  a  block  of 
stone  and  brick  stores  to  be  erected  by  the  defend- 
ant George  Dickson,  on  lot  number  sixteen,  west  of  Main 
street,  in  the  town  of  Mount  Forest,  for  the  sum  of 
$1,499,  and  to  finish  and  complete  the  said  work  in  every 
particular  on  or  before  the  2()th  September,  1887,  and  in 
case  of  failure  to  complete  the  work  at  that  date,  that  he 
should  pay  damages  to  be  assessed  in  a  sum  equal  to  $10 
for  each  and  every  day  the  work  was  delayed  beyond  that 
time ;  and  it  was  thereby  provided  that  if  the  defendant 
George  Dickson  should  at  any  time  desire  any  changes  in 
either  the  quantity  or  quality  of  the  work,  they  should  be 
attended  to  and  executed  by  the  defendant  W.  J.  Dixon 
without  in  any  way  violating  or  vitiating  the  said  contract ; 
but  the  value  of  all  such  changes  was  required  to  be  agreed 
upon  and  indorsed  upon  the  said  contract,  or  no  allowance 
should  be  made  for  them  by  either  party  ;  and  the  defen- 
dant George  Dickson  thereby  agreed  to  pay  to  the  defen- 
dant W.  J.  Dixon  the  sum  of  $1,499,  by  estimates  from 
the  superintendent  in  writing,  at  the  rate  of  seventy-five 
per  cent,  as  the  work  progressed,  and  the  balance  of  con- 
tract price  and  extras,  if  any,  twenty-eight  days  after  the 
whole  work  was  completed,  and  final  certificate  issued  by 
the  superintendent  to  that  eflfect  in  writing.  Extra  work 
was  done  by  the  defendant  W.  J.  Dixon,  and  the  agreed 
value  of  such  extra  work  was  $155,  and  was  indorsed  on 
the  said  contract.  Evidence  was  given  of  other  extra 
work  having  been  done,  but  no  account  of  it  was  ever  fur- 
nished by  the  defendant  W.  J.  Dixon,  nor  was  the  value  of 
it  agreed  upon  or  indorsed  upon  the  said  contract. 

On  the  27th  September,  1887,  the  superintendent  certi- 
fied that  the  defendant  W.  J.  Dixon  had  completed  his 
contract,  and  that  the  final  estimate  and  extras  would  be 
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payable  on  the  26tli  October,  1887.  It  appeared  that  the  Statement, 
defendant  George  Dickson  had  up  to  and  including  the 
1st  October,  1887,  paid  to  the  defendant  W.  J.  Dixon  the 
whole  contract  price  of  $1,499,  and  the  $155  for  extras, 
except  the  sum  of  $63.79,  which  he  claimed  was  the  only- 
sum  in  respect  of  which  the  plaintiffs  were  entitled  to  a 
lien,  if  entitled  at  all,  and  which  sum  was  arrived  at  by 
crediting  the  defendant  W.  J.  Dixon  with  the  following 
sums,  viz. : 


Contract  price           >   $1499  00 

Extras    155  00 

Old  account,  1886   81  57 

1887   90  31 


f 1825  88 

And  deducting  therefrom  the  sum  of  ..... ,   1762  09 


163  79 

The  deduction  of  $1,762.09  being  made  up  of  money 
paid  to  the  defendant  W.  J.  Dixon,  and  on  his  order,  and 
of  an  account  and  interest  which  the  defendant  George 
Dickson  had  against  the  defendant  W.  J.  Dixon,  as  to  which 
account  and  interest  the  defendant  George  Dickson  gave 
the  following  evidence :  "  Q.  You  had  a  bread  account, 
against  the  contractor  ?  A.  Against  his  men  and  him.  Q. 
What  arrangement  was  there  between  him  and  you  ?  A. 
Before  he  got  the  contract  at  all  he  owed  me  a  good 
large  bill.  I  never  could  get  any  settlement  with  him  for 
years  before  this,  and  it  was  on  this  ground  that  I  gave 
him  the  contract,  because  he  was  $43  more  than  another 
party  that  would  have  finished  the  job  without  any  of  this 
trouble  at  all.  Q.  Was  there  any  unde-ustanding  between 
you  about  this  bill  ?  A.  Certainly.  The  first  tender  that 
he  put  in,  the  understanding  was  that  if  I  gave  him  the 
contract  I  was  to  get  my  account  out  of  the  contract.  By 
his  Lordship. — Q.  What  was  the  account ;  how  much  was 
this  account  ?  A.  $262.25  up  till  the  building  was  com- 
pleted. Q.  No.  What  was  the  amount  of  the  old  account 
that  you  said  was  understood  should  be  deducted  from  the 
contract  price  ?  A.  Somewhere  about  $209.  Q.  That  is 
before  the  contract  was  entered  into  ?     A.  Yes/' 
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Statement  By  defendant  George  Dickson's  counsel. — "  Q.  How  was 
it  made  up  from  $200  to  $262 — things  that  he  got  as  the 
work  was  going  on  ?  A.  Yes.  Q.  Was  there  any  agree- 
ment about  those  ?  A.  Yes.  Q.  What  was  that  ?  A.  They 
were  to  be  put  with  his  other  account  and  settled  for.  Q. 
And  the  agreement  was  that  these  were  to  go  in  with  the 
rest,  and  to  be  paid  for  out  of  the  building  ?    A.  Yes." 

By  plaintiffs'  counsel. — "  Q.  You  charged  $19.62  of  in- 
terest on  your  old  account  ?  Yes.  Q.  lliere  was 
nothing  said  as  between  you  and  him  about  interest  ? 
A.  Yes.  Q.  There  was,  eh  ?  A.  Yes.  Q.  There  was  no 
talk  between  you  and  him  that  he  was  to  pay  any 
interest?  A.  Up  to  the  time  I  got  this  contract  he 
always  told  me  that  he  would  pay  me  interest  on  this 
account.  Q.  If  you  charge  interest  you  ought  to  credit 
him  with  interest.  Was  there  anything  said  between  you 
and  him  that  he  was  to  be  allowed  interest  ?  A.  Yes.  Q. 
There  was  ?  A.  I  suppose  it  would  be  just  as  well  one 
way  as  the  other  ?" 

It  appeared  that  the  defendant  W.  J.  Dixon  absconded 
shortly  after  the  1st  October,  1887. 

The  plaintiffs  proved  that  they  delivered  to  the  defend- 
ant W.  J.  Dixon,  between  the  8th  day  of  August  and  the 
16th  day  of  September,  1887,  both  days  inclusive, 
materials  to  the  value  of  $284.54);  that  on  the  11th 
October,  1887,  they  filed  in  the  registry  office  of  the 
registry  division  in  which  the  land  of  the  defendant 
George  Dickson,  above  mentioned,  was  situated,  the  claim 
of  lien  set  out  in  the  statement  of  claim,  verified  by  their 
affidavit,  sworn  before  a  commissioner  for  taking  affidavits 
in  the  county  of  Bruce,  at  Walkerton,  in  the  county  of 
Bruce  ;  that,  of  the  sum  of  $245.29,  for  which  they  claimed 
a  lien,  materials  of  the  value  of  $227.89  went  into  the 
buildings  of  the  defendant  George  Dickson,  and  that  on  the 
iOth  October,  1887,  the  plaintiff's'  solicitors  wrote  and  sent 
the  following  letter  to  the  defendant  George  Dickson 
"  We  have  to-day  filed  on  behalf  of  R.  Truax  &  Co.,  of 
Walkerton,  a  lien  under  the  Mechanics'  Lien  Act  against  lot 
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16,  West  Main  street,  Mount  Forest,  for  $245.29,  the  value  Statement, 
of  certain  materials  supplied  by  R.  Truax  &  Co.  to  W.  J. 
Dixon,  and  used  in  the  construction  of  a  certain  building^ 
erected  by  Mr.  W.  J.  Dixon  for  you  on  said  lot.  Unless 
this  amount  and  our  costs  herein  is  paid  to  us  within  a 
month  we  will  take  proceedings  to  enforce  the  said  lien." 

On  the  ^9th  October,  1887,  the  writ  commencing  this 
action  was  issued,  and  on  the  2nd  November,  1887,  a  cer- 
tificate of  lis  pendens  was  registered. 

The  learned  Judge  on  the  12th  July,  1888,  gave  judg- 
ment for  the  plaintiffs  against  the  defendant  W.  J.  Dixon 
for  $257.51,  which  included  interest  up  to  that  date,  with 
full  costs  of  suit,  and  he  found  and  declared  that  the 
plaintifi's  were  entitled  to  a  lien  on  the  lands  of  the 
defendant  George  Dickson  in  the  pleadings  mentioned  in 
respect  of  the  said  sum  of  $257.51,  to  the  sum  of  $165.40^ 
together  with  interest  to  that  date,  $8.25  :  in  all  to 
$173.65. 

On  the  23rd  November,  1888,  W.  E.  Kingston,  for  the 
defendant  George  Dickson,  moved  before  the  Divisional 
Court  (Armour,  C.  J.,  Falconbridge  and  Street,  J  J.)  to  set 
aside  the  said  judgment  in  so  far  as  it  declared  the  plain- 
tiffs entitled  to  a  lien  on  the  land  of  the  defendant  George 
Dickson,  and  to  dismiss  the  action  with  costs  as  against 
him  on  the  ground  that  the  said  judgment  was  wrong, 
for  the  reasons :  (1)  That  under  the  Mechanics'  Lien 
Act  no  action  would  lie  to  enforce  a  sub-contractor's  lien. 
(2)  That  the  plaintiffs'  registered  lien  was  not  sufficient  in 
form  under  the  said  Act  to  give  the  plaintiffs  a  lien  there- 
under, in  the  following  respects :  {a)  That  it  did  not  state 
within  the  meaning  of  the  statute  the  name  and  residence 
of  the  owner  of  the  property  to  be  charged,  {h)  That  it 
did  not  state  within  the  meaning  of  the  statute  the 
name  and  residence  of  the  person  for  whom  or  upon  whose 
credit  the  work  was  done  and  the  material  provided,  (c) 
That  it  did  not  state  the  time  or  period  within  which  the 
same  was  or  was  to  be  done  or  furnished,  (ti^)  Because  the 
affidavit  of  verification  tiled  therewith,  as  required  by  the 
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Argument.  Act,  was  sworn  before  a  commissioner  for  the  county  of 
Bruce,  and  not  before  a  commissioner  for  the  county  of 
Wellington,  being  the  county  in  which  the  land  lay,  as 
required  by  the  Act. 

H.  P.  0' Connor,  ior  the  plaintiffs,  shewed  cause. 

March  7,  1889.  The  judgment  of  the  Court  was  de- 
livered by 

Armour,  C,  J.: — 

It  seems  clear  from  the  evidence  that  the  amount  which 
the  plaintiffs  were  entitled  to  recover  against  the  defend- 
ant W.  J.  Dixon  was  the  sum  of  $284.54!  exclusive  of 
an}^  interest,  and  the  judgment  should  be  amended  in 
this  respect  if  the  plaintiffs  so  desire. 

The  last  of  the  materials  in  respect  of  which  the  lien 
was  claimed  were  delivered  on  the  16th  September,  1887, 
and  the  claim  of  lien  was  not  registered  nor  was  notice  in 
writing  given  until  the  11th  October,  1887,  and  this  action 
was  not  brought  till  the  29th  October,  1887  ;  consequently 
the  lien  claimed  did  not  attach  so  as  to  make  the  owner 
liable  to  a  greater  sum  than  the  sum  payable  by  the  owner 
to  the  contractor:  Mechanics'  Lien  Act,  R.  S.  O.  ch.  126, 
sees.  9  and  10 ;  Goddard  v.  Coulson,  10  A.  R  1. 

The  last  money  paid  by  the  defendant  George  Dickson 
to  the  defendant  W.  J.  Dixon  was  on  the  1st  October, 
1887,  and  the  balance  then  payable  by  the  defendant 
George  Dickson  to  the  defendant  W.  J.  Dixon  was,  there- 
fore, the  only  sum  in  respect  of  which  the  lien  claimed 
could  attach. 

This  balance  was,  according  to  the  evidence,  the  sum  of 
$63.79,  or  such  other  sum  as  would  be  arrived  at  by  credit- 
ing the  defendant  W.  J.  Dixon  with  the  interest  properly 
allowable. on  his  accounts  against  the  defendant  George 
Dickson  of  $81.57  and  $90.31  respectively,  as  against  the 
interest  properly  allowable  on  the  account  of  the  defend- 
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ant  George  Dickson  against  the  defendant  W.  J.  Dixon  of  Judgment, 
about  $209.  Armour, 

The  account  and  interest  which  the  defendant  George  ^-J- 
Dickson  charged  against  the  defendant  W.  J.  Dixon  must 
be  treated  upon  the  evidence  not  as  a  matter  of  set-ofF,  but 
as  at  least  a  payment  of  so  much  of  the  contract  price  : 
Smith  V.  Winter,  12  Q  B.  487;  Ghing  v.  Jeffery,  12  A.  K 
482. 

This  action  not  having  been  commenced  until  long  after 
the  expiration  of  thirty  days  from  the  date  of  the  delivery 
of  the  last  materials  furnished  by  the  plaintiffs  to  the 
defendant  W.  J,  Dixon,  the  lien  claimed  must  depend  alto- 
gether upon  the  due  registration  of  the  claim  of  lien. 

Section  16  of  the  Mechanics'  Lien  Act  requires  that  the 
claim  of  lien  shall  state  "  The  name  and  residence  of  the 
claimant  and  of  the  owner  of  the  property  to  be  charged, 
and  of  the  person  for  whom  and  upon  whose  credit  the 
work  is  done  or  materials  or  machinery  furnished,  and  the 
time  or  period  within  which  the  same  was,  or  was  to  be, 
done  or  furnished." 

The  claim  of  lien  registered  in  this  case  did  not  state  the 
year  in  which  the  materials  were  furnished  by  the  plain- 
tiffs to  the  defendant  W.  J.  Dixon,  although  it  stated  the 
months  and  days  of  the  months  in  and  upon  which  the 
materials  were  furnished,  and  it  merely  stated  that  the 
materials  were  furnished  on  or  before  the  17th  day  of  Sep- 
tember, 1887. 

But  sub-section  2  of  section  16  provides  that  "The  claim 
may  be  in  one  of  the  forms  given  in  the  schedule  in  this 
Act ;"  and  form  1  given  in  the  schedule  is  as  follows  :  A. 
B.  (name  of  claimant),  of  (here  state  residence  of  claimant), 
under  the  Mechanics'  Lien  Act  claims  a  lien  upon  the 
estate  of  (here  state  the  name  and  residence  of  owner  of 
the  land  upon  which  the  lien  is  claimed),  in  the  undermen- 
tioned land  in  respect  of  the  following  work  (or  materials)' 
that  is  to  say  (here  give  a  short  description  of  the  nature  of 
the  work  done  or  materials  furnished  and  for  which  the 
lien  is  claimed),  which  work  was  (or  is  to  be)  done  (or 
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Judgment,   materials  were  furnished)  for  (here  state  the  name  and 
Armour,     residence  of  the  person  upon  whose  credit  the  work  is  done 
O.J.       Qj.  niaterials  furnished),  on  or  before  the       day  of 

And  the  claim  of  lien  registered  complied  with  this  form. 
The  question  is,  therefore,  was  the  statement  in  the  claim 
of  lien  registered,  that  the  materials  were  furnis.hed  on  or 
before  the  17th  day  of  September,  1887,  which  is  in  accor- 
dance with  the  form  given  by  the  Act,  a  sufficient  compli- 
ance with  the  Act,  which  requires  that  the  claim  of  lien 
shall  state  the  time  or  period  within  which  the  same  were 
furnished,  and  provides  that  the  claim  may  be  in  the  form 
given  by  the  Act  ?  It  seems  to  me  that  the  question 
thus  put  carries  with  it  its  own  answer,  and  that  it  was 
manifestly  the  intention  of  the  Legislature  that  the  state- 
ment that  the  materials  were  furnished  on  or  before  a 
named  day  should  be  a  sufficient  statement  of  the  time  or 
period  within  which  the  same  were  furnished. 

In  Regina  v.  Epsom,  4  E.  &;  B.  1003,  Lord  Campbell, 
C.  J.,  said:  "The  schedule  was  very  properly  brought  to 
our  notice  :  but  the  schedule  is  not  an  enactment,  and  could 
be  used  only  in  the  case  to  which  it  was  applicable.  My 
unfortunate  experience  in  practical  legislation  has  taught 
me  that  enactments,  in  passing  through  Parliament,  are 
often  altered,  while  a  schedule  is  allowed  to  remain  with- 
out any  corresponding  alteration." 

In  The  Attorney -General  v.  Lamplough,  3  Ex.  D.  214,^ 
Brett,  L.  J.,  said  at  p.  229  :  "We  come  to  the  remaining 
part  of  the  schedule.  With  respect  to  calling  it  a  sche- 
dule, a  schedule  in  an  Act  of  Parliament  is  a  mere  question 
of  drafting — a  mere  question  of  words.  The  schedule  is  as 
much  a  part  of  the  statute,  and  is  as  much  an  enactment 
as  any  other  part." 

Whatever  may  be  said  of  schedules  to  different  Acts  of 
Parliament,  the  forms  given  in  the  schedule  to  this  Act 
and  referred  to  in  sub-section  2  of  section  16,  are  as 
much  part  of  that  enactment  as  if  they  were  set  out 
therein  instead  of,  as  they  are,  in  the  schedule. 

Whether  forms  given  in  the  schedule  to  an  Act  of 


XVII.] 


TRUAX  V.  DIXON. 


375 


Parliament  or  in  the  Act  itself  "  are  made  to  suit  rather  Judgment, 
the  generality  of  cases  than  all  cases  : "  Regina  v.  Baines,  12  armour, 
A.  &  E.  210  ;  "  are  inserted  merely  as  examples,  and  are 
only  to  be  followed  implicitly,  so  far  as  the  circumstances 
of  each  case  may  admit Bartlett  v.  Gihhs,  5  M.  &  G.  81 ; 
Hennah  v.  Whyman,  2  C.  M.  &  R.  239  ;  whether  they 
must  be  followed  as  in  Davison  v.  QUI,  1  East  64,  and 
Regina  v.  Finder,  24  L.J.  Q.  B,  148;  and  whether  they  may 
or  may  not  be  followed,  and  if  followed,  may  be  safely  fol- 
lowed, as  in  In  re  Allison,  10  Ex.  561 ;  Regina  v.  Hyde, 
21  L.  J.  M.  C.  94;  Regina  v.  Davis,  18  U.  C.  R  180;  In 
re  Wilson,  23  U.  G.  R.  301 ;  Regina  v.  Shaw,  23  U.  C.  R 
616;  Reid  v.  McWhinnie,  27  U.  C.  R  289;  Regina  v. 
Lake,  7  R  R.  215  ;  Gemmill  v.  Garland,  12  0.  R.  139  ; 
Earl  of  Mountcashell  v.  Viscount  O'Neill,  5  H  L.  G.  937; 
Regina  v.  Russell,  13  Q.  B.  237;  Allen  v.  Flicker,  10  A. 
&  E.  640  ;  Boyle  v.  Ward,  11  U.  G.  R.  416 ;  Quackenhush 
V.  Snider,  13  G.  P.  196,  must  always  be  a  question  of  the 
proper  construction  to  be  placed  upon  the  Act  of  Parlia- 
ment. 

The  Interpretation  Act,  R  S.  0.  eh.  1,  sec.  8,  sub-sec  35, 
seems  to  imply  that  prescribed  forms  may  be  safely  fol- 
lowed, for  it  provides  that  "  Where  forms  are  prescribed, 
slight  deviations  therefrom  not  affecting  the  substance  or 
calculated  to  mislead,  shall  not  vitiate  them." 

We  must  construe  section  16  of  the  Act  and  its  sub-sec- 
tions as  if  the  forms  in  the  schedule  were  contained  in  the 
enacting  clause,  sub-section  2  ;  and  so  construing  them  and 
putting  their  proper  interpretation  upon  them,  we  must 
hold  that  the  statement  in  the  form  that  the  materials 
were  furnished  on  or  before  a  certain  day  m  a  sufficient 
statement  of  the  time  or  period  within  which  the  same 
were  furnished  according  to  the  true  intent  and  meaning 
of  the  section. 

In  Roberts  v.  McDonald,  15  O.  R.  80,  my  brother  Proud- 
foot  held  a  claim  of  lien  which  followed  this  form  in  stat- 
ing that  the  work  was  done  and  the  materials  were  fur- 
nished on  or  before  a  certain  day  defective  ;  but  in  this, 
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Judgment,  having  regard  to  the  authorities  above  cited,  we  cannot 
Armour,  agree. 

C.J.  a^PQ  Qf  opinion  that  the  claim  of  lien  registered  was 

also  sufficient  as  against  the  other  objections  taken  to 
it,  and  that  the  affidavit  of  the  claimants  required  by  sub- 
section 2  of  section  16  was  properly  made  in  the  county  of 
Bruce,  and  before  a  commissioner  for  taking  affidavits  in 
that  county. 

The  exact  amount  payable  by  the  defendant  George 
Dickson  to  the  defendant  W.  J.  Dixon,  and  in  respect  of 
which  the  lien  exists,  can  be  readily  computed  from,  what 
we  have  said;  but,  as  such  sum  will  be  under  $100,  the 
costs  must  be  governed,  accordingly. 
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Lewis  v.  Brady. 

Assessment  and  taxes — Distress  for  taxes — Legal  assessment — Delivery  of 
roll  to  collector — Return  of  roll  by  collector — Appointment  of  collectoi — 
Declaration  of  office — Demand  of  taxes — B.  S.  0.  ch.  193,  sees.  12,  120, 
132,  133. 

The  defendant,  as  collector  of  taxes  of  a  village  for  the  year  1886,  on  the 
9th  January,  1888,  seized  goods  of  the  plaintiff  as  a  distress  for  taxes 
assessed  against  the  plaintiff  upon  the  assessment  roll  for  1886.  The 
plaintiff  brought  this  action  of  replevin  to  recover  the  goods  so  seized. 

(1.)  Held,  upon  the  evidence,  that  it  was  not  shewn  that  the  plaintiff  was 
not  duly  and  legally  assessed  for  the  taxes  in  respect  of  which  the  dis- 
tress was  made. 

(2.)  Sec.  120  of  the  Assessment  Act,  R.  S.  0.  ch.  193,  provides  that  the 
clerk  shall  deliver  the  roll  to  the  collector  on  or  before  the  1st  day 
of  October,  or  such  other  day  as  may  be  prescribed  by  a  by-law  of  the 
local  municipality  ;  but  no  by-law  was  passed,  and  the  roll  for  1886  was 
not  delivered  by  the  clerk  to  the  defendant  until  about  the  1st  January, 
1887. 

Held,  that  the  provisions  of  sec.  120  are  directory,  and  not  imperative  ; 
and  the  omission  to  deliver  the  roll  within  the  prescribed  time  had 
not  the  effect  of  preventing  the  collector  from  proceeding  to  collect, 
the  taxes  mentioned  in  the  roll  as  soon  as  it  was  delivered  to  him^  or  of 
rendering  such  proceedings  invalid. 

(3.)  Sec.  132  of  the  Act  provides  that  every  collector  shall  return  his 
roll  to  the  treasurer  on  or  before  14th  December  in  each  year,  or  such 
day  in  the  next  year,  not  later  than  1st  February,  as  the  council  may  ap- 
point ;  and  sec.  133  provides  that  in  case  the  collector  fails  to  collect  the 
taxes  by  the  day  appointed,  the  council  may  by  resolution  authorize  the 
collector,  or  some  other  person  in  his  stead,  to  continue  the  levy  and  collec- 
tion. On  11th  December,  1886,  (before  the  roll  was  delivered  to  the  collec- 
tor) the  council  passed  a  resolution  that  the  collector  proceed  at  once  to 
collect  the  taxes  for  1886  ;  on  7th  March,  1887,  another  resolution  in- 
structing P.  B.  (the  defendant),  to  enforce  the  payment  of  the  uncollected 
taxes  at  once  ;  on  14th  November,  1887,  a  resolution  that  P.  B.,  col- 
lector, be  instructed  to  have  the  roll  for  1886  returned  by  the  24th 
inst.;  and  on  17th  January,  1888,  (after  the  distress  and  before  the 
replevy)  a  resolution  that  the  time  for  the  collection  of  the  unpaid 
taxes  for  1886  be  extended  until  15th  February,  1888,  and  that  P.  B.  be 
authorized  to  collect  until  that  date.  The  roll  for  1886  remained  in  the 
hands  of  the  defendant  from  the  time  of  the  delivery  of  it  to  him  until 
after  the  distress  and  replevy. 

Held,  that  the  defendant  was  either  the  collector  within  the  meaning  of 
sec.  132  when  he  made  the  distress,  and  having  the  roll  still  in  his 
hands  unreturned  was  authorized  to  make  it,  following  JSfeivherry  v. 
Stephens,  16  U.  C.  R.  65  ;  or  he  was  a  person  authoi'ized  as  collector,  or 
in  the  stead  of  the  collector,  by  the  resolutions  of  the  council  to  con- 
tinue the  levy  and  collection  under  see.  133,  which  provides  no  limit 
of  time  in  such  case  ;  and  in  either  case  the  distress  by  him  was  valid. 

(4.)  By  by-law  providing  for  the  assessment  and  levying  of  rates  for  1885, 
passed  by  the  council  on  11th  December,  1885,  the  defendant  was 
appointed  collector  to  collect  the  rates  for  1885.  On  the  23rd  December, 
1886,  the  defendant  entered  into  a  bond  with  sureties  as  collector  to- 
the  corporation  of  the  village,  which  recited  tbiat  he  had  been  appointed 
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collector  ;  and  on  the  same  day  a  resolution  was  passed  by  the  council 
that  the  bonds  of  P.  B.  as  collector  be  accepted,  as  presented  to  the 
council ;  but  no  other  appointment  of  the  defendant  as  collector  was 
proved,  and  the  defendant  swore  that  he  did  not  think  he  made  any 
declaration  of  oflBce  for  any  year. 

Held,  that  the  effect  of  the  defendant  not  having  made  and  subscribed 
the  declaration  required  by  sec.  271  of  the  Municipal  Act,  R.  S.  0. 
ch.  184,  was  not  to  make  his  acts  void  ;  and  having  been  duly  ap- 
pointed by  by-law  collector,  he  held  office  until  removed  by  the  council, 
even  if  what  was  done  by  the  council  on  the  23rd  December,  1886,  did 
not  constitute  a  good  appointment. 

(5.)  Held,  also  that  the  appointment  in  December,  1887,  of  another  person 
to  collect  the  rates  for  1887  had  not  the  eflfect  of  removing  the  defendant 
from  office ;  for  it  was  an  appointment  to  collect  the  rates  for  that 
year  only,  and  by  sec.  12  of  the  Assessment  Act  the  council  might  ap- 
point such  number  of  collectors  as  they  might  think  necessary  ;  but 
even  if  it  had  that  effect,  the  roll  for  1886  had  not  been  returned  by  the 
defendant,  and  the  resolution  of  the  17th  January,  1888,  authorized 
him  to  continue  the  collection  under  sec.  133,  and  legalized  the  distress 
then  made. 

(6.)  It  was  proved  that  the  defendant  on  the  11th  January,  1887,  duly 

demanded  the  taxes  distrained  for. 
Held,  that  this  demand  was  sufficient  to  warrant  the  distress,  and  the 

fact  that  the  defendant  several  times  afterwards  demanded  the  same 

taxes  did  not  affect  the  validity  of  the  first  demand,  which  was  the 

only  one  required. 

Statement.        This  was  an  action  of  replevin  tried  before  Ferguson,  J., 
at  Sandwich. 

R.  M.  Meredith,  for  the  plaintiff. 
W.  Gassels,  Q.C.,  and  A.  S.  Clarke,  for  the  defendant. 

The  facts  are  set  out  fully  in  the  judgment  of  Fergu- 
son, J. 


January  4,  1889.    Ferguson,  J. : — 

The  action  is  replevin  for  taking  the  plaintiff's  goods, 
one  billiard  table  and  one  pool  table,  in  a  hotel  kept  by 
the  plaintiff  in  the  village  of  Essex  Centre,  in  the  county 
of  Essex,  and  unjustly  detaining  the  same,  &c.,  and  for 
damages  by  reason  of  the  plaintiff  being  deprived  of  the 
use  of  the  property,  and  consequent  injury  to  his  business. 

The  defendant  makes  avowry  by  stating  that  the  plain- 
tiff was  a  resident  within  the  corporation  of  Essex  Centre 
and  liable  to  assessment  for  municipal  taxes  pursuant  to 
the  statute  in  that  behalf,  and  was  duly  assessed  for  such 
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taxes  for  the  year  1886  under  the  provisions  of  such  Judgment, 
statute,  the  amount  thereof  being,  to  wit,  the  sum  of  Ferguson,  J. 
$82.57,  which  sum  the  plaintiff  became  liable  to  pay  pur- 
suant to  the  said  statute. 

2.  That  the  defendant  was  duly  appointed  by  the  muni- 
cipal council  for  the  said  village  collector  of  the  said 

.  municipal  taxes,  and  received  from  the  clerk  of  the  said 
municipality  the  collector's  roll  as  provided  by  the  said 
statute. 

3.  That  the  plaintiff's  name  was  set  down  in  such  roll 
as  assessed  for  and  liable  to  pay  the  said  sum  of  $82.57  as 
such  municipal  taxes  for  the  said  year  1886. 

4.  That  pursuant  to  the  provisions  of  the  said  atatute, 
and  whilst  the  said  roll  was  lawfully  in  the  defendant's 
possession  as  such  collector,  and  whilst  the  defendant  had 
lawful  authority  to  demand  and  collect  said  taxes,  the 
defendant  called  at  least  once  on  the  plaintiff,  and 
demanded  payment  of  the  said  taxes  so  payable  to  him. 

5.  That  the  plaintiff  neglected  to  pay  his  said  taxes  for 
more  than  fourteen  days  after  such  demand. 

6.  That  thereafter  and  pursuant  to  the  authority  of  said 
statute,  and  whilst  the  said  roll  was  lawfully  in  the  defen- 
dant's possession  as  such  collector,  and  whilst  the  defendant 
had  lawful  authority  to  demand  and  collect  the  said  taxes, 
the  defendant  for  the  purpose  of  levying  the  said  taxes 
well  avows  the  taking  of  the  said  goods,  being  goods  of  the 
plaintiff  and  in  his  possession  and  in  his  hotel  called  the 
"  Grand  Central  Hotel,"  within  the  said  municipality,  as 
for  and  in  the  name  of  a  distress  for  the  said  taxes  so  due 
and  payable  by  the  plaintiff  as  aforesaid. 

7.  That  whilst  the  said  roll  was  lawfully  in' the  defen- 
dant's possession  as  said  collector,  and  whilst  the  taxes  so 
due  and  payable  by  the  plaintiff  as  aforesaid  remained 
unpaid  and  on,  to  wit,  the  7th  day  of  March,  1887,  the 
municipal  council  of  the  said  village  by  resolution  autho- 
rized the  defendant  to  continue  the  levy  and  collection  of 
the  said  taxes  in  the  manner  and  with  the  powers  provided 
by  law  for  the  general  levy  and  collection  of  taxes,  which 
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Judgment,  resolution  was  in  full  force  at  the  time  of  the  said  levy 
Ferguson,  J.  and  distress  of  the  plaintiff's  said  goods. 

8.  And  that  on,  to  wit,  the  17th  day  of  January,  1888, 
the  said  municipal  council  extended  the  time  for  the  collec- 
tion of  the  said  unpaid  taxes  for  1886  until  the  15th  day 
of  February,  1888,  (being  a  day  subsequent  to  the  said 
levy  and  distress)  and  authorized  the  defendant  to  collect 
said  taxes  till  that  date.  / 

The  distress  took  place  on  the  9th  January,  1888. 

To  this  avowry  the  plaintiff  pleads  nine  pleas. 

1.  That  the  plaintiff*  was  not  duly  assessed  for  taxes 
within  the  municipal  corporation  of  the  village  of  Essex 
Centre  for  the  year  1886,  nor  did  he  become  liable  to  pay 
the  amount  of  $82.57  for  such  taxes,  as  in  the  avowry 
alleged. 

2.  That  the  defendant  was  not  duly  appointed  collector 
of  taxes  for  the  said  municipality  for  the  said  year,  as  in 
the  avowry  alleged. 

3.  That  the  plaintiff's  name  was  not  set  down  and  did 
not  duly  appear  in  the  alleged  collector's  roll  of  the  said 
municipality  as  assessed  for  and  liable  to  pay  the  said  sum 
of  $82.57  for  municipal  taxes  for  the  said  year  1886,  as  in 
the  avowry  alleged. 

4.  That  the  collector's  roll  was  not  made  and  delivered 
to  the  defendant  pursuant  to  the  statute  in  that  behalf, 
and  the  said  roll  was  not  at  the  time  of  the  alleged  de- 
mand or  distress  in  the  hands  of  the  defendant  as  collec- 
tor of  taxes  for  the  said  municipality,  as  in  the  avowry 
alleged. 

5.  That  the  defendant  did  not  demand  payment  of  the 
said  alleged  taxes  in  manner  required  by  the  statute  in 
that  behalf  before  making  the  alleged  distress. 

6.  The  municipal  council  of  the  said  corporation  did  not 
on  the  7th  day  of  March,  1887,  authorize  the  defen- 
dant to  continue  the  collection  of  the  said  taxes,  nor  was 
such  alleged  authority  in  force  at  the  time  of  the  alleged 
distress. 

7.  That  the  said  corporation  did  not  on  the  I7th  day  of 
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January,  1888,  extend  the  time  for  collection  of  the  said  Judgment, 
alleged  taxes,  nor  authorize  the  defendant  to  collect  the  Ferguson,  J. 
■  same  until  the  15th  day  of  February,  as  alleged. 

8.  That  at  the  time  of  the  alleged  distress  the  munici- 
pality had  no  power  or  authority  to  cause  the  goods  of  the 
plaintiff  to  be  distrained  for  said  taxes  of  the  year  1886. 

9.  That  at  the  time  of  the  alleged  distress  the  defen- 
'    dant  had  no  power  or  authority  to  levy  by  distress  the 

goods  of  the  plaintiff  for  the  said  taxes  of  the  year  1886. 

Upon  these  pleas  of  the  plaintiff"  the  defendant  joins 
issue. 

I       There  is  no  doubt  that  the  plaintiff  was  resident  in  the 
I    village  of  Essex  Centre,  and  liable  to  be  assessed  there  for 
the  year  1886.    The  defendant  put  in  and  proved  the  last 
revised  assessment  roll  for  the  village  for  the  year  1886. 
On  this  the  plaintiff's  name  appears,  and,  so  far  as  I  can 
see,  he  appears  to  be  regularly  assessed  for  and  upon  the 
roll  for  the  sum  of  $4,200.    A  certified  extract  is  left  as  an 
:    exhibit.    He,  the  defendant,  puts  in  and  proves  in  the 
same  way  the  collector's  roll  for  the  same  year,  and  on 
•  this  the  plaintiff's  name  also  is     This  appears  to  be  regu- 
1    lar  and  proper,  so  far  as  I  am  able  to  perceive,  the  plaintiff 
I    appearing  to  have  been  assessed  in  the  same  way  as  on  the 
I    assessor's  roll  and  for  the  same  sum ;  the  rate  being  carried 
out  as  a  total  of  $82.57. .  No  specific  objections  were  made 
1    to  these  rolls,  or  either  of  them,  by  counsel  for  the  plaintiff*. 

The  defendant  puts  in  without  objection  a  certified  copy 
i   of  a  by-law  of  the  municipality.  No.  68,  entitled,  "  A  by-law 
I   to  assess  and  levy  rates  for  county,  school,  and  other  2mr' 
I  poses,  for  the  year  18S6."    This  enacts  that  the  following 
!   sums  shall  be  levied  and  collected  upon  and  from  all  the 
i   ratable  property  of  the  village  of  Essex  Genfere  for  the 
'   year  1886.    Then  follow  $270.06  for  the  general  purpo- 
ses of  the  county  of  Essex  for  1886  ;  $1,575.10  for  public 
school  purposes  for  the  year  1886  ;  $800  for  high  school 
purposes  for  the  same  year  ;  $1,676  for  general  village  pur- 
I   poses  of  this  municipality  for  the  same  year  ;  $944.90  for 
I   the  purpose  of  paying  certain  sums  of  money  in  accordance 
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Judgment,    with  the  award  of  the  arbitrators  in  the  matter  of  Colchest^er  j 
Ferguson  J.  North  and  Essex  Centre";  $1^433.32.  for  the  purpose  of  pay-  j 
ing  certain  debentures  issued  under  by-law  No.  3.  This 
by-law  No.  3  is  proved  also,  which  shews  that  this  money 
was  a  grant  by  the  municipality  for  the  promotion  of  a 
foundry  and  machine  shop  by  way  of  loan,  to  the  extent  of  I 
$10,000.    The  award  above  referred  to  was  also  put  in  ' 
and  proved.    The  next  following  item  in  by-law  No.  68  is 
$153  for  the  purpose  of  paying  certain  school  debentures 
issued  under  by-law  No.  22.    This  by-law  No.  22  is  put 
in  and  proved,  and  recites  that  the  school  board  of  the 
village  had  applied  to  the  council  of  the  village  for  author- 
ity to  borrow  the  sum  ot  $1,200,  which  the  board  deemed  i 
necessary  for  the  completion  and  furnishing  of  the  public 
school  house  in  the  village,  and  that  it  was  expedient  to 
grant  the  application,  &;c.  i 

The  next  following  item  is  $392  for  the  purpose  of 
paying  certain  debentures  of  the  municipality  issued  under 
by-law  No.  36.  The  by-law  No.  36  is  proved,  and  it  re- 
cites that  it  was  expedient  that  the  corporation  of  the 
village  should  purchase  suitable  grounds  for  the  holding 
of  agricultural  exhibitions  within  the  limits  of  the  village  ; 
that  most  desirable  grounds  and  buildings  could  be  pro- 
cured for  that  purpose  for  the  sum  of  $4,500,which  grounds 
were  situated  within  the  limits  of  the  village,  &c.;  and  refers 
to  the  Act  48  Vic.  giving  the  corporation  of  this  village 
certain  powei'S  to  borrow  money  and  issue  debentures  for 
this  purpose.  In  each  instance  in  the  by-law  the  rate  to 
be  levied  is  mentioned,  and  the  by-law  provides  that  the 
moneys  shall  be  collected  and  paid  to  the  treasurer  of  the 
corporation  on  or  before  the  14th  day  of  December,  1886. 
The  by-law  bears  date'  the  21st  day  of  September,  1886 
The  rates  in  the  by-law  seem  to  be  the  same  as  in  the  rolls 
In  the  case  Haache  v.  Marr^  8  C.  P.,  at  442-3,  the 
learned  Chief  Justice  who  delivered  the  judgment  of  the 
Court  pointed  out  the  distinction  between  cases  in  which 
the  authority  of  a  municipal  council  to  pass  by-laws  was 
to  be  exercised  directly  and  immediately  under  the  pro- 
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I      visions  of  the  statutes  of  the  Province,  without  any  con-  Judgment, 
dition   precedent  necessarily  interposing  before  the  au- Ferguson,  J, 
thority  could  be  lawfully  exercised,  and  cases  in  which 
the  authority  can  only  be  exercised  either  upon  the 
request  or  with  the  consent^of  other  parties. 

In  the  former  cases  the  by-law  passed  within  the  scope 
I      of  the  authority  would,  by  itself,  protect  and  justify 
I  -    those  officers  whose  duty  it  was  to  carry  it  into  effect  ^ 
^      but  in  the  latter  cases  it  might  be  necessary  to  shew 
that  the  by-law  was  passed  upon  such  request  or  with 
such   concurrence  or  consent.     It  may   be  that  some 
of  the  items  or  clauses  of  this  by-law  No.  68  fall  under 
;     the  latter  class  of  cases  or  instances ;  but  it  is  manifest, 
1      1  think,  that  a  large  part  of  the  provisions  of  the  by-law 
does  not.    Further,  the  recitals  in  the  preceding  by-laws  to 
which  I  have  referred,  and  the  award  also  referred  to,  are 
befoi'e  me.    The  pleading  of  the  plaintiff,  where  he  says 
■     he  was  not  duly  assessed  and  did  not  become  liable  to  pay 
,  .  these  taxes,  is  of  the  most  general  character.     It  does  not 
i     particularize  or  specify  any  defect  or  defects  in  the  assess- 
ment, or  any  want  of  authority  to  assess  the  plaintiff  as 
he  was  assessed.    The  amount   of  taxes   mentioned  or 
referred  to  in  the  avowry  need  not  be  accurately  stated; 
according  to  the  general  rule  a  precise  statement  of  this  is 
not  material,  and  the  defendant  has  placed  it  under  the 
videlicet.    No  tender  of  any  amount  of  taxes  has  been 
shewn  or  even  mentioned.    The  action  is  not  for  excessive 
distress  or  for  distraining  for  too  large  a  sum. 

On  this  branch  of  the  case  counsel  did  not  in  argument 
specify  the  defects,  if  any,  on  which  he  relied.  Such  being 
the  facts  and  circumstances,  I  am  of  the  opinion  that  it  is 
proper  to  say  that  the  first  paragraph  of  the  defendant's 
!  avowry  has  been  established,  and  I  find  the  issue  raised 
upon  the  plaintiff's  first  pleo  for  and  in  favor  of  the  defen^ 
dant. 

As  to  the  issue  raised  upon  the  plaintift''s  second  plea ; 
s     by-law  No.  42  is  a  by-law  to  assess  and  levy  the  rates  for 
the  purposes  of  the  year  1885,  and  by  this  the  defendant 
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Judgment,  was  appointed  collector  to  collect  these  taxes  and  rates. 
Ferguson  J.  This  seems  to  me  clearly  a  good  appointment  of  the  defen- 
dant for  the  year  1885.  By-law  No.  68  is  a  by-law  to 
levy  the  rates  for  the  purposes  of  the  year  1886,  and  this 
provides  that  these  rates  shall  be  collected  and  paid  over 
by  the  collector  of  rates  for  the  village.  This  bears  date 
the  21st  September,  1886,  and  on  the  23rd  day  of  the 
same  month  (just  two  days  after  the  passing  of  this  by- 
law) the  defendant  gave  to  the  municipality  the  bond  of 
himself  and  two  sureties  in  the  sum  of  38,000,  conditioned 
for  the  due  performance  of  his  duties  as  such  collector  for 
the  year  1886.  This  bond  recites  that  the  defendant  was 
appointed  collector,  &;c.  The  bond  was  accepted  by  reso- 
lution on  the  23rd  December,  1886  ;  and  it  seems  to  me 
entirely  plain  that  the  "  collector"  referred  to  in  the  last 
clause  of  by-law  No.  68  is  the  defendant,  and  if  so,  there 
was  a  good  appointment  by  by-law  of  this  defendant  as 
collector  for  the  year  1886 ;  and  I  find  the  issue  raised 
upon  the  plaintiff's  second  plea  for  and  in  favor  of  the 
defendant. 

There  was  some  discussion  as  to  whether  or  not  the 
defendant  had  made  the  declaration  of  office  required  by 
46  Yic.  ch.  18,  sec.  273,  (0.)  The  defendant  said  he  did  not 
recollect  having  done  so.  This  is  by  law  required  to  be  in 
writing  and  subscribed  by  the  officer.  It  then,  as  I  under- 
stand, becomes  a  record  in  the  hands  of  the  municipality. 
There  is  no  evidence  of  any  search  having  been  made  for 
any  such  document,  or  that  it  did  not  exist.  The  neces- 
sary and  proper  bond  was  given  at  the  proper  time.  An 
officer  might  well  not  be  able  to  recollect  having  made  the 
declaration,  and  yet  upon  search  the  document  might  be 
found.  Even  if  this  were  a  crucial  matter,  the  presump- 
tion would,  I  think,  be,  under  all  the  circumstances,  in 
favor  of  its  having  been  done,  and  it  has  not  been  shewn 
that  it  was  not  done  ;  besides,  there  is  no  issue  raised  spe- 
cifically in  regard  to  the  matter. 

The  issue  raised  upon  the  third  plea  I  have  virtually 
already  disposed  of,  for  the  plaintiff's  name  was  set  down, 
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•&c.    This  issue  I  also  find  for  and  in  favor  of  the  defen-  Judgment, 
dant.  Ferguson,  J. 

As  to  tk^e  issue  raised  upon  the  fourth  plea  ;  the  roll  was 
delivered  to  the  defendant  about  the  first  day  of  January, 
1887,  and  was  in  his  possession  from  that  time  down  to 
the  commencement  of  this  action.  On  the  7th  day  of 
March,  1887,  the  council  passed  a  resolution  that  the 
defendant  be  instructed  to  enforce  the  payment  of  the 
uncollected  taxes  for  1886.  On  the  14th  November,  1887, 
the  council  passed  another  resolution  that  the  defendant 
be  instructed  to  have  the  roll  returned  by  the  24th  of  the 
same  month.  In  each  of  these  resolutions  the  defendant 
is  mentioned  by  name.  The  latter  resolution  goes  on,  and 
ndds  the  words  :  "  And  that  the  time  will  not  be  further 
'extended." 

These  additional  words  do  not,  I  think,  make  any  differ- 
ence in  considering  the  effect  of  the  resolution  as  applica- 
ble to  this  case.  They  constituted  a  certain  premonitory 
warning  to  the  defendant,  but  were  a  matter  with  which 
the  plaintiff"  or  any  other  ratepayer  had  no  concern.  The 
roll  did  in  fact  remain  in  the  hands  of  the  defendant  after 
the  time  fixed  by  this  resolution  for  its  return,  and  up  to 
and  after  the  time  of  the  distress  of  which  the  plaintiff" 
complains.  In  the  meantime  the  position  of  the  defendant 
in  this  respect  was,  I  think,  nothing  different  from  the  posi- 
tion of  any  collector  of  taxes  who  has  not  returned  the 
roll  by  the  time  originally  fixed  for  that  purpose.  The 
case  Lang  ford  v.  Kirkpatrick,  2  A.  R.  513,  relied  on  by 
counsel,  has  no  application,  because  there  the  roll  had  been 
returned  before  the  distress.  The  by-law  appointing 
Richard  Wolfe  collector  of  the  rates  for  the  year  1887 
was  passed  on  the  23rd  December,  1887.  It  was  contended 
that  at  this  date  the  defendant  ceased  to  be  collector,  and 
became  and  w&s  fvMctus  officio.  This,  I  think,  cannot  be 
so,  looking  at  the  nature  of  the  return  that  he  was  by  law^ 
obliged  to  make,  and,  besides,  Wolfe  was  not  appointed 
collector  to  collect  the  rates  that  were  to  be  collected  b}^ 
the  defendant,  and  there  was  no  removal  of  the  defendant 
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Judgment,  "by  the  council  (46  Vic.  ch.  18,  sec.  281)  ;  on  the  contrary  of 
Ferguson,  J.  this,  he  was  subsequently  (on  the  17th  January,  1888)< 
instructed  by  the  council  to  collect  ;  but  this  was  after 
the  distress  complained  of. 

The  case  Newberry  v.  Stephens^  16  U.  0.  R  65,  which 
has  been  followed  in  subsequent  cases,  appears  to  me  to 
decide  that,  so  long  as  the  collector  has  not  returned  the 
roll,  he  is  at  libertj^  to  go  on  and  levy  where  he  finds  dis-- 
tress.  See  the  language  of  Robinson,  C.  J.,  on  p.  68,  and 
that  of  Burns,  J.,  on  p.  76.  Looking  at  this  case  and  many 
others  to  which  I  was  referred,  I  am  of  the  opinion  that 
the  roll  was  lawfully  in  the  hands  of  the  defendant  at  the 
time  of  his  making  this  distress,  and  I  think  the  issue  or 
issues  raised  upon  the  fourth  plea  must  be  found  for  and 
in  favor  of  the  defendant. 

It  is  clearly  proved  that  the  demand  of  payment  was 
properly  made,  and  the  issue  raised  upon  the  fifth  plea 
must  also  be  found  for  and  in  favor  of  the  defendant. 

The  issues  raised  upon  the  sixth,  seventh,  eighth,  and 
ninth  pleas,  must  also  be  found  and  decided  respectively 
(some  of  them  being  issues  of  law,  or  of  mixed  law  and 
fact")  for  and  in  favor  of  the  defendant  also. 

All  the  issues  being  thus  found  and  decided  in  favor  of 
the  defendant,  the  judgment  must  be  in  favor  of  the  de- 
fendant upon  the  whole  of  the  case,  and  with  costs. 

If  a  return  of  the  goods  is  necessary  and  desired,  the 
matter  may  be  spoken  to  on  settling  the  judgment. 

The  plaintiff  appealed  from  the  judgment  of  Ferguson, 
J.,  and  his  appeal  was  argued  before  a  Divisional  Court, 
composed  of  Armour,  C.  J.,  and  Falconbridge,  J.,  on  the 
8th  February,  1889. 

B.  M.  Meredith,  for  the  plaintiff".  (1)  The  defendant 
did  not  shew  any  proper  assessment  to  justify  a  collection 
by  distress.  Every  pre-requisite  must  be  accurately  shewn  : 
Corbett  v.  Johnston,  11  C.  P.  at  p.  321 ;  Haacke  v.  Marr,  8 
C.  P.  441 ;  Harling  v.  Mayville,  21  C.  P.  499  ;  Carson  v- 
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Veitch,  9  0.  R.  706  ;  Free  v.  McHugh,  24  C.  R  13;  (7oZg- ^^g^^^ent, 
man  v.  Kerr,  27  U.  C.  R.  5 ;  Dillon  on  Corporations,  sec. 
820.  (2)  The  roll  was  entirely  invalid  for  the  purpose  of 
distraining.  A  statutory  duty  is  imposed  by  the  Assess- 
ment Act.  (3)  The  defendant  was  not  the  collector  and 
had  no  right  to  make  distress.  See  sec.  282  of  the  Muni- 
cipal Act,  R.  0.  ch.  184.  Section  279  does  not  apply. 
(4)  The  defendant,  not  having  made  the  declaration  of 
office  required  by  the  statute,  was  not  in  a  position  to  dis- 
train. {5)  There  was  no  proper  or  sufficient  demand  of 
taxes  :  Chamberlain  v.  Turner,  31  C.  P.  at  p.  460.  (6)  If  the 
defendant  ever  had  any  rights,  he  was,  at  all  events,  super- 
seded when  Wolfe  was  appointed  collector.  (7)  The  coun- 
cil of  1888  had  no  power  to  extend  the  time.  The  resolu- 
tion of  January  had  no  effect.  See  Coleman  v.  Kerr^ 
supra.  (8)  There  w^as,  in  effect,  no  roll  at  all,  because  of 
the  absence  of  the  certificate  required  by  sec.  120  of  the 
Assessment  Act,  R.  S.  O.  ch.  193.  (9)  The  collector  had 
no  power  to  distrain  after  the  time  for  return  of  the  roll 
had  elapsed.  Amendments  in  the  statutes  since  Newberry 
V.  Stephens,  16  U.  C,  R.  65,  have  altered  the  law.  See 
sees.  132,  133,  and  145  et  seq.  of  R.  S.  0.  ch.  193. 

8.  H.  Blake,  Q.  C,  for  ohe  defendant,  relied  on  the  judg- 
ment of  Ferguson,  J.,  and  referred  also  to  the  following 
authorities:  Newberry  v.  Stephens,  supra;  McLean  v. 
Farrell,  21  U.  C.  R.  441;  McDonell  v.  McDonald,  24 
U.  C.  R.  74 ;  McBride  v.  Gardham,  8  C.  R  296. 

March  7,  1889.    The  judgment  of  the  Court  was  de- 
livered by 

Armour,  C.J. : — 

This  was  an  appeal  from  the  judgment  of  Ferguson,  J., 
directing  judgment  to  be  entered  for  the  defendant  in  an 
action  of  replevin  brought  by  the  plaintiff  for  certain  goods 
of  his  seized  in  the  village  of  Essex  Centre  on  the  9th  day 
of  January,  1888,  as  a  distress  for  taxes  assessed  against 
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Judgment.  J^jni  upon  the  last  revised  assessment  roll  for  the  said 
Armour,  village  for  the  year  1886,  by  the  defendant,  assuming  to 
act  as  collector  of  the  said  taxes  for  the  said  village. 

We  do  not  think  that  there  is  any  ground  for  our  hold- 
ing, nor  are  any  reasons  alleged  why  we  should  hold,  that 
the  plaintiff  was  not  duly  and  legally  assessed  for  the  taxes 
in  respect  of  which  the  said  distress  was  made. 

E..  S.  0.  ch.  193,  sec.  130,  requires  the  clerk  to  deliver 
the  roll  certified  under  his  hand  to  the  collector  on  or 
before  the  1st  day  of  October,  or  such  other  day  as  may 
be  prescribed  by  a  by-law  of  the  local  municipality,  but 
no  by-law  was  passed,  and  the  roll  was  not  delivered  by 
the  clerk  to  the  collector  until  about  the  1st  January,  1887. 

R.  S.  0.  ch.  193,  sec.  132,  provides  that  in  towns,  villages, 
and  townships  every  collector  shall  return  his  roll  to  the 
treasurer  on  or  before  the  14th  day  of  December  in  each 
year,  or  on  such  day  in  the  next  year,  not  later  than  the 
]  st  day  of  February,  as  the  council  of  the  municipality 
may  appoint;  and  section  133  provides  that  in  case  the 
collector  foils  or  omits  to  collect  the  taxes  or  any  portion 
thereof  by  the  day  appointed,  or  to  be  appointed  as  in  the 
last  preceding  section  mentioned,  the  council  of  the  town, 
village,  or  township  may  by  resolution  authorize  the  col- 
lector, or  some  other  person  in  his  stead,  to  continue  the 
levy  and  collection  of  the  unpaid  taxes  in  the  manner  and 
with  the  powers  provided  by  law  for  the  general  levy  and 
collection  of  taxes. 

On  the  11th  December,  1886,  the  council  passed  a  reso- 
lution that  the  collector  proceed  at  once  to  collect  the 
taxes  for  1886,  and  that  his  salary  be  increased  ten  dollars. 

This  resolution  was  passed  before  the  roll  was  delivered 
by  the  clerk  to  the  collector.  On  the  7th  March,  1887,  the 
council  passed  a  resolution  that  the  council  instruct  P. 
Brady  to  enforce  the  payment  of  the  uncollected  taxes  at 
once. 

On  the  14th  November,  1887,  the  council  passed  a  reso- 
lution that  P.  Brady,  collector,  be  instructed  to  have  the 
roll  for  1886  returned  by  the  24th  inst.,  and  that  the  time 
will  not  be  further  extended. 
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And  on  the  17th  January,  1888,  which  was  after  the  dis-  Judgment, 
tress  and  before  the  replevy,  the  council  passed  a  resolution  Armour, 
that  the  time  for  the  collection  of  the  unpaid  taxes  for  ^- 
1886  be  extended  until  the  15th  day  of  February,  1888, 
and  that  P.  Brady  be  authorized  to  collect  until  that  date 

And  on  the  21st  September,  1888,  the  council  passed  a 
resolution  that  P.  Brady,  the  collector,  be  sustained  by  the 
village  corporation  in  the  defence  of  the  suit  ^  brought 
against  him  by  E.  C.  Lewis,  for  seizure  of  goods  for  taxes  of 
1886  ;  and  that  he  be  indemnified  for  any  expense  he  may 
be  put  to  in  the  case,  so  far  as  can  legally  be  done  by  this 
council. 

The  roll  for  1886  remained  in  the  hands  of  the  defen- 
dant from  the  time  of  the  delivery  thereof  to  him  by  the 
clerk,  about  the  1st  January,  1887,  until  at  and  after  the 
distress  and  replevy  of  the  plaintiff's  goods. 

We  do  not  think  that  the  omission  of  the  clerk  to  de- 
liver the  roll  to  the  collector  on  or  before  the  1st  Octoben 
and  until  the  1st  January  following,  although  it  might 
render  the  clerk  liable  to  the  penalty  imposed  by  section 
225,  had  the  effect  of  preventing  the  collector  from  pro- 
ceeding to  collect  the  taxes  mentioned  in  the  roll  as  soon 
as  the  same  was  delivered  to  him,  or  of  rendering  such 
proceedings  invalid. 

We  think  the  provisions  of  section  120  directory,  and 
not  imperative  in  the  sense  of  rendering  the  omission  to 
deliver  the  roll  to  the  collector  on  or  before  the  time  speci- 
fied fatal  to  the  collection  of  the  taxes  for  the  year  in 
which  the  omission  has  been  made. 

The  defendant  was  either  the  collector  within  the  mean- 
ing of  section  132  when  he  made  the  distress,  and,  having 
the  roll  still  in  his  hands  unreturned,  was  authorized  to 
make  the  distress:  Newberry  v.  Stephens,  16  U.  C.  R.  65  • 
or  he  was  a  person  authorized  as  collector,  or  in  the  stead 
of  the  collector,  by  the  resolutions  of  the  council,  the  roll 
not  having  been  returned  by  him,  to  continue  the  levy  and 
collection  of  the  taxes  under  section  133,  which  provides 
no  limit  of  time  for  the  collection  of  the  taxes  in  such 
case,  and  in  either  case  the  distress  b}^  him  was  valid. 
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Judgment.       The  plaintiff  was  a  resident  of  the  village  in  the  year 
Armour,     1886,  and  was  assessed  as  such  in  that  year,  and  it  was  for 
^-  ^'       the  taxes  in  respect  of  such  assessment  that  the  distress 
was  made,  and  there  was  no  hardship  in  his  being  com- 
pelled to  pay  them. 

The  by-law  for  the  assessment  and  levying  of  rates  for 
the  year  1885  was  passed  by  the  council  of  the  village  on 
the  11th  December,  1885,  and  it  was  thereby  provided  that 
the  rates  imposed  by  this  by-law  should  be  collected  and 
paid  over  to  the  treasurer  on  before  the  14th  December, 
1885,  by  the  collector  of  rates  for  the  said  village  of  Essex 
Centre,  in  so  far  as  the  law  would  enable  him  to  do  so ;  and 
it  was  thereby  also  provided  that  Patrick  Brady  should  be 
and  he  was  thereby  appointed  collector  to  collect  said  taxes, 
rates,  &c. 

On  the  23rd  December,  1886,  the  defendant  entered  into 
a  bond  with  sureties  as  collector  to  the  corporation  of  the 
village  of  Essex  Centre,  which  recited  that  he  had  been 
chosen  and  appointed  collector  of  rates  for  the  said  corpo- 
ration, and  on  the  same  day  a  resolution  was  passed  by  the 
council  of  the  village  that  the  bonds  of  Patrick  Brady  as 
collector  be  accepted  as  presented  to  the  council.  No  other 
appointment  of  the  defendant  as  collector  was  proved,  and 
the  defendant  swears  that  he  did  not  think  he  made  any 
declaration  of  office  for  any  year. 

The  effect  of  the  defendant  not  having  made  and  sub- 
scribed the  solemn  declaration  required  by  R.  S.  O.  ch.  184. 
sec.  271,  was  to  subject  him  to  the  penalty  imposed  by 
sec.  277,  but  it  had  not  the  efiect  of  making  his  acts  void. 
See  Margate  Pier  Company  v.  Hannam,  3  B.  &  Aid.  266  ; 
Rex  V.  The  Justices  of  Herefordshire,  1  Chitty  700.  And 
having  been  duly  appointed  by  by-law  collector,  he  held 
office  until  removed  by  the  council,  even  if  what  was  done 
by  the  council  in  1886  by  resolution  accepting  his  bond  as 
collector,  in  which  it  was  recited  that  he  had  been  appointed 
collector,  did  not  constitute  a  good  appointment.  See 
R.  S.  0.  ch.  184,  sec.  279. 

On  the  23rd  December,  1887,  the  council  passed  a  by-law 
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appointing  Richard  Wolfe  collector  of  rates  for  the  year  Judgment. 
1887,  and  it  was  contended  that  this  was  in  effect  a  removal  Armour, 
of  the  defendant  from  his  office  of  collector ;  ibut  we  do  not  ^- 
think  so,  for  Wolfe  was  only  appointed  collector  of  rates 
for  the  year  1887,  and  by  E.  S.  0.  ch.  193,  sec.  12,  the 
council  of  every  municipality,  except  counties,  shall  appoint 
such  number  of  assessors  and  collectors  for  the  municipality 
as  they  may  think  necessary  ;  but  even  if  it  had  that  effect, 
the  roll  for  1886  had  not  been  returned  by  the  defendant, 
and  the  resolution  of  the  council  of  the  17th  January,  1888, 
authorized  him  to  continue  the  collection  of  the  unpaid 
taxes  under  R.  S.  0.  ch.  193,  sec.  133,  and  legalized  the 
distress  then  made.    See  Woodfall,  L.  &  T.,  8th  ed.,  394  ; 
Whitehead  v.  Taylor,  10  A.  &  E.  210. 

It  was  proved  that  the  defendant  duly  demanded  the 
taxes  distrained  for  from  the  plaintiff  on  the  11  th  January, 
1887,  and  this  demand  was  sufficient  to  warrant  the  dis- 
tress ;  and  the  fact  that  the  defendant  several  times  after- 
wards demanded  the  said  taxes  from  the  plaintiff  did  not 
affect  the  validity  of  the  first  demand,  which  was  the  only 
demand  that  was  required. 

We  are  of  opinion,  therefore,  that  the  distress  was  law- 
ful, and  that  the  judgment  of  Ferguson,  J.,  should  be 
affirmed,  and  this  appeal  dismissed  with  costs. 
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[QUEEN'S  BENCH  DIVISION.] 
Laing  et  al.  V.  Slingerland  ET  AL. 

Bail — Discharge — Action  on  recognizance — Surrender  of  principal — Notice 
of  surrendei — Exoneretur — Bail  relieved  on  terms — Amount  of  recovery 
against  hail— Rules  1062,  1064,  89. 

The  defendants  were  special  bail  for  one  S.  upon  a  recognizance  in  an 
action  by  the  plaintiffs  against  S. 

The  proceedings  in  the  original  action  were  begun  and  carried  on  in  the 
county  of  Middlesex,  and  the  condition  of  the  recognizance  was  that  S. 
would,  if  condemned,  satisfy,  &c.,  or  render  himself  to  the  custody  of 
the  sheriff  of  Middlesex  ;  or  the  cognizors,  the  present  defendants, 
would  do  so  for  him. 

R.  S.  0.,  1877,  ch.  50,  sec.  40  (now  Rule  1062)  provides  for  the  render  of 
the  defendant  to  the  sheriff  of  the  county  in  which  the  action  against 
such  defendant  has  been  brought ;  and  sec.  42  of  the  same  Act  (now 
Rule  1064)  provides  that  special  bail  may  surrender  their  principal  to 
the  sheriff  of  the  county  in  which  the  principal  is  resident  or  found, 
and  that  upon  proof  of  due  notice  to  the  plaintiff  of  the  surrender,  and 
production  of  the  sheriff's  certificate  thereof,  a  Judge  shall  order  an 
exoneretur  to  be  entered  on  the  bail-piece,  and  thereupon  the  bail 
shall  be  discharged. 

The  defendants  on  the  7th  February,  1888,  rendered  S.  to  the  sheriff  of 
Norfolk,  S.  being  found  in  that  county,  and  obtained  from  the  sheriff  a 
certificate  of  such  render  but  obtained  no  order  for  the  entry  of  an 
exoneretur.  The  writ  of  summons  in  this  action  upon  the  recognizance 
was  served  on  the  defendants  on  the  10th  of  April,  1888,  and  on  the 
16th  April,  1888,  the  defendants  served  on  the  plaintiffs  a  notice  of  the 
render  of  S.  to  the  sheriff  of  Norfolk. 

Held,  that  the  bail  were  not  entitled  to  be  discharged,  and  that  the 

Elaintiffs  were  entitled  to  bring  this  action  upon  the  recognizance, 
ecause  no  order  for  an  exoneretur  had  been  obtained,  notwithstanding 
the  notice  of  render ;  but  that,  the  substantial  duty  of  rendering  the 
principal  having  been'  performed,  the  defendants  should  be  relieved 
upon  terms. 

The  Court  ordered  that  upon  the  defendants  filing  an  order  for  an  exon- 
eretur within  two  weeks  and  paying  the  costs  of  the  action  within  ten 
days  after  taxation,  the  judgment  for  the  plaintiffs  should  be  set  aside 
and  all  further  proceedings  stayed  ;  otherwise  judgment  to  be  entered 
for  the  plaintiffs  with  costs. 

Held,  also,  that  under  Rule  89  of  T.  T.  1856,  (now  Rule  1085)  the  liability 
of  bail  is  limited  to  the  amount  of  their  recognizance  ;  and  the  plaintiff 
having  recovered  in  the  original  action  the  whole  sum  sworn  to  in  the 
affidavit  of  debt,  his  recovery  against  the  bail  should  not  in  any  event 
be  more  than  the  former  amount. 

Statement.       ^'Si^  was  an  action  against  bail,  tried  at  Simcoe  before 
Ferguson,  J. 

The  facts  appear  in  the  judgments. 

Gibbons,  for  the  plaintiffs. 

G.  McDougall,  Q.C.,  for  the  defendants. 
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December  12,  1888.    Ferguson,  J. :—  Judgment. 

Ferguson,  > 

The  action  is  upon  the  recognizance  against  the  deien- 
dants,  who  became  special  bail  for  the  defendant  in  an 
action  by  the  plaintiffs  against  one  Darius  G.  Slingerland- 
The  amount  claimed  for  costs  and  condemnation  money  is 
$705.51.  The  plaintiffs  shew  by  an  exemplification  of  the 
judgment,  and  it  is  not  disputed,  that  they  recovered  this, 
sum  against  Darius  G.  Slingerland  in  that  action. 

The  present  action  was  commenced  by  writ  of  summons 
tested  the  6th  day  of  April,  1888. 

The  judgment  in  the  action  against  Darius  G.  Slinger- 
land was  recovered  on  the  20th  day  o£  March,  1888.  The 
proceedings  in  that  action  were  carried  on  in  the  county 
of  Middlesex,  and  the  venue  was  laid  in  that  county. 

The  defendants  set  up  as  a  defence  that  on  the  7th  day 
of  February,  1888,  they  duly  rendered  thefsaid  Darius  G. 
Slingerland  to  the  custody  of  the  sheriff  of  the  county  of 
Norfolk,  pursuant  to  the  statute  in  that  behalf,  who  there- 
upon certified  in  writing  that  such  surrender  was  duly 
made;  that  at  the  time  of  such  surrender  the  said  Darius 
G.  Slingerland  was  residing  in  the  county  of  Norfolk,  and 
had  been  residing  and  carrying  on  business  there  before 
the  commencement  of  this  action.  They  also  say  that  he 
has  been  continuously  confined  in  the  common  jail  of  the 
county  of  Norfolk  under  the  writ  of  capias,  and  is  still  so 
confined,  and  that  since  the  16th  day  of  April,  1888,  the 
plaintiffs  have  had  notice  and  knowledge  of  this  fact  and 
of  the  render  by  them  to  the  sheriff'  of  Norfolk  of  Darius 
G.  Slingerland.  They  also  say  that  they  had  no  notice  of 
the  judgment,  and  that  there  was  no  writ  of  ca.  sa.  or 
return  thereto  non  est  inventus,  or  otherwise,  before  the 
commencement  of  this  action. 

The  plaintiffs,  however,  shew  that  they  issued  a  ca.  sa.  to 
fix  bail,  which  was  tested  the  21st  day  of  March,  1888. 
This  writ  was  made  returnable  within  fifteen  days  after 
the  receipt  of  it  by  the  sheriff.    It  was  delivered  to  the 

50— VOL.  XVII.  O.R 


304 


THE  ONTARIO  REPORTS,  1889- 


[vol. 


Judgment,  sheriff  on  the  same  21st  day  of  March,  and  returned  non 
Ferguson,  J.  ^st  inventus  by  him. 

The  chief,  if  not  the  sole,  matter  of  contention  at  the 
trial  was  as  to  whether  or  not  the  defendants  had  suc- 
ceeded in  shewing  that  they  had  properly,  and  according 
to  the  statute  and  the  law,  rendered  their  principal  to  the 
sherifi  of  the  county  of  Norfolk,  so  as  thereby  to  become 
discharged  from  liability  to  the  plaintiffs  upon  the  recog- 
nizance or  bail  piece. 

The  condition  of  the  recognizance  was  that  if  the  then 
defendant  should  be  condemned  in  the  action,  he  would 
satisfy  the  costs  and  condemnation  money,  or  render  him- 
self to  the  custody  of  the  sheriff  of  the  county  of  Middlesex 
or  that  they,  the  cognizors,  would  do  so  for  him.  See  sec. 
40,  ch.  50,  K  S.  O.,  1877,  the  Act  in  force  at  the  time.  No 
question  is  raised  as  to  the  regularity  or  propriety  of  this 
recognizance. 

Section  42  of  the  same  Act  provides  for  the  surrender 
by  special  bail  of  their  principal  to  the  sheriff  of  the 
county  in  which  such  principal  is  resident  or  found,  and 
for  such  sheriff  receiving  the  principal  into  custody  and 
giving  such  bail  a  certificate  under  his  hand  and  seal  of 
office  of  such  surrender  ;  and  that  a  Judge  of  the  Court 
upon  due  notice  to  the  plaintiff  or  his  attorney  of  such 
surrender,  and  upon  production  of  the  sheriff's  certificate 
thereof,  shall  order  an  exoneretur  to  be  entered  on  the  bail 
piece,  and  that  thereupon  the  bail  shall  be  discharged. 

There  is  no  doubt  that  if  bail  do  what  is  required  by 
this  section,  they  will  be  discharged.  It  was  taken  as  one 
of  the  facts  and  not  in  any  way  disputed  that  the  defen- 
dants did  in  fact  render  their  principal  to  the  custody  of 
the  sheriff  of  Norfolk  at  the  time  they  in  their  defence 
say,  and  that  the  principal  remained  in  such  custody ;  and 
the  defendants  obtained  a  certificate  of  such  render  under 
the  hand  and  seal  of  office  of  the  sheriff,  bearing  date  the 
7th  day  of  February,  1888  ;  but  no  order  has  been  obtained 
for  the  entry  of  an  exoneretur,  and  none  has  been  entered 
on  the  bail  piece. 
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The  defendants  put  in  a  writ  of  capias  ad  satisfaden-  Judgment. 
d\im  issued  by  the  plaintiffs  in  the  original  action,  which  Ferguson,  J. 
was  admitted  to  have  been  delivered  to  the  sheriff  of  Nor- 
folk on  the  6th  of  June,  1888,  charging  the  original  defen- 
dant in  execution,  but  I  do  not  find  this  writ  amongst  the 
papers. 

A  notice  of  render  to  the  sheriff  of  Norfolk  is  put  in 
and  service  of  it  admitted  by  the  plaintiffs'  solicitors  on 
the  16th  day  of  April,  1888.  The  writ  of  summons  in  the 
present  action  was  served  on  the  10th  of  April,  1888.  It 
appears  by  the  admission  of  service  of  a  notice  of  another 
character,  and  apparently  given  in  certain  proceedings  un- 
der the  Indigent  Debtors'  Act,  that  the  plaintiffs'  solicitors 
had  knowledge  as  early  as  the  11th  day  of  February,  1888, 
that  the  defendant  was  in  close  custody  in  the  county  of 
Norfolk  ;  but  it  is  not  contended  that  they  or  the  plaintiffs 
were  given  specific  notice  of  the  render  to  the  sheriff  of 
Norfolk  until  the  16th  day  of  April,  1888,  which  was,  how- 
ever, within  eight  days  of  the  time  of  the  service  of  the 
writ  of  summons  upon  the  defendants  in  this  action. 

Rule  88  of  the  Rules  of  Trinity  Term,  1856,  the  one  in 
force  when  these  proceedings  were  had,  now  embodied 
in  Rule  1084,  is  as  follows : 

When  the  plaintiff  proceeds  by  action  on  the  recogni- 
zance of  bail,  the  bail  shall  be  at  liberty  to  render  their 
principal  at  any  time  within  the  space  of  eight  days  next 
after  the  service  of  the  process  upon  them,  but  not  at  any 
later  period ;  and  upon  notice  thereof  given,  the  proceed- 
ings shall  be  stayed  upon  payment  of  the  costs  of  the  writ 
and  service  thereof  only." 

The  render  mentioned  in  this  Rule  seems  to  me  to  mean 
a  I'ender  in  accordance  with  the  condition  of  the  recogni- 
zance, which  is  to  the  sheriflf  of  the  county  in  which  the 
action  against  the  original  defendant  has  been  brought ;  a 
render  to  any  other  sheriff  being  specifically  provided  for 
by  section  42  of  the  Act  before  referred  to,  which  provides 
for  the  obtaining  of  the  order  for  entry  of  the  exoneretur 
and  the  discharge  of  the  bail,  and  not  for  a  stay  of  pro- 
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Judgment,  ceedings  on  payment  of  costs;  and  I  do  not  think  this 
Ferguson,  J.  I^nle  88  is  applicable  to  the  case  of  these  defendants  ;  and 
besides,  although  they  gave  their  notice  of  render  within 
eight  days  of  service  of  process  upon  them,  yet,  so  far  as 
appears,  they  did  not  pay  or  tender  or  offer  to  pay  the 
costs  of  the  writ  and  service,  as  provided  by  the  Rule ;  and 
the  case  Horn  v.  Whitcomhe,  5  Dowl.  P.  C.  828,  by  Baron 
Parke,  under  a  Rule  the  same  in  this  respect  as  Rule  88, 
seems  to  shew  that  the  payment  of  the  costs  mentioned  in 
the  Rule  is  a  condition  on  which  the  proceedings  are  stayed  ;  | 
and  that  if  they  are  not  paid,  the  plaintiffs  may  go  on  \ 
with  the  action.  The  words  of  the  learned  Judge,  as 
reported,  are  :  "The  render  itself  was  no  stay  of  proceed- 
ings ;  and  the  plaintiff  was  compelled  to  go  on  with  the 
action  to  recover  his  costs." 

The  case  Wright  v,  Tucker,  6  U.  C.  R.  24,  referred  to 
more  than  once  by  counsel,  seems  to  have  been  decided 
under  a  Rule  quite  different  in  its  provisions,  for  the  con- 
cluding part  is,  "  and  upon  notice  thereof  given  to  the  ' 
plaintiff  or  his  attorney  in  the  original  suit,  all  further 
proceedings  on  the  recognizance  shall  cease." 

Then,  if  I  am  right  in  thinking  that  Rule  88,  above 
referred  to,  does  not  apply  to  the  case,  the  question  is,  has 
it  been  made  to  appear  that  the  defendants  did  what  was 
sufficient  to  enable  them  to  avail  themselves  of  the  pro- 
visions of  the  42nd  section  of  the  Act,  and  say  that  they 
were  discharged  ? 

They  made  the  render  or  surrender  to  the  sheriff  of 
Norfolk,  and  they  obtained  his  certificate.     They  gave 
notice  to  the  plaintiffs'  solicitors  on  the  16th  day  of  April,  ' 
1888.  This  was  after  the  return  of  the  ca.  sa.  to  fix  the  bail, 
and  after  the  commencement  of  this  action. 

It  was  objected  by  counsel  for  the  defence  that  the  ca.  sa, 
against  the  principal  was  sent  out  and  returned  by  the 
sheriff  of  Middlesex  "  non  est  inventus,"  whilst  the  plain-  ' 
tiffs'  solicitors  were  aware  of  the  fact  that  the  original 
defendant  was  in  custody,  and  in  the  gaol  of  the  county  of 
Norfolk,  and  that  the  ca.  sa.  was  therefore  bad.    I  do  not 
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see  that  this  contention  can  be  sustained.    The  writ  of  Judgment, 
execution  to  fix  bail  mnst  be  directed  to  the  sheriff  of  the  Ferguson,  J. 
county  in  which  the  venue  is  laid.  It  must  be  sued  out  and 
returned  before  any  proceedings  against  the  bail,  for  the 
bail  are  not  bound  to  render  their  principal  until  they 
know,  from  the  species  of  execution  the  plaintiff  may  think 
proper  to  adopt,  whether  he  intends  to  proceed  against 
the  person  of  their  principal  or  not ;  and  for  the  purpose  of 
affording  the  bail  this  information,  the  writ  must  be  entered 
in  the  books  kept  in  the  sheriff's  office  for  the  purpose,  and 
there  must  be  a  given  time  at  least  between  the  teste  and 
return  of  the  writ, 
i      In  the  present  case  I  must  assume  that  all  this  was 
regularly  and  accurately  done,  and  it  was  all  done  before 
there  was  any  formal  or  specific  notice  of  any  render  or 
I   pretended  render  of  the  principal  to  the  sherifl'of  Norfolk, 
i   The  knowledge  that  the  plaintiffs'  solicitors  obtained  from 
i  .  the  notice  apparently  given  for  entirely  a  different  purpose, 
i  and  under  the  Indigent  Debtors'  Act,  certainly  did  not  pre- 
1  vent  the  plaintiffs  from  issuing  their  ca.  sa.  to  fix  bail,  and 
I  having  it  directed  to  the  only  sheriff  to  whom  it  could  be 
j  directed,  and  the  sheriff'  could  make  no  other  return  than 
.  the  one  made  by  him,  for  the  original  defendant  was  not 
j.  within  his  county. 

'  it  was  contended  that  the  fact  that  on  the  6th  day  of 
June,  1888,  the  plaintiffs  caused  a  writ  of  ca.  sa.  in  the 

I  original  action  to  be  placed  in  the  hands  of  the  sheriff  of 
I  I;  Norfolk,  charging  the  original  defendant  in  execution,  had 
J  !  the  effect  of  discharging  the  bail,  the  present  defendants, 
j  I  No  authority  was  referred  to  in  support  of  this.  In 
I  j  Read  v.  Hilts,  4  U.  C.  K  175,  it  is  said  that  where  the 

I  sheriff*  is  requested  to  return  non  est  inventus,  he  need  not 
J  search  for  the  principal,  but  if  he  do,  and  arrest  him,  the 
J  i  bail  are  discharged.  In  lligyens  Case,  Cro.  Jac.  320,  it  is 
J  laid  down  that  if  the  bail  be  arrested,  although  there  be 
jj  I  not  full  satisfaction,  the  plaintiff  can  never  afterwards 

I  meddle  with  the  principal.    But  if  there  be  two  bail,  and 

j  one  be  in  execution,  the  plaintiff  may  yet  also  take  the 
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Judgment,  other.  And  if  the  principal  be  in  execution,  the  plaintiff 
Ferguson,  J,  cannot  take  the  bail.  But  I  do  not  think  these  cases  bear 
upon  the  real  subject  of  the  contention,  and  if  I  am  right 
in  the  view  that  I  have  stated  respecting  Rule  88  and 
section  42  of  the  Act,  it  appears,  I  thinks  that  before  this 
action  the  recognizance  was  forfeited.  The  defendants 
might  have  moved  for,  and  very  probably  would  have 
obtained  the  order  for  the  entry  of  the  exonei-etur,  had 
they  given  and  proved  proper  notice  to  the  plaintiff,  as 
required  by  section  42,  and  would  have  thereby  become 
discharged ;  but  they  did  not  do  so,  and  the  right  of  action 
against  them  accrued  to  the  plaintiffs. 

This  right  of  action  I  think  the  plaintiffs  had  at  the  time 
they  commenced  this  suit.  There  is  no  pleading  by  way  of 
defence  setting  up  matter  arising  after  action,  and  after  some 
search  I  have  failed  to  find  any  authority  shewing  that  the 
plaintiffs  cannot  recover.  The  defendants  made  the  attempt 
to  become  discharged  under  section  42,  but -I  am  of  the 
opinion  that  they  did  not  do  what  was  required  to  accom- 
plish that  object. 

T  am  of  the  opinion  that  the  plaintiffs  are  entitled  to 
recover  the  amount  of  the  costs  and  condemnation  money 
in  the  original  action  from  the  defendants,  together  with 
the  costs  of  this  action,  and  the  judgment  will  be  accor- 
dingly. 

The  defendants  moved  before  the  Divisional  Court, 
Hilary  Sittings,  1889,  to  set  aside  this  judgment,  and 
enter  judgment  for  the  defendants,  or  for  a  new  trial, 
upon  the  ground  that  the  verdict  was  contrary  to  law  and 
the  evidence  ;  and  also  for  leave  to  amend  their  statement 
defence  by  setting  up  that  in  June,  1888,  after  this  action 
was  brought,  the  plaintiffs  issued  a  ca.  sa  to  the  sheriff'  of 
Norfolk,  under  which  Darius  G.  Slingerland  was  arrested 
and  was  thenceforth  held  by  him  until  he  was  discharged 
by  an  order  of  the  Court ;  that,  in  any  event,  the  judgment 
should  be  reduced  to  $540.55,  the  amount  mentioned  in 
the  bail  piece.  They  also  gave  notice  of  an  application  to 
the  Court  for  an  order  that  an  exoneretur  might  be  entered 
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on  the  bail  piece  and  the  defendants  discharged  from  liabil-  Argument, 
ity  upon  it. 

The  motion  was  argued  on  7th  February,  1889,  before  a 
Divisional  Court  composed  of  Armour,  C.  J.,  Faloonbridge 
and  Street,  JJ. 

WatsoU)  for  the  defendants.  The  plaintiffs'  proceedings 
against  the  bail  were  irregular  from  the  time  of  the  sur- 
render of  the  principal :  MerrymanY.  Quibble,  1  Chit.  128 ; 
Lewis  V.  Grimston^  1  Jur.  514;  5  Dowl.  P.  C.  711.  The 
surrender  was  properly  made  to  the  sheriff  of  Norfolk  ; 
Ballantyne  v.  Cavipbell,  13  U.  C.  L.  J.  224 ;  Wright  v. 
lucker,  6  U.  C.  R.  24 ;  Con.  Rules  1064,  1084.  I  refer  also 
to  Horn  v.  Whitcombe,  5  Dowl.  P.  C.  328 ;  Byrne  v. 
Aguilar,  3  East  306 ;  Sherratt  v.  FLoyer,  2  Ring.  18  ; 
Briggs  v.  Richardson,  2  Dowl.  P.  C,  158  ;  Burks  v.  Maine, 
16  East  2  ;  Potts  v.  Baird,  7  P.  R.  113  ;  Grierson  v.  Corbett, 
8  P.  R.  517. 

The  trial  Judge  was  wrong,  at  any  rate,  in  awarding 
the  plaintiffs  more  than  the  amount  of  the  recognizance  : 
Con.  Rule  1085  ;  Baker  v.  Jackson,  9  0.  R.  661  ;  Jonas  v. 
Tepper,  1  E.  &  E.  327  ;  5  Jur.  N.  S.  545. 

Gibbons,  for  the  plaintiffs.  The  procedure  is  given  in 
Harrison's  C.  L.  P.  Act  (2nd  ed.),  pp.  36  and  37,  in  notes 
to  sees.  35-37  of  the  Act.  Upon  doing  certain  things  the 
bail  are  entitled  to  be  discharged.  The  English  practice 
is  different:  there  is  no  necessity  in  England  for  an 
exoneretur :  Bird  v.  Atkins,  7  Dowl.  P.  C.  769.  The  plain- 
tiflfs  had  a  bond  which  entitled  them  to  the  production  of 
Darius  G.  Slingerland  in  Middlesex.  The  only  way  the 
defendants  could  escape  producing  him  in  Middlesex,  or 
paying  the  debt  and  costs,  was  under  sec.  37  of  the  Act  as 
printed  in  Harrison,  (now  Con.  Rule  1064).  They  have 
not  brought  themselves  under  that  Rule,  and  they  are  not 
discharged.  1  refer  to,  Linley  v.  Cheeseman,  Drap.  55  j 
Read  v.  Scovill,  16  U.  C.  R.  453  ;  McPherson  v.  Bail  of 
Mosier,  2  0.  S.  491. 
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Judgment.  March  7,  1889.  The  judgment  of  the  Court  was  de- 
Street,  J.  livered  by 

Street,  J. : — 

By  Con.  Rule  1062,  which  is  identical  with  and  con- 
tinues the  former  enactment,  R.  S.  0.,  1877,  ch.  50,  sec. 
40,  it  provided  that  :  The  condition  of  the  recognizance 
of  special  bail  shall  be,  that,  if  the  defendant  be  condemned 
in  the  action  at  the  suit  of  the  plaintiff,  he  will  satisfy  the 
costs  and  condemnation  money,  or  render  himself  to  the 
custody  of  the  sheriff  of  the  county  in  which  the  action 
against  such  defendant  has  been  brought,  or  that  the  cog- 
nizors  will  do  so  for  him." 

The  action  in  which  the  recognizance  in  question  was 
given  was  brought  in  the  county  of  Middlesex ;  the  con- 
dition here,  therefore,  was,  that  the  debtor  should  render 
himself  to  the  sheriff  of  Middlesex, 

But  by  Consolidated  Rule  1064,  identical  with  sec.  42, 
ch.  50,  R.  S.  0.,  1877,  it  is  provided  that  "  Special  bail  on 
production  of  a  copy  of  the  bail  piece,  *  *  may  sur- 
render their  principal  to  the  sheriff  of  the  county  in  which 
the  principal  is  resident  or  found  ;  *  *  and  any  Judge 
of  the  Court  in  which  the^action  is  pending,  upon  proof  of 
due  notice'  to  the  plaintiff  or  his  solicitor  of  the  surrender, 
and  upon  production  of  the  sheriff's  certificate  thereof, 
shall  order  an  exoneretur  to  le  entered  on  the  bail  piece, 
and  thereupon  the  bail  shall  be  discharged.'' 

Under  these  enactments  the  bail  may  be  discharged 
in  two  ways :  1st.  By  render  of  the  debtor  to  the  sheriff 
of  the  county  in  which  the  action  is  brought,  with- 
out notice  and  without  obtaining  an  order  for  exonere- 
tur; or  2nd.  By  render  of  the  debtor  to  the  sheriff  of  a 
county  other  than  that  in  which  the  action  is  brought,  fol- 
lowed by  notice  to  the  plaintiffs'  solicitor,  and  by  the 
obtaining  from  a  Judge  of  an  order  that  an  exoneretur  be 
entered  upon  the  bail  piece. 

In  the  present  case  the  defendants  rendered  the  debtor 


xvil] 


LAING  V.  SLINGERLAND. 


401 


to  the  sheriff  of  a  county  other  than  that  in  which  the  Judgment, 
action  was  brought,  and  did  nothing  more  until  after  the  street,  J. 
action,  when  they  gave  the  plaintiffs'  solicitor  notice  of  the 
render,  but  stopped  there;  and  to  this  day  they  have 
obtained  no  order  for  the  entry  of  an  exoneretur.  Under 
these  circumstances,  it  is  clear  that  the  bail  have  not  done 
that  which  entitles  them  to  be  discharged.  The  only  ques- 
tion is,  whether  the  Court  should  exercise  the  right  of 
relieving  them  from  the  breach  of  the  recognizance,  and  if 
eo,  what  terms  should  be  imposed. 

The  plaintiff*  were  entitled  to  bring  their  action  upon  the 
recognizance,  because  no  exoneretur  had  been  entered  upon 
it,  notwithstanding  the  notice  of  the  render,  because  the 
bail  piece  itself  is  the  best  evidence  as  to  whether  or  not 
the  liability  of  the  bail  has  been  terminated,  and  the  plain- 
tiff" is  not  bound  in  the  absence  of  an  exoneretur  to  accept 
the  statement  contained  in  the  notice  of  render.  The 
render  itself  is,  however,  the  substantial  duty  which  th& 
bail  undertake  to  perform,  and  the  Courts  seem  to  have 
been  in  the  habit  of  giving  relief  upon  terms  where  this, 
duty  has  been  substantially,  though  irregularly,  performed  i 
Wild  Y.  Harding,  8  Mod.  281;  Brookhouse  v.  Sheriff  of 
Derbyshire,  5  B.  &  C.  244;  Anon,,  1  Salk.  101. 

The  defendants  here  have  been  guilty  of  great  delay  in 
making  their  application  to  be  relieved  upon  obtaining  an 
order  for  an  exoneretur ;  but  in  view  of  the  fact  that  they 
rendered  the  defendant  to  the  sheriff  before  this  action  was. 
brought,  and  that  the  plaintiffs  had  notice  of  that  fact, 
we  are  still  entitled  to  relieve  the  defendants  from  the  con- 
sequences of  their  omission  formally  to  complete  their 
discharge. 

I  think  in  any  event  the  defendants  are  entitled  to  have 
the  judgment  reduced  to  $540.55,  the  amount  mentioned  iii 
the  recognizance.  Under  Rule  89  of  Trinity  Term,  1856, 
now  Con.  Rule  1085,  "  Bail  shall  only  be  liable  to  the  sum 
sworn  to  by  the  affidavit  of  debt,  and  the  costs  of  suit, 
not  exceeding  in  the  whole  the  amount  of  their  recogni- 
zance."   The  amount  of  the  recognizance  here  is  $540.55, 
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Judgment,   the  plaintiffs  having  recovered  in  the  former  action  the 
Street,  J.   whole  sum  sworn  to  in  the  affidavit  of  debt ;  and  I  think 
the  liability  of  the  bail  is  to  be  limited  to  that  sum. 

The  proper  order  to  make  will,  therefore,- be  that,  if  the 
defendant  obtains  and  files  in  Court  within  two  weeks  an 
order  that  an  exonevetur  be  entered  on  the  bail  piece,  and 
also  pays  the  costs  of  this  action  and  of  this  motion  within 
ten  days  'af ter  the  taxation,  the  judgment  be  set  aside,  and 
all  further  proceedings  in  the  action  be  stayed.  Otherwise 
that  judgment  be  entered  for  the  plaintiff  for  $540.S5,  with 
full  costs  of  this  action  and  motion. 


[CHANCERY  DIVISION.] 

Dominion  Bank  v.  Oliver  et  al.  " 


Banks  and  banking — Mortgage — Renewal  notes —  Warehouse  receipts — Ne^ 
gotiation — B.  S.  C.  ch.  120,  sec.  53,  subsec.  4. 

Where  a  bank,  holding  a  mortgage  as  additional  security  for  the  payment 
of  certain  notes,  substitutes  for  these  notes  renewals  from  time  to  time, 
without,  however,  receiving  actual  payment,  the  whole  series  of  notes 
and  renewals  form  links  in  one  and  the  same  chain  of  liability,  which 
is  secured  by  the  mortgage,  although,  as  a  matter  of  book-keeping,  the 
bank  may  have  treated  the  first  notes,  and  the  subsequent  substituted 
notes  as  paid  by  the  application  of  the  proceeds  from  time  to  time  of 
the  renewals. 

The  simple  renewal  of  notes  by  a  bank  is  not  a  "  negotiation  "  within  the 
meaning  of  sec.  53,  subsec.  4,  of  the  Bank  Act,  R.  S.  C. ,  ch.  120,  so  as 
to  validate  a  warehouse  receipt  taken  as  collateral  security  therefor, 
no  such  new  advance  being  made,  and  no  such  valuable  consideration 
being  given  or  surrendered  contemporaneously  by  the  bank  as  would 
represent  the  inception  of  a  new  transaction,  and  no  change  being 
wrought  in  the  condition  of  the  parties  except  the  mere  giving  of  time. 

This  was  an  appeal  from  the  report  of  Mr.  Winchester, 
official  referee,  made  in  this  action  on  Februar}^  4th,  1889. 

The  action  was  brought  by  the  Dominion  Bank  against 
J.  D.  Oliver  and  W.  H.  Knowlton,  for  specific  performance 
of  an  agreement  for  the  sale  of  land,  which  sale  had  been 
made  by  the  plaintiffs  under  the  powers  of  sale  contained 
in  two  mortgages  made  by  Patrick  Burns  to  them,  one 
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dated  September  9th,  1879,  and  the  other  September  80th,  Statement. 
1879. 

The  defendants  who  were  puisne  mortgagees  of  the 
premises  sold,  immediately  after  the  plaintiffs,  in  their 
statement  of  defence,  amongst  other  things,  charged  that 
the  plaintiffs'  mortgages  were  made  to  secure  certain  pro- 
missory notes,  and  that  some  of  these  notes  had  been  paid, 
and  that  little,  if  anything,  remained  due  to  the  plaintiffs 
upon  their  said  mortgages ;  and  by  counter-claim  asked 
that  an  account  might  be  taken  of  the  amount  due  to  the 
plaintiffs. 

On  January  20th,  1888,  judgment  was  given  referring  it 
to  Mr.  Winchester,  to  ascertain  the  amount  due  to  the 
plaintiffs  as  mortgagees. 

By  his  report  now  appealed  from,  he  found  the  amount 
due  to  the  plaintiffs  as  mortgagees,  and  the  defendants 
now  contended  that  this  amount  was  incorrect,  for  that 
the  first  mortgage  of  the  plaintiffs  had  been  paid  off 
and  satisfied  by  the  dealings  between  the  plaintiffs  and 
Patrick  Burns  referred  to  at  the  commencement  of  the 
judgment  of  Boyd,  C,  and  that  as  to  the  plaintiffs'  second 
mortgage,  they  had  obtained  a  warehouse  receipt  on  coal 
as  collateral  to  one  of  the  notes  comprised  in  that  mort- 
gage, and  had  improperly  allowed  the  receipt  to  remain 
unenforced,  and  the  coal  covered  by  it  to  be  sold  by  one 
Clarkson,  to  whom  Burns  had  subsequently  made  an  as- 
signment for  the  benefit  of  creditors,  whereas  the  plaintiffs 
should  have  enforced  this  warehouse  receipt  and  applied 
the  proceeds  upon  their  mortgage. 

As  to  the  warehouse  receipt,  Mr.  Winchester  had  held 
that  being  given  under  the  circumstances  which  are  men- 
tioned in  the  judgment  of  Boyd,  C,  it  was  invalid,  and 
that  the  plaintiffs  were  therefore  not  chargeable  therewith. 

The  appeal  came  up  for  argument  on  March  28th,  1889, 
before  Boyd,  C. 

Moss,  Q.  C„  for  the  defendants.  The  dealings  between 
the  plaintiffs  and  Burns  in  respect  to  the  first  mortgage, 
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Argument.  amounted  to  a  payment  so  far  as  the  defendants  are  con- 
cerned. Cameron  v,  Kerr,  3  A.  R.  30,  is  a  different  case. 
Upon  general  principles  a  second  mortgagee  becomes  a 
surety  in  effect  for  the  mortgagor,  and  any  dealing  which 
has  the  effect  of  giving  time,  discharges.  But  our  principal 
ground  is  that  the  dealings  amounted  to  payment,  and  we 
are  entitled  to  the  benetit  of  it :  Claytons  Case,  Tu dor's 
Merc.  Law  L.  C.  1.  With  regard  to  the  warehouse  receipt,  it 
was  taken  after  the  debt  was  incurred.  It  was  a  proper 
warehouse  receipt :  Bank  of  Hamilton  v.  J.  T.  Noye  Manu- 
facturing Co.,  9  0.  R.  631 ;  Re  Coleman,  36  U.  C.  K  564. 
The  receipt  became  a  valid  security,  and  could  have  been 
enforced  at  any  time  before  or  after  the  assignment.  It 
was  good  even  as  against  creditors.  The  Bank  Act,  now 
R.  S.  C.  ch.  120,  sec.  53,  authorizes  taking  warehouse  re- 
ceipts. See  especially  sec.  53,  sub-sec.  4.  Bank  of  British 
North  America  v.  Clarkson,  19  CP.  187,  is  distinguishable. 
As  to  "  negotiation,"  see  Griffin  v.  Weatherhy;  L.  R.  3  Q. 
B.  753 ;  9  B.  &  S.  726 ;  Foster  et  al  v.  Boives,  2  P.  R.  256. 
Here  negotiation  consisted  of  making  a  new  note  and  dis- 
counting it,  placing  proceeds  to  Burn's  credit,  and  allowing 
him  to  draw  a  cheque  against  it.  I  submit  that  was  a 
sufficient  negotiation  within  the  meaning  of  the  statute  to 
enable  the  bank  to  hold  the  warehouse  receipt. 

W.  K  Miller,  Q.  C,  for  the  plaintiffs.  What  was  done 
in  respect  of  the  first  mortgage  was  only  a  matter  of  book- 
keeping: Carruthers  v.  Ardagh,  20  Gr.  593;  Cameron  v. 
Kerr,  3  A.  R.  30 ;  Merchants  Bank  v.  Moffatt,5  0.  R.  at  p- 
139  ;  Chalmers  on  Bills,  3rd  ed.,  sec.  251.  The  parties  never 
intended  what  was  done  for  payment.  The  fact  that 
Burns  is  maker  and  indorser  shews  on  its  face  that  it  was 
simply  a  book-keeping  method.  As  to  the  warehouse 
receipt  the  defendants  have  no  status  to  complain  as  to  this 
matter.  Besides,  assuming  that  Burns  was  a  warehouseman, 
the  question  arises  is  this  a  receipt  of  such  a  kind  as  is  recog- 
nized by  the  Bank  Act.  Bank  of  British  North  America 
V.  Clarkson,  19  C.  P.  187,  shews  that  a  warehouse  receipt 
given  with  a  renewal  note  was  not  within  the  statute  then 
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in  force,  which  is  the  same  as  the  present  Act.    Then  Argument. 

as  to  the  duty  of  a  creditor  holding  a  security  like  this, 

and  as  to  his  liability  see  Synod  v.  De  Blaquiere,  27  Gr. 

536,  and  Municipal  Corporation  of  Township  of  East 

Zorra  v.  Douglas,  17  Gr.  462 ;  Bank  of  Montreal  v.  Davy 

et  al.,  21  C.  P.  179;  Cunningham  v.  Buchanan,  10  Gr. 

523 ;  Smith  v.  Freyler,  47  Am.  Hep.  358. 

Moss,  in  reply,  referred  again  to  Cameron  v.  Kerr,  3  A.  E,. 
30,  and  Inglis  v.  Gilchrist,  10  Gr.  589  ;  also  to  Merchants 
Bank  v.  Smith,  8  S.  C.  R  539  ;  Re  Monteith,  10  0.  R.  529. 

April  1st,  1889.    Boyd,  C.  :— 

There  was  no  payment  in  fact  of  the  notes  for  which  the 
mortgage  was  given.  At  their  maturity  they  were  taken 
up  by  the  substitution  of  renewal  notes,  and  these  by  other 
renewals,  and  so  on,  for  some  years,  but  no  money  or  other 
consideration  ever  passed  from  the  mortgagor  to  the  bank 
during  this  course  of  dealing  in  respect  of  the  debt  itself 
represented  by  the  original  notes.  The  absence  of  the 
original  notes,  and  the  representation  of  them  by  the  pre- 
sent renewals  held  by  the  bank,  does  not  appear  to  me 
material  in  view  of  what  is  said  in  Carruthers  v.  Ardagh, 
20  Gr.  593,  on  this  point.  The  bank,  no  doubt,  as  a 
matter  of  book-keeping,  treated  the  first  notes  and  the 
subsequent  substitutionary  notes  as  paid  by  the  application 
of  the  proceeds  from  time  to  time  of  the  renewals,  but  in 
truth  no  payment  in  the  proper  sense  of  the  term  is  proved. 
The  whole  series  of  notes  and  renewals  form  links  in  one 
and  the  same  chain  of  liability  which  is  secured  by  the 
mortgage. 

Upon  the  other  ground  of  appeal  as  to  the  warehouse 
receipt  taken  as  a  collateral  security  by  the  bank,  no  such 
special  circumstances  are  in  evidence  here  as  appear  in  the 
Bank  of  Hamilton  v.  J.  T.  Noye  Manufacturing  Co.,  9  0.  R- 
631.  In  this  case  there  was  simply  the  renewal  of  certain 
notes  in  the  hands  of  the  bank,  and  the  procuring  of  the 
warehouse  receipt  on  the  occasion  of  such  renewal ;  no  new 
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Judgment,  advance  being  made,  and  no  valuable  consideration  being 
Boyd,  C.  given  or  surrendered  contemporaneously  by  the  bank,which 
might  represent  the  inception  of  a  new  transaction  or  nego- 
tiation of  securities.  In  the  Bank  Act,  E,.  S.  G.  ch.  120,  sec. 
53,  sub-sec.  4,  the  negotiation  of  a  note  is  put  in  contrast 
with  its  renewal ;  the  mere  renewal  cannot  be  so  read  as  to 
mean  negotiation.  This  last  term  used  as  in  the  Act,  refers 
to  the  original  transfer  of  the  negotiable  instrument  from 
the  maker  or  holder  to  the  bank,  but  not  to  intermediate 
transfers  or  renewals  taking  place  during  the  currency  of 
the  liability  whereby  no  change  is  wrought  in  the  condition 
of  the  parties  except  the  mere  giving  of  time. 

My  judgment  is  in  favour  of  the  report  on  both  grounds, 
of  appeal.    Costs  will  follow  the  result. 


A.  H.  L. 
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ICHANCERY  DIVISION.] 
Adamson  V.  Adamson  ET  AL. 

Deed — Construction  of — Trustees  and  beneficiaries  as  joint  tenants,  and  not 
as  tenants  in  common — Executed  trusts — Estate  in  fee — Tenants  in  com- 
mon— Mesne  profits. 

iBy  a  settlement  certain  lands  were  conveyed  to  trustees,  upon  trust 
to  hold  the  said  land  *  *  situated  *  *  being  lot  No.  2  *  * 
to  G.  A.;  and  also  lot  No.  1,  situated  *  *  to  A.  A.,  sons  of  (the 
settlor)  *  *  to  the  use  of  them  their  heirs  and  assigns  as  joint  ten- 
ants, and  not  as  tenants  in  common  *  *  and,  lastly,  upon  trust,  that 
the  said  trustees  *  *  shall,  well,  and  sufficiently  convey  and  assure, 
absolutely  in  fee  to  the  said  parties  respectively,  &c. 

Meld  that  this  trust  was  an  executed  trust,  in  which  the  limitations  were 
expressly  declared,  and  that  neither  a  difficulty  in  ascertaining  the  true 
construction  and  legal  meaning  of  the  words  used,  nor  the  final  trust 
.directing  the  trustees  to  make  the  conveyances  of  the  legal  estate  made 
any  difference:  and  that  the  words  must  receive  the  same  construction 
as  if  they  were  found  in  a  common  law  conveyance. 

Held,  also,  that  an  estate  in  fee  in  Lot  2  passed  to  G.  A.,  and  that  the 
words,  "as  joint  tenants,  and  not  as  tenants  in  common,"  were  used  to 
prevent  G.  A.  and  A.  A.  from  taking  as  tenants  in  common,  as  it  was 
supposed  they  would  have  taken  under  4  Wm.  IV.  ch.  1,  see.  48,  and 
that  they  were  needlessly  used. 

Held,  also,  that  as  G.  A.  died  intestate  and  unmarried,  after  January  1st, 
1852,  the  defendants,  as  the  children  of  a  deceased  brother  of  the  plain- 
tiff, took  an  equal  share  in  the  lands  as  co-tenants  in  common  with  the 
plaintiif  A.  A. :  that  they  were  as  much  entitled  to  the  possession  of  the 
lands  as  the  plaintiff,  and  that  the  plaintiff  having  obtained  the  legal 
estate  from  the  trustees  should  hold  the  same  as  a  trustee  for  all  the 
tenants  in  common. 

Held,  also,  that  there  being  no  proof  of  ouster  of  the  plaintiff,  he  could 
not  recover  from  the  defendants  any  mesne  profits  in  this  action. 

This  was  an  interpleader  issue  ordered  to  be  tried  be-  Statement, 
tween  Alfred  Adamson  as  plaintiff,  and  Charles  F.  Adamson, 
George  D.  Adamson  and  Mary  Olive  Adamson,  to  try  the 
right  to  the  possession  of  lot  number  two,  in  the  second 
rang'e  in  the  Credit  Indian  Reserve,  north  of  Racey's  tract 
in  the  township  of  Toronto. 

The  facts  appear  in  the  judgment. 

The  evidence  was  taken  at  the  trial  at  Toronto,  on  May 
19th,  1888,  before  Ferguson,  J. 


James  Madennan,  Q.  C,  and  R.  Maclennan_  appeared 
for  the  plaintiff'. 
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Statement.      McCarthy,  Q.C.,  for  the  defendants  Charles  and  William 
Adamson. 

Donald,  for  the  defendant  Mary  Olive  Adamson. 

Subsequently  the  argument  took  place  in  January  8th 
and  9th,  1889. 

The  Attorney-General  of  Ontario,  and  Thos.  Langton, 
appeared  for  the  plaintiff. 

McCarthy,  Q.  C,  and  W.  Nesbitt  for  the  defendants. 

The  Attorney- General  and  Thos.  Langton,  for  the  plain- 
tiff. The  words,  as  joint  tenants,  cannot  be  rejected.  The 
trust  was  in  favor  of  George  and  Alfred  as  joint  tenants, 
subject  to  a  life  estate  in  each  lot  to  George  and  Alfred, 
respectively,  and  the  survivor  took  the  fee  :  Leith's  Black- 
stone,  2nd  ed.,  255-258  ;  Doe  d.  Littlewood  v.  Green,  4  M. 
&  W.  5229  ;  Doe  d.  Amlot  v.  Davies,  4  M.  &  W-.  599,  at  p. 
607,  per  Lord  Abinger.  The  evidence  does  not  shew 
that  the  defendants,  the  sons,  took  possession,  but  merely 
that  they  might  try  and  see  if  they  were  able  to  work 
the  place  themselves:  Orr  v.  Orr,  31  U.  0.  R.  13  ;  21  Gr. 
-  at  p.  415;  Jihh  v.  Jihh,  24  Gr.  at  p.  494;  White  v. 
Haight,  11  Gr.  420;  McArthur  v.  McArthur,  14  U.  C.  R. 
544 ;  Rumrell  v.  Henderson,  22  C.  P.  180 ;  Elphinstone, 
Norton  and  Clark  on  the  Interpretation  of  Deeds,  40,  76, 
90,  93  ;  Goodtitle  v.  Gibhs,  5  B.  &  C.  at  p.  717  ;  2  Cruise's 
Dig.  364 ;  2  Preston  on  Abstracts,  76 ;  Goodtitle  v.  Bailey, 
2  Cowp.  at  p.  600. 

McCarthy,  Q.  C,  and  W.  Nesbitt.  for  the  defendants. 
George  should  take  one  lot  and  Alfred  the  other;  Adam- 
son V.  Adamso7i,  7  A.  R.,  per  Patterson,  J.  A.,  at  p.  598  ; 
4  Comyn's  Dig.  107-108.  The  plaintiff  might  recover 
against  the  defendants'  mother  by  shewing  he  was  co-heir 
when  she  had  no  right  to  possession;  but  he  cannot  recover 
against  these  defendants,  because  they  are  also  co-heirs, 
The  mother  was  in  as  bailiff  for  her  children,  and  they 
have  acquired  a  title  by  possession :  Wall  v.  Stanwick,  34 
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Ch.  D.  763;  In  re  Hohhs,  Hobbs  v.  Wade,  36  Ch.  D.  553  ;  Argument. 
Aclamson  v.  A  damson,  28  Gr.  221. 
The  Attorney-  General,  in  reply, 

April  4,  1889.    Ferguson,  J.  :— 

This  action  is  brought  pursuant  to  an  order  made  the 
28th  day  of  May,  1887,  whereby  it  was  directed  that  the 
plaintiff  should  commence  and  prosecute  an  action  against 
these  defendants,  who  then  claimed  to  be  in  possession  of 
the  land  mentioned  in  the  writ  of  possession  in  a  former 
suit,  Adamson  v.  Adamson,  to  try  whether  the  defendants 
were  entitled  to  have  possession  of  the  land  as  against  the 
plaintiff  The  former  suit  had  been  brought  against  the 
mother  of  these  defendants.  As  against  her  the  plaintiff 
succeeded,  but  she  was  not,  as  I  understand,  in  possession 
when  the  sheriff  went  to  execute  the  writ  of  possession, 
but  these  defendants  claimed  to  have  the  possession  and  to 
be  entitled  to  it.  Hence  the  application  on  which  the 
order  was  made. 

The  lands  in  question  are  lot  number  two  in  the  second 
Range,  in  the  Credit  Indian  Reserve,  north  of  Racey's  tract 
in  the  township  of  Toronto  ;  and  the  plaintiff  asks  that  it 
be  declared  that  the  defendants  are  not  entitled  to  the  pos- 
session of  them  ;  an  order  for  the  payment  of  mesne 
profits  against  the  defendants  and  an  order  for  the  deli- 
very of  possession  to  him. 

The  lands  are  a  parcel  of  the  lands  embraced  in  a  con- 
veyance b}^  way  of  lease  and  release  in  trust,  bearing  date 
the  9th  day  of  August,  1837,  made  by  the  late  Joseph 
Adamson,  of  the  first  part,  and  the  Honourable  Peter 
Adamson  and  James  Coleman  of  the  second  part,  and  so 
far  as  appears  material  here,  the  frame  of  the  deed  (which 
may  be  called  a  settlement  in  favour  of  the  wife  and  chil- 
dren of  the  settlor),  other  than  some  of  the  children  who 
had  been  otherwise  provided  for,  may  be  shortly  stated  as 
follows  : — 

Joseph  Adamson,  the  settlor,  granted,  bargained,  sold> 
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Judgment,  aliened,  remised,  released,  and  confirmed  to  the  trustees, their 
Ferguson,  J.  heirs  and  assigns,  all  the  lands  mentioned  in  the  deed,  con- 
sisting of  many  parcels,  to  have  arid  to  hold  "  the  said  sev- 
eral lands,  hereditaments,  and  premises,"  unto  the  trustees 
"as  joint  tenants  and  not  as  tenants  in  common,  their 
heirs  and  assigns,  and  to  their  own  use  and  benefit  for 
ever."  "  Nevertheless  subject  to  and  under  the  several 
provisoes,  trusts,  limitations,  confidences,  and  agreements 
hereinafter  expressed,  limited,  declared,  and  approved  of 
and  concerning  the  said  several  lands  and  premises."  * 
<  Provided,  nevertheless,  and  these  presents  are  upon  the 
express  condition  that  the  said  several  lands  and  premises 
*  *  *  shall  be  held  and  possessed  by  the  trustees,  their  heirs 
and  assigns,  to  and  for  the  several  further  uses,  trusts,  in- 
terests, intents,  and  purposes,  and  upon  and  subject  to  the 
several  powers,  provisoes,  declarations,  and  agreements  here- 
in limited,  declared  and  expressed  of  and  concerning  the 
same,  and  for  no  other  purpose  or  intent  whatsoever,  that 
is  to  say  :"  Then  follows  the  trust  in  favour  of  the  wife  of 
the  settlor  in  respect  of  all  the  lands  for  the  term  of  her 
natural  life,  after  which  is  a  trust  in  favour  of  the  oldest 
son,  James  Adamson.  After  this  is  declared  the  trust  out 
of  which  this  contention  (in  part)  arises.  The  words  employ- 
ed are  these  : — "  Secundo.  Upon  further  trust  to  hold  the 
lands  and  premises  situated  in  the  township  of  Toronto, 
being  lot  number  tioo,  with  the  appurtenances  to  the  said 
George  Adamson.  And  also  lot  number  one,  situated 
in  the  said  township  to  the  said  Alfred  Adamson,  sons  of 
the  party  of  the  first  part  (the  settlor),  said  lots  extend- 
ing to  two  hundred  acres  more  or  less,  being  the  subjects 
secondly  before  granted  and  released,  or  intended  so  to  6e 
and  all  right  and  interest  therein  and  thereto  belonging,  to 
the  use  of  them,  their  heirs  and  assigns  as  joint  tenants 
and  7iot  as  tenants  in  common." 

Then  follows  a  trust  in  favour  of  Mary  Adamson,  the 
only  daughter  of  the  settlor,  and  another  trust  having  re- 
lation to  the  death  of  George,  Mary,  or  Alfred,  before 
majority  without  leaving  lawful  issue,  and  providing  that 
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the  share  of  the  one  so  dying  should  descend  and  accrue  Judgment, 
to  the  survivors  or  survivor,  and  their  heirs  "except  as  Ferguson,  J. 
hereinbefore  specially  mentioned  and  provided."  There 
is  then  what  may  be  called  the  final  trust,  expressed  and 
declared  in  these  words  : 

"  And  lastly  upon  trust,  that  the  said  trustees  or  the  sur- 
vivor of  them  shall  well  and  sufficiently  convey  and  assure 
absolutely  in  fee  to  the  said  parties  respectively,  at  the 
times  and  in  the  manner  hereinbefore  mentioned,  their 
heirs  and  assigns,  the  said  several  lands  and  premises,  freed, 
and  discharged  from  all  manner  of  trusts  and  encumbrance 
whatsoever,  excepting  those  particularly  before  recited." 

This  conveyance  (settlement)  certainly  cannot  be  said  to 
be  well  drawn.  Some  parts  of  it,  especially  some  passages 
occurring  in  the  declaration  of  trust  in  favour  of  the  daugh- 
ter, Mary  Adamson,  which  I  have  not  set  out,  are  difficult 
indeed  to  understand.  The  document,  I  think,  fully  merits 
the  remarks  made  in  regard  to  it  by  Mr.  Justice  Patterson* 
when  delivering  his  judgment  in  the  Court  of  Appeal  in 
the  former  case  Adamson  v.  Adamson,  7  A.  R.  594,  etseq. 

In  the  case  Egerton  v.  Earl  Brownlow,  4  H.  L.  C.  1, 
Lord  St.  Leonards,  speaking  of  the  will  in  that  case,  said  at 
p.  211 :  "I  trace  the  hatid  of  a  master  in  every  part  of  it." 
The  same  cannot,  I  think,  be  properly  or  truthfully  said 
in  the  present  case  in  regard  to  this  settlement.  It  is,  in 
my  opinion,  by  no  means  a  well  drawn  conveyance.  The 
part  of  it,  however,  with  which  I  have  particularly  to  deal 
at  present,  is  the  trust  expressed  and  declared  in  favour  of 
George  and  Alfred,  under  the  word  "  Secundo,"  the  words 
of  which  I  have  before  set  forth,  for  the  estate  given  to,  or 
that  came  to  the  plaintiff  Alfred  Adamson,  by  reason  of  this^ 
or  in  consequence  of  facts  that  subsequently  occurred  taken 
in  conjunction  with  it,  has,  I  think,  a  very  important  bear- 
ing upon  the  result  of  this  litigation,  and  what  will  be  the 
proper  judgment  in  this  case. 

Then  applying  this  trust  to  lot  two  alone,  which  is  the 
only  jand  in  question  here,  and  depriving  the  trust  of  the 
words  that  are  unnecessary  in  considering  what  is  the 
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Judgment,   proper  meaning  and  effect,  it  seems  to  me  that  it  may  be  ' 
Ferguson,  J.  read  shortly  thus  : — 

Upon  further  trust  to  hold  lot  number  two  to  George  to  , 
the  use  of  George  and  Alfred  their  heirs  and  assigns  as  '1^ 
joint  tenants  and  not  as  tenants  in  common.    The  ne- 
cessary verbal  changes  being  made,  I  think  the  trust  re-  i 
pecting  lot  one  might  be  expressed  in  a  similar  manner  and,  t!i 
so  far  as  I  can  see,  this  is  a  proper  and  convenient  way  of 
looking  at  the  trust  regarding  this  lot  two  with  a  view  of 
ascertaining  the  real  meaning  of  it,  or  true  construction  to  be  tii 
placed  upon  it.    Looking  at  the  matter  in  this  way,  which  |  a" 
I  think  is  not  an  improper  way,  it  appears  to  me  that  one  | 
avoids  some  danger  of  confusion  of  ideas  or  thoughts  that  F 
might  exist  in  examining  the  trusts  respecting  the  two  lots,  |  tlf 
b}'  looking  at  the  declaration  in  the  words  contained  in  the  j  in 
deed  which  I  think  I  may  call  a  compound  statement.  <  an 

George  Adamson  died,  as  I  understand,  in  the  year  1855.  i  ^ 

The  widow  of  the  settlor  died  in  the  year  1875.  George  ;  ta 
never  married,  and  did  not  leave  any  children  or  descen- 

dants,  and  he  died  intestate.  |  is 

In  Lewin  on  Trusts,  7  th  ed.  ch.  8,  sec.  1,  sub-sec.  1,  the 

law  is  stated  to  be  that  in  creating  a  trust,  a  person  need  i  m' 

only  make  his  meaning  clear  as  to  the  interest  he  intends  j  k 

to  give,  without   regarding  the  technical  terms  of  the  |  li 

common  law  in  the  limitation  of  legal  estates.    An  equit-  i 

able  fee,  it  is  said,  may  be  created  without  the  word  |  ii 

"  heirs  "  and  an  equitable  entail  without  the  words  "  heirs  ki 

of  the  body,"  provided  words  be  used,  which  though  not  iti 

technical  are  yet  popularly  equivalent,  or  the  intention  i 

otherwise  sufficiently  appears  upon  the  face  of  the  instru-  '  k 

ment,  and  further  on,  sub-sec.  3,  the  same  author  says  ;  I  % 

But  though  technical  terms  be  not  absolutely  necessary,  ai; 

yet  where  technical  terms  are  employed  they  shall  be  I  fci 

taken  in  their  legal  and  technical  sense."    At  page  99  i  in 

sub-sec.  3,  the  same  author  says  that  "  at  the  present  day  j  « 
it  must  be  considered  a  clear  and  settled  canon  that  a 

limitation  in  a  trust,  perfected  and  declared  by  the  settlor,  |  aa 

must  have  the  same  construction  as  in  the  case  of  a  legal  a 
estate  executed. 
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It  was  contended  here  for  the  plaintiff  that  it  is  mani-  Judgment, 
fest,  said  to  be  clear  beyond  all  doubt,  from  the  limitation  Ferguson,  J. 
contained  in  the  deed,  that  the  intention  of  the  settlor  was 
that  George  and  Alfred  should  take  and  have  an  estate  in 
joint  tenancy  in  fee  simple  in  the  two  lots,  numbers  one 
and  two  mentioned  in  the  limitation  :  that  to  decide  that 
they  took  such  an  estate  in  joint  tenancy  in  these  lots 
under  the  deed,  would  not  infringe  any  of  the  legal  rules 
respecting  joint  tenancies  :  that  this  manifest  intention  of 
the  settlor  should  be  given  etfect  to  as  the  matter  is  a  trust 
and  rests  in  equity  and  not  at  law :  that  it  is  no  objection 
to  such  a  tenancy,  that  it  is  in  a  remainder,  or  even  de- 
pending upon  a  contingency,  and  that  the  moment  the  set- 
tlement was  executed,  this  estate  in  joint  tenancy  came 
into  existence  and  became  the  right  of  George  and  Alfred, 
and  that  upon  the  death  of  George,  the  whole  estate  in  fee 
in  remainder  (the  life  estate  being  in  the  mother)  was 
taken  by  Alfred,  the  plaintitt*,  by  survivorship  :  (There  were 
of  course  many  other  arguments  for  the  plaintilf,  but  this 
is  the  one  with  which  I  am  now  professing  to  deal). 

For  the  defendants  it  was  contended,  amongst  many 
other  things,  that  by  this  limitation  George  took  an  estate 
for  life  in  lot  two  :  that  Alfred  took  a  like  estate  for  life  in 
lot  one  :  that  the  joint  tenancy  mentioned  in  the  limitation 
could  not  exist  in  fact  till  after  the  death  of  one  or  the 
other:  that  there  were  not  objects  of  the  limitation  who 
could  by  possibility  be  joint  tenants,  and  that  a  joint 
tenancy  was  therefore  out  of  the  case  :  and  that  besides 
there  was  a  holding  in  severalty  of  the  respective  lots 
during  the  joint  lives  of  George  and  Alfred,  which  could 
not  consist  with  a  joint  tenancy  in  them.  Reference  was 
also  made  to  the  judgment  of  Mr.  Justice  Patterson,  in  the 
former  case  Adawmn  v.  Adamson,  in  appeal,  which  it  was  ^ 
not  contended  is  absolutely  binding  on  me,  and  to  which  I 
will  hereafter  refer. 

In  the  same  chapter  of  Lewin  on  Trusts,  at  }).  101,  the 
author  points  out  the  difference  between  trusts  executory 
and  executed  trusts,  in  this  way  :    "  A  trust  executed  is 
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Judgineut.  where  the  limitations  of  the  equitable  estate  are  complete 
Ferguson,  J.  and  final ;  in  the  executorp  trust,  the  limitations  of  the 
equitable  interest  are  intended  to  serve  merely  as  minutes 
or  instructions  foi-  perfecting  the  settlement  at  some  future 
period  :  referring  to  Egerton  v.  Earl  BroWnlou),  4  H.  L.  C. 
210,  and  Tatham  v.  Vernon,  29  Beav.  604,  which  latter 
case  see  at  pages  014  and  615. 

In  discussing  the  difference  between  the  two  kinds  of 
trusts,  the  author  says,  at  page  lOJ  :  "The  true  criterion 
in  this.  Wherever  the  assistance  of  this  Court  is  necessary 
to  complete  a  limitation,  in  that  case,  the  limitation  in  the 
will  not  being  complete,  that  is  sufficient  evidence  of  the 
testator's  intention  that  the  Court  should  model  the  limit- 
ations ;  but  where  the  trusts  and  limitations  are  already 
expressly  declared,  the  Court  has  no  authority  to  interfere, 
and  make  them  different  from  what  they  would  be  at  law. 
For  this  statement  the  author  refers  to  Austen  v.  Taylor, 
1  Eden,  366,  368  ;  Stanley  v.  Lennard,  ib.  95  ;  Wright  v. 
Pearson,  ib.  125,  and  these  cases  on  examination  seem  to 
support  the  text. 

In,  and  in  the  notes  to  the  case,  Lord  Qlenorchy  v.  Bos- 
viile,  1  W.  &  T.  L.  C.  1,  6th  ed.,  the  subject  of  executory 
and  executed  trusts,  and  the  difference  between  the 
two  is  much  discussed  and  many  authorities  referred  to. 
In  this  principal  case  the  Lord  Chancellor  says  at  p.  16  ; 
"  1  repeat  it.  I  think  in  cases  of  trusts  executed  or 
immediate  devises,  the  construction  of  the  Courts  of 
law  and  equity  ought  to  be  the  sanae  ;  for,  there  the  testator 
does  not  suppose  a.ny  other  conveyance  will  be  made ; 
hut  in  executory  trusts  he  leaves  somewhat  to  be  done ; 
the  trusts  to  be  executed  in  a  more  careful  and  a  more 
accurate  manner.''  In  the  notes  the  learned  authors 
say  at  p.  18  :  A  trust  is  said  to  be  executed  when  no  act  is 
necessary  to  be  done  to  give  effect  to  it,  the  limitation  being 
originally  complete.  *  *  A  trust  is  said  to  be  executory 
where  some  further  act  is  necessary  to  be  done  by  the 
author  of  the  trust  or  the  trustees,  to  give  effect  to  it." 
And,  "  It  is  now  clearly  established,  that  a  Court  of  equity 
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in  cases  of  exmuied  trusts  will  construe  the  limitations  in  Jtidgment. 
the  same  manner  as  similar  legal  limitations.    *    *  Ferguson, 

In  cases,  however,  of  executory  trusts,  *  *  a  Court  of 
equity  is  not,  as  in  cases  of  executed  trusts,  bound  to  con- 
strue technical  expressions  with  legal  strictness,  but  will 
mould  the  trusts  according  to  the  intent  of  those  who  create 
them. 

A  mere  direction,  however,  to  convey,  upon  certain 
trusts,  will  not  render  those  trusts  executory,  in  the  sense 
in  which  the  word  is  used  *  *  if  the  author  of  the 
trust  has,  as  it  were,  taken  upon  himself  to  be  his  own 
conveyancer,  and,  instead  of  leaving  anything  to  bo  done 
beyond  the  mere  execution  of  a  conveyance,  has  defined 
what  the  trust  or  limitations  are  to  be  in  accurate  and  tech» 
nical  terms." 

Lord  St.  Leonards  in  Egerton  v.  Earl  Brownlow^  supra,  at 
p.210,in  speaking  on  this  subject,  says:  ''Has  he  (the  settlor) 
left  it  to  Court  to  make  out  from  general  expressions  what 
his  intention  is,  or  has  he  so  defined  that  intention  that 
you  have  nothing  to  do  but  to  take  the  limitations  he  has 
given  to  you,  and  to  convert  them  into  legal  estates." 

East  V.  Twyford,  4  H.  L.  C.  517,  was  the  case  of  a  very 
peculiar  will  in  which  the  Court  had  difficulty  in  constru- 
ing the  limitations  made,  which  appears  certainly  to  have 
been  made  in  a  very  peculiar  and  roundabout  way  ;  yet  the 
Court  was  clearly  of  the  opinion  that  the  trusts  were  exe- 
cuted and  not  executory,  and  that  they  were  not  at  liberty 
to  mould  and  direct  those  limitations  to  carry  into  efi'ect 
what  they  might  suppose  to  be  the  intention  of  the  testa- 
tor, as  in  the  case  of  an  executory  trust* 

The  cases  on  the  subject  of  executory  and  executed  trusts, 
and  the  ditterence  between  the  two  in  regard  to  the  mode 
of  construing  the  words  of  the  authors  of  them  are  numer- 
ous. I  have  examined  a  very  considerable  number  of  them 
and  I  am  of  the  opinion  that  in  the  present  case,  the  author 
of  this  trust  undertook  to  be  and  was  his  own  conveyan- 
cer ;  that  the  trusts  in  the  settlement  are  fully  and  finally 
declared ;  that  nothing  is  left  for  the  Court  or  the  trustees 
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Judgment,  to  do  in  this  respect ;  that  no  further  document  declaring 
Ferguson,  J.  the  trust  was  intended  or  anticipated  ;  that  a  difficulty  in 
ascertaining  the  true  construction  and  legal  meaning  of  the 
words  used  by  him  in  the  limitation  in  question,  can  in 
this  respect  make  no  ditference,  nor  can  the  final  trust 
directing  the  trustees  to  make  the  conveyances  of  the  legal 
estate  ;  that  this  trust  is  to  be  considered  an  executed  trust 
in  which  the  limitations  are  expressly  declared  ;  and  that 
there  is  no  authority  to  interfere  so  as  to  make  them  dif- 
ferent from  what  they  would  be  at  law.  And  I  think  the 
question  here  is,  as  to  the  true  legal  construction  of  the 
limitation,  as  I  have  before  stated  it,  in  I  think  the  fewest 
possible  words. 

It  has  been  urged  that  the  rules  of  law  cannot  be  applied 
in  the  construction  of  this  trust  estate,  because  the  whole 
legal  estate  is  by  the  settlement  conveyed  to  and  to  the  use 
of  the  trustees,  and  that  the  word  "use  "  employed  in  the 
limitation  in  question,  cannot,  even  as  a  matter  of  construc- 
tion, be  treated  as  anything  but  a  trust  pure  and  simple ; 
but  I  think  the  real  meaning  of  the  law  upon  the  subject 
is,  that  where  the  trust  is  an  executed  trust  you  are  to  take 
the  words  of  the  limitation  separately  from  the  language 
whereby  the  estate  is  conveyed  to  and  vested  in  the  trus- 
tees, and  then  ascertain  the  true  construction  of  these 
words  at  law,  or  as  if  they  had  been  employed  in  a  convey- 
ance at  law,  and  that  for  the  purposes  of  construction,  the 
words  "  upon  further  trust  to  hold  to  George  to  the  use  of 
George  and  Alfred  their  heirs  and  assigns  as  joint  tenants, 
and  not  as  tenants  in  common,"  must  be  considered  and 
receive  the  same  construction  and  have  the  same  meaning 
given  to  them  for  the  purposes  of  construction  as  if  they 
were  found  in  a  feoffment,  release  or  other  common  law 
conveyance  "  to  George  to  the  use  of  himself  and  Alfred 
their  heirs  and  assigns,  as  joint  tenants,  and  not  as  tenants 
in  common."  I  think  this  is  the  real  meaning  of  the  rule, 
and  I  will  endeavour  to  consider  these  words  first,  as  if  the 
words  "as  joint  tenants  and  not  as  tenants  in  common" 
did  not  occur  in  the  limitation,  and  afterwards  offer  my 
view  as  to  the  use  of  these  words. 
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Speaking  still  as  to  lot  two  (the  one  in  question),  aiid  oi  Judgment, 
the  limitation  as  applied  as  above  to  this  lot  alone,  it  will  be  Ferguson,  J. 
observed  that  it  is  not  to  George  and  Alfred,  to  the  use  of 
them,  their  heirs,  etc. ;  nor  is  it  to  George  and  his  heirs  to 
the  use,  etc. ;  nor  to  George  for  life,  with  remainder  to  the 
use  of  George  and  Alfred,  their  heirs,  etc.  :  but  is  as  a  con- 
veyance to  George,  to  the  use  of  George  and  Alfred,  their 
heirs  and  assigns.  Ordinarily  in  a  conveyance  what  is 
called  the  "  premises  "  is  what  precedes  the  words  '*To  Have 
and  to  Hold,"  and  what  immediately  follows  is  the  haben- 
dum, but  in  a  case  such  as  the  present  one,  I  think  the 
"  premises  "  if  the  term  is  applied  at  all,  must  be  considered 
to  extend  to  and  include  the  name  "George"  when  it  first 
occurs. 

If  the  limitation  had  been  to  George  and  Alfred,  to  the 
use  of  them,  their  heirs  and  assigns,  there  is  authority  for 
saying  that  without  any  words  of  inheritance  immediately 
after  their  names  where  they  first  occur  they  would 
have  taken  an  estate  in  fee  at  the  common  law  and  regard- 
less of  the  Statute  of  Uses :  Jenkins  v.  Young,  Cro.  Car. 
230,  244.  referred  to  and  quoted  in  1  Sanders  on  Uses  and 
Trusts,  at  p.  98.    But  such  is  not  the  case. 

By  Sammess  Case,  13  Co.,  p.  54,  also  referred  to  in 
Sanders,  p.  91,  it  appears  that  by  the  common  law,  gene- 
rally speaking,  no  person  could  take  a  present  interest 
by  the  habendum  of  a  deed  who  was  not  named  in  the  pre- 
mises, and  according  to  this,  which  is  found  also  in  other 
authorities,  I  think  Alfred  could  not  take  here  at  the 
common  law,  because  he  is  not  named  in  the  premises  as  I 
define  these.    As  to  him  it  is  void. 

But  the  same  case  and  others  show  that  as  to  George 
it  is  good,  and  the  rule  as  laid  down  by  Sir  F.  Bacon 
seems  to  be  that  the  Statute  of  Uses  ought  to  be  so' 
•expounded  that  where  the  person  seized  to  the  use  and  the 
'Cestui  que  use  is  the  one  person  he  never  takes  by  the 
•statute,  except  there  be  a  direct  impossibility  or  imperti- 
nency  for  the  use  to  take  effect  by  the  common  law :  See 
1  Sanders,  p.  94,  and  the  case  there  stated.    This  rule  ia 
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Judgment,  also  found  in  th€  judgment  in  the  case  Doe  v.  Prestnidge, 
Ferguson,  J.  4  M.  &  S.  183, 

It  is  also  a  rule  of  law,  that  if  an  estate  be  conveyed  to 
two,  the  one  being  capable,  and  the  other  incapable,  at  the 
time  of  the  grant,  he  who  is  capable  shall  take  the  whole  : 
1  Sanders,  p.  135,  (4). 

Then,  so  far,  the  limitation  would  stand  in  effect,  as  if 
to  George,  to  the  use  of  George,  his  heirs  and  assigns,  which 
at  common  law  regardless  of  the  Statute  of  Uses,  would 
give  George  an  estate  in  fee. 

Then  it  is  asked  why  cannot  Alfred  take,  if  not  at  com- 
mon law,  yet  by  force  of  the  Statute  of  Uses,  as  it  is 
perfectly  competent  for  A.  to  stand  seized  to  the  use  of 
himself  and  another  :  1  Sanders,  p.  96,  third  exception. 
But  the  seizin  of  the  feoffee,  releasee,  &c.,must  be  commen- 
surate to  the  use  declared  upon  it ;  or,  in  other  words 
the  cestuique  use^  cannot  have  an  estate  in  the  use  more 
extensive,  than  the  seizin  out  of  which  it  is  raised.  Thus 
if  land  be  conveyed  to  A.  foi  life,  to  the  use  of  B.  for  life 
in  tail,  or  in  fee,  the  estate  of  B.  must  determine  upon  the 
death  of  A. :  1  Sanders,  p.  109.  If  then  it  is  said  that 
George  has  a  seizin  in  fee  which  is  sufficient  to  serve  the 
use  to  himself  and  Alfred,  and  that,  therefore,  Alfred 
should  take  by  the  statute,  the  answer  is,  I  think,  plainly 
given  in  the  text  in  1  Sanders,  commencing  at  p.  91.  The 
statute  says :  "  That  where  any  person  or  persons  stand 
or  be  seized,  &c.,  to  the  use,  &c.,  of  any  other  persons, 
&c.,  and  therefore  if  a  use  be  limited  to  a  feoffee,  &c.,  such 
use,  generally  speaking,  is  not  executed  by  the  statute,  but 
the  feoffee,  &c.,  is  in  by  the  common  law.  In  this  case 
notwithstanding  that  the  grantee  is  in  by  the  common 
law,  yet  after  the  declaration  of  the  use  to  him,  he  has  not 
only  a  seizin,  but  a  use  ;  although  not  the  use  which  the 
statute  requires,  and  therefore  that  seizin,  which  before 
the  limitation  of  the  use  to  himself,  was  open  to  serve 
uses  declared  to  a  third  person,  is  by  the  limitation  filled 
up,  and  will  not  admit  of  any  other  use  being  limited 
upon  it. 
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It  is  said  that  whether  feoffees  take  by  the  common  Judgment, 
law,  or  by  the  statute  yet  where  the  use  is  once  dis- ;febgusok,  J 
posed  of  to  them  and  their  heirs  (whether  the  statute 
executes  it  or  not),  there  cannot  be  a  use  upon  a  use,  nor  a 
trust  upon  such  a  use  to  be  executed  by  the  statute. 

The  reason  given  for  this  construction  is,  that  before  the 
statute,  real  property  was  divided  into  use  and  possession  . 
bat  there  was  no  third  kind  of  interest  then  known.  Con- 
sequently, when  the  seizin  was  transferred  to  A.  and  his 
heirs,  and  it  was  added  to  the  use  of  him,  and  his  heirs, 
he  had  both  the  legal  and  beneficial  interest ;  and  there  is 
nothing  in  the  statute  to  alter  the  nature  of  his  estate. 

The  result  at  which  I  arrive  in  examining  the  Jimitation 
in  this  way,  and  apart  altogether  from  any  force  or  effect 
of  the  words  "  as  joint  tenants  and  not  as  ^tenants  in 
common,"  is  that  an  estate  in  fee  simple  passed  to  George. 
This  is  the  same  as  the  conclusion  of  Mr.  Justice  Patterson 
in  the  former  case,  although  he  seems  to  have  arrived  at  it 
by  a  shorter  and  less  circuitous  mode. 

Then,  as  to  the  added  words  "  as  joint  tenants  and  not 
as  tenants  in  common."  This  settlement  was  executed  in 
the  year  1837,  three  years  after 'the  passing  of  4  Wm.  IV., 
chap.  1,  sec.  48,  providing  that  when  after  the  day  men- 
tioned in  the  section,  land  shall  be  granted,  etc.,  to  two  or 
more  persons  other  than  executors  or  trustees,  in  fee 
simple,  or  for  a  less  estate,  it  shall  be  considered  that  such 
persons  took  or  take  as  tenants  in  common,  and  not  as  joint 
tenants,  unless  an  intention  sufficiently  appears  on  the  face 
of  the  grant,  etc.,  that  they  shall  take  as  joint  tenants  :  and 
it  appears  to  me  that  those  words  were  used  to  prevent,  or 
with  the  intention  of  preventing  George  and  Alfred  from 
taking  as  tenants  in  common,  as  it  was  supposed  they^ 
would  have  done  under  the  provisions  of  that  statute,  and 
leave  the  settlement  to  take  effect  in  this  respect,  as  it  was 
supposed  it  would  have  done  before  the  passing  of  that 
statute,  namely,  to  give  an  estate  in  joint  tenancy. 

If,  however,  I  am  right  in  the  construction  to  be  given  to 
the  limitation,  apart  from  these  words,  there  could  not  have 
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Judgment,  been  a  tenancy  in  common  at  all  under  the  provision  of  the 
Ferguson,  J.  statute,  and  in  this  view  of  the  matter,  these  words  were 
needlessly  used.  If  it  is  said  that,  treating  the  matter  in 
this  way,  and  so  giving  no  effect  to  these  words,  defeats 
the  intention  of  the  settlor,  and  if  it  be  assumed  that  this 
is  true,  I  am  unable  to  perceive  how  this  undesirable 
result  can  be  avoided. 

In  the  case  Tatham  v.  Vernon,  29  Beav.  604,  the  set- 
tlor had  made  a  will  in  April,  1824.  The  settlement 
was  executed  in  June,  1825.  The  Master  of  the  Rolls, 
after  holding  that  the  trusts  of  the  settlement  were  exe- 
cuted and  not  executory  trusts,  said :  "  And  although  I 
arrive  at  this  conclusion  with  regret,  because  the  settlor 
does  not  seem  to  have  been  aware  that  the  deed  revoked 
his  will,  still,  I  am  clearly  of  opinion,  that  the  settlement 
only  gives  life  estates  to  the  children  of  the  settlor,"  fee- 
There  are,  I  think,  many  cases  in  the  books  in  which  the 
apparent  intention  of  the  settlor  or  grantor  has  been  disap- 
pointed, by  the  construction  placed  upon  the  words  he  used 
in  his  deed. 

The  Marquis  Cholmondeley  v.  Clinton,  2  ;  J.  W- 
1,  is  amongst  the  strongest  cases,  going  to  show  that  the 
intention  of  the  author  must  be  respected  and  given  effect 
to ;  yet,  Sir  Thomas  Plumer,  M.R.,  makes  exceptions  of 
.the  instances  on  which  the  subject  on  which  the  question 
arises  is  a  matter  of  law,  or  the  words  to  be  construed 
are  words  of  limitation.  See  pages  92  and  93  ;  and  in  Doe 
Hanley  v.  Wood,  2  B.  &  Al.  72^4,  Chief  Justice  Abbott,  said 
at  p.  741:  "The  question  properly  is  not  what  the  grantor 
supposed  he  had  done,  but  what  he  really  had  done  by  his 
grant." 

For  these  reasons  that  I  have  endeavoured  to  give,  I  am 
of  the  opinion  that  the  trust  in  question  is  an  executed 
trust ;  that  it  is  to  be  construed  according  to  the  rules  of 
law,  and  that  according  to  its  true  construction  George 
Adamson  took  by  it  an  estate  in  fee  simplo  in  this  oi 
number  two,  subject,  of  course,  to  the  life  estate  of  his 
mother  in  the  same. 
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It  was  agreed  that  George  died,  not  having  married  and  Judgment 
intestate,  after  the  passing  of  the  Act  respecting  the  des  Ferguson, 
cent  of  real  property,  that  came  into  force  on  the  first  day  of 
January,  1852.  His  father  being  at  that  time  dead,  his 
brothers  and  sisters  would  each  take  by  descent  each  a 
share  of  the  property,  under  the  provisions  of  the  Act. 
The  plaintiff  would  thus  be  entitled  to  one  share,  and  the 
defendants  being  the  only  children  of  the  brother,  Charles 
Adamson,  who  died  in  1868,  having  made  no  will  affecting 
this  lot  number  two,  are  entitled  to  another  share.  I  un- 
derstand the  number  of  the  members  of  the  family  is  or 
was  such,  that  the  shares  are  one-fourth  parts. 

This  action  then  is  an  action  such  as  that  formerly 
called  an  action  of  ejectment,  by  one  tenant  in  common 
against  his  co-tenants  in  common,  having  amongst  them 
a  share  equal  to  the  plaintiff's  share  in  the  lands  in 
question,  if  nothing  more  were  to  be  said  in  regard  to  their 
rights. 

Two  of  the  defendants,  however,  contend  that  they  have 
gained  title  to  the  land  by  length  of  possession.  It  is  un- 
disputed that  the  plaintiff's  mother  had  in  equity  an  estate 
for  life  in  this  land.  The  right  of  George  Adamson  was  an 
estate  in  remainder  in  fee  to  come  into  possession  upon  the 
death  of  his  mother.  This  estate  was  also  an  estate  in 
equity,  the  legal  estate  being  in  the  trustees  of  the  settle- 
ment. Upon  the  death  of  George  in  1855,  Charles,  the 
father  of  the  defendants  inherited  an  undivided  one-fourth 
of  this  remainder  in  fee. 

I  think  the  evidence  shows  that  the  defendant's  father  in 
1863,  became  tenant  of  his  mother,  the  life  tenant,  at  a 
rental  of  £30  per  annum,  and  that  at  the  time  of  his  death 
he  w^as  such  tenant.  The  defendant's  mother  continued  in 
possession  from  the  time  of  the  death  of  her  husband 
Charles,  until  she  went  out  in,  I  think,  1885,  at  the  time 
the  writ  of  possession  was  issued  in  the  former  suit> 
Adamson  v.  Adamson.  It  was  contended  that  her  pos- 
session was  in  law,  the  possession  of  her  children  on  the 
ground  that  they  inherited  the  possession  of  the  whole  lot 
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Judgment,  from  their  father  Charles,  and  the  case  Asher  v.  Whitlock, 
Feeguson,  J.  L.  R.  1  Q.  B.  1,  was  relied  on  for  the  proposition,  but  I  do 
not  think  that  case  applicable.  The  interest  that  Charles 
had  as  such  tenant,  was  not,  I  think,  such  an  interest  as 
could  be  so  inherited.  The  contention  that  Charles  was  in 
possession  pursuant  to  an  expectation  of  having  the  land 
conveyed  or  transferred  to  him  in  lieu  of  lands  that  it  was 
said  he  sold  for  the  purpose  of  relieving  another  brother, 
William,  from  some  difficulties  that  were  vaguely  spoken 
of,  I  think  fails  entirely,  and  I  think  the  contention  that 
these  defendants  were  in  possession  of  the  whole  of  the  lot, 
or  rather  that  the  possession  by  their  mother  of  the  whole 
lot  from  the  time  of  the  death  of  their  father  is  to  be  attri- 
buted to  them  must  fail. 

It  was  contended  that  in  September,  1875,  a  change  took 
place,  that  assuming  that  the  mother  of  these  defendants 
had  up  to  that  time  been  the  one  occupying  the  farm  and 
carrying  on  the  business  thereon ;  the  sons  at.  that  time  18 
and  16  years  old  respectively,  under  an  agreement  with  the 
mother  or  with  her  consent,  took  possession  and  charge  of 
the  farm,  and  thereafter  and  up  to  the  commencement  of 
this  action  carried  on  the  same ;  that  this  possession 
was  adverse  to  the  plaintiff,  and  as  of  right,  and  that 
thereby  the  male  defendants  gained  a  title  as  against  the 
plaintiff. 

[The  learned  Judge  then  summed  up  the  evidence  of 
several  witnesses,  as  follow^s,  and  continued :] 

I  am  of  the  opinion  that  it  has  not  been  made  to  appear 
tjhat  the  change  in  1875  contended  for,  took  place,  or  that 
since  that  period  the  farm  has  been  carried  on  by  the  sons, 
and  not  the  mother.  T  have  perused  the  evidence  taken  be- 
fore my  brother  Street,  and  that  given  before  myself  with  I 
think  some  care,  and  such  is  my  conclusion.  I  really  have 
not  any  doubt  that  such  is  the  true  finding  upon  the  evidence 
taken  as  a  whole. 

So  far  as  I  am  able  to  perceive,  the  case  stands  in  this 
way.  George  Adamson  died  in  1855,  intestate,  entitled  to 
an  estate  in  fee  in  remainder  in  this  lot,  subject  to  the  life 
estate  of  his  mother  w^ho  died  in  1875. 
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Upon  George's  death,  his  brother  Charles,  the  father  of  Judgment, 
the  defendants  became  entitled  to  a  one-fourth  interest  in  Ferguson,  J. 
this  remainder,  the  plaintiff  to  another  one-fourth  interest, 
and  each  of  two  others  to  a  one-fourth  interest,  and  Charles 
was  tenant  of  his  mother  when  he  died.  He  having  made 
no  will  affecting  this  land ;  his  children,  the  defendants, 
became  entitled  to  his  one-fourth  interest,  and  the  posses- 
sion of  the  defendants'  mother  from  the  death  of  their 
father  to  the  year  1885,  when  she  went  out  of  possession > 
may,  as  to  their  one-fourth  interest  amongst  them  be  attri- 
butable to  them,  or  be  considered  their  possession,  and  she 
a  caretaker,  as  regards  that  one-fourth  interest. 

I  think  the  case  in  re  Robhs,  Hohhs  v.  Wade,  36  Ch.D.,553, 
tends  strongly  to  show  that  the  possession  would  be,  as  it 
were,  divisible  and  divided  in  this  way.  This  is  the  most  that 
can  be  said  in  favour  of  the  possession  of  the  defendants  I 
think  during  that  period,  for  I  think  it  cannot  be  that  the 
law  would  say  that  by  reason  alone  of  their  having  titler 
they  are  to  be  considered  in  possession  of  any  greater  share 
or  any  more  than  that  to  which  they  had  title,  when  aTid 
so  long  as  another  was  in  fact  in  possession,  and  I  do  not 
care  to  examine  very  minutely  as  to  whether  or  not,  the 
defendants  were  in  possession  in  law  even  to  this  extent^ 
because  I  do  not  see,  that  this  can  make  any  difference  for 
possession  quoad  their  own  share  would  not  gain  title  as 
against  the  plaintiff,  in  respect  of  his  one-fourth  interest.  I 
do  not  think  the  defendants  or  any  of  them  have  gained 
any  title  as  against  the  plaintiff  by  length  of  posses- 
sion. 

The  case  seems  to  me  to  stand  thus :  A  tenant  in 
common  entitled  to  a  one-fourth  interest,  brings  the  action 
against  his  co-tenants  in  common,  entitled  amongst  them 
to  a  like  one-fourth  interest  to  recover  possession  of  the 
land,  and  for  the  other  relief  before  mentioned. 

The  order  pursuant  to  which  the  action  is  brought, 
directs  the  bringing  of  the  action  to  try  whether  the  defen- 
dants are  entitled  to  hold  possession  of  the  land,  as  against 
the  plaintiff. 
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Judgment.  The  plaintiff  by  his  statement  of  claim,  asks  that  it  be 
Feeguson,  J.  declared  that  the  defendants  are  not  entitled  to  the  posses- 
sion of  the  lands  ;  an  order  for  payment  of  mesne  profits, 
and  for  delivery  of  possession  to  him. 

I  am  of  the  opinion  that  the  defendants  are  as  much 
entitled  to  the^possession  of  the  land  in  question,  as  is  the 
plaintiff.    They  are  sim)ply  co-tenants  in  common. 

The  plaintiff  having  obtained  the  legal  estate  from  the 
trustee  and  trustees  under  the  settlement,  I  think  holds  the 
same  as  a  trustee  for  ali  the  co-tenants  in  common. 

The  plaintiff  claims  to  be  entitled  to  the  possession  of 
the  v^hole,  and  that  the  defendants  are  not  entitled  to  pos- 
session at  all. 

The  defendants,  by  one  of  their  defences,  claim  as  co>- 
tenants  with  the  plaintiff ;  but  I  do  not  find  upon  the 
record  any  notice  limiting  jtheir  defences,  such  as  men- 
tioned in  sec.  56,  chap.  51,  R.  S.  0.  1877,  and  no  question 
of  ouster  such  as  mentioned  in  sec.  57  of  the  same  chapter 
seems  to  have  been  directly  raised.  The  action  was  com- 
menced on  the  81st  May,  1887,  and  before  the  K  S.  0- 
1887,  came  into  force,  and  also  before  the  new  rules  of 
practice.  I  cannot  say  that  the  defendants  are  entitled  to 
possession  as  against  the  plaintiff,  as  is  mentioned  in  the 
order  ;  nor  can  I  declare  that  the  defendants  are  not  entitled 
to  the  possession,  as  asked  by  the  plaintiff. 

The  defendants  say  that  they  are  entitled  to  share  in  the 
mesne  profits  recovered  in  the  former  action  against  their 
mother  the  defendant  therein.  I  do  not  now  know  precisely 
how  the  matter  of  such  mesne  profits  stands.  I  am  desirous 
of  hearing  in  my  chambers  at  some  convenient  time,  what 
counsel  may  say  as  to  the  proper  form  of  declarations  to 
be  made:  (as  this  action  is.  as  it  were,  a  creature  of  the 
former  action)  as  to  the  matter  of  costs :  and  as  to  the  share 
claimed  by  defendants  of  the  mesne  profits  aforesaid  :  as 
well  as  in  respect  to  the  mesne  profits  claimed  in  this  action. 

Aftei^wards, 

Counsel  no.w  agree  in  saying  that  a  declaration  that  the 
plaintiflf  and  the  defendants  are  tenants'  in  common,  with 
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another  or  others  in  the  lands  in  question,  will  under  all  Judgment, 
the  circumstances   be   sufficient;  the   three   defendants  Ferguson,  J. 
amongst  them  being  entitled  to  one  share — that  of  their 
father — and  a  declaration  to  this  effect  will  be  drawn  in 
apt  words. 

As  to  the  provisions  of  sections  56  and  57  of  chap.  51, 
R.  S.  0.  1877,  before  referred  to,  I  find  that  in  the  schedule 
to  the  R.  S.  0.  1887,  these  as  well  as  section  75  are  marked 
"not  consolidated,"  and  in  the  other  schedule,  the  one 
respecting  "  Acts  repealed  the  third  column  says  the 
whole  of  this  chapter  51,  except  these  three  sections  :  and 
the  new  consolidated  rules  do  not  seem  to  embody  these 
two  sections  or  either  of  them. 

The  Judicature  Act  (1881),  repeals  all  enactments  incon- 
sistent with  that  Act,  and  seems  to  profess  to  provide  for  a 
full  practice  in  actions  for  the  recovery  of  land. 

Rule  66  of  the  last  mentioned  Act  provides  for  a  defend- 
ant limiting  his  defence  to  a  part  of  the  land,  much  the 
same  as  was  provided  in  the  former  ejectment  Act,  and 
declares  that  when  the  defence  is  not  so  limited,  it  shall  be 
considered  a  defence  for  the  whole ;  but  this  does  not  bear 
upon  the  present  question. 

Rule  144  says:  "No  defendant  in  an  action  for  the 
recovery  of  land  who  is  in  possession,  by  himself  or  his 
tenant,  need  plead  his  title,  unless  his  defence  depends 
upon  an  equitable  estate  or  right.  *  *  *  But  except  in 
the  cases  hereinbefore  mentioned,  it  shall  be  sufficient  to 
state,  by  wa}^  of  defence,  that  he  is  so  in  possession.  And 
he  may  nevertheless  rely  upon  any  ground  of  defence  which 
he  can  prove,  except  as  hereinbefore  mentioned."  Owing 
to  the  late  recognition  by  the  Legislature  of  the  existence 
of  the  two  sections  in  question  here,  it  is  difficult  to  arrive 
at  the  conclusion  that  they  are  not  in  force,  or  were  not  in 
force  at  the  commencement  of  this  action.  Section  56 
seems,  however,  to  be  permissive  only,  according  to  the 
words  actually  employed  in  it,  and  the  operation  of  section 
67  depends  upon  a  defendant  having  availed  himself  of 
the  provisions  of  section  56. 
54 — VOL.  XVII.  o.R. 
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Judgment.      Again,  the  matter  is  one  of  pleading  or  proceeding  only, 
Ferguson,  J.  and  it  appears  to  me  that  Rule  144  above  referred  to  is  j 
sufficiently  comprehensive  to  embrace  such  a  case  as  the 
present  one,  and  to  justify  the  course  of  pleading  adopted  ' 
by  the  defendants.  Besides,  one  who  has  heard  the  whole  | 
case  cannot  fail  to  perceive  the  difficulty,  if  not  entire 
impossibility,  of  the  defendants  making  the  affidavit  refer- 
red to  in  section  56  I 

There  was  much  contention  as  to  whether  an  ouster  had 
been  shown  by  the  evidence  and  a  number  of  cases  referred 
to.  It  is  laid  down  that  a  demand  of  possession  by  one 
tenant  in  common  and  a  refusal  by  the  other,  stating  that 
he  claimed  the  whole,  is  evidence  of  an  actual  ouster  of  his 
companion:  see  Doe  Hellings  v.  Bird,  11  East  49,  and 
many  authorities  are  to  the  same  effect. 

In  none  of  the  cases  that  I  have  seen,  however,  was 
the  demand  such  as  was  what  is  relied  on  as  a  demand 
here  namely  :  the  sheriff  coming  with  a  habere  facias  to 
give  possession  to  the  plaintiff,  which  undoubtedly  meant 
possession  of  the  whole,  requiring  the  defendants,  (by 
whom  I  mean  the  two  defendants  who  claim  to  have  been 
in  possession)  to  go  out.  It  is  impossible  not  to  see  that 
such  was  the  real  fact.    This  the  defendants  refused  to  do, 

It  was  said  in  argument  that  these  defendants  had  re- 
sisted the  sheriff  and  claimed  the  whole ;  but  looking  at 
what  came  before  me  at  the  trial — and  I  am  confined 
to  this — I  cannot  find  the  fact  to  be  otherwise,  than  as 
I  have  stated ;  and  assuming  such  to  be  the  fact,  it  cannot, 
I  think,  be  said  that  an  ouster  has  been  proved.  It  is 
plain  beyond  cavil  that  the  plaintiff  never  desired  to  get 
possession,  or  occupy  as  a  co-tenant  with  the  defendants. 
What  he  wanted  was  the  whole,  and  to  put  the  defendants 
out  altogether. 

The  defendants  pleaded  in  the  alternative  that  they  were 
tenants  in  common.  This  was  virtually  traversed  by  the 
plaintiff  The  issue  reached  the  substance  of  the  action, 
and  upon  it  the  defendants  succeed.  They  are  therefore 
entitled  as  against  the  plaintiff  to  the  general  costs  of  the 
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cause  ;  but  they  must  pay  the  plaintiff  his  costs  of  the  Judgment, 
issues  raised  upon  their  pleadings,  in  respect  of  which  they  Fergusi^n,  J. 
failed  and  the  plaintiff  succeeded.    These  costs  to  be  set 
ofi  or  set  off  pro  tanto  one  against  the  other. 

I  am  of  the  opinion  that  the  defendants  are  entitled  to 
their  proportionate  share  of  the  benefit  of  the  recovery 
by  the  plaintiff  of  the  mesne  profits  or  damages  in  the 
former  suit  against  their  mother.  In  respect  of  that 
recovery  the  plaintif}*  is,  I  think,  a  trustee  for  the  defend- 
ants in  respect  of  their  share  thereof  I  am  of  the  opin- 
ion that  the  plaintiff  cannot  recover  from  the  defendants 
or  any  of  them  any  mesne  profits  in  this  action  :  nor  can 
he  recover  in  this  action  for  occupation  by  the  defendants, 
or  any  of  them  before  the  action  was  brought,  as  was  con- 
tended for  by  his  counsel. 

I  think  the  foregoing  determines  all  that  I  am  called 
upon  to  decide. 

G.  A.  B. 
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[CHANCERY  DIVISION.] 

McGuGAN  V.  School  Board  of  Southwold, 
Section  No.  7. 

Public  schools — Change  of  school  site — Meeting  of  ratepayers — Public  School 
Act — Form  of  resolution — Compound  resolution — R.  <S'.0.,1887,  ch.  225, 
sees.  32,  64. 

Where  it  appeared  that  at  a  meeting  of  ratepayers,  called,  pursuant  to  sec. 
64  of  R.  S.  0.,  1887,  ch.  225,  to  provide  for  a  change  of  the  school-site, 
a  resolution  for  that  purpose,  and  also  an  amendment  thereto,  were 
submitted,  both  of  which,  in  addition  to  the  main  question  as  to  change 
of  site,  embraced  matters  collateral  thereto,  the  former  of  which  was 
carried. 

Held,  that  the  resolution  was  invalid,  and  that  certain  deeds  of  convey- 
ance, executed  pursuant  thereto,  must  be  set  aside. 

It  is  essential  that  the  vital  matter  voted  on  should  be  so  laid  before  the 
meeting  that  a  fair  vote  thereon  can  be  given,  unequivocally  indicating 
the  mind  of  the  majority  on  the  particular  point. 

Held,  however,  that  as  the  plaintiffs  were  present  at  the  meeting,  and  it 
was  their  business  to  have  then  objected  to  the  way  in  which  the  ques- 
tion was  being  submitted,  and  complained  to  the  inspector  under  sec. 
32  of  the  said  Act,  they  should  not  have  their  costs  of  action. 

Statement.  This  was  an  action  brought  by  one  of  the  board  of 
public  school  trustees  for  school  section  No.  7,  of  the  town- 
ship of  Southwold,  and  certain  of  the  ratepayers  of  the 
section,  against  the  school  board  of  the  section,  and  the 
other  two  trustees,  for  the  purpose  of  setting  aside  a  deed 
of  exchange  of  the  old  school  site  for  a  new  school  site, 
upon  the  ground  that  the  resolution  in  favour  of  the 
change  of  school  site  had  not  been  properly  and  regularly 
passed  under  the  provisions  of  the  Public  Schools  Act. 

The  circumstances  of  the  case  are  sufficiently  set  out  in 
the  judgment. 

The  action  came  on  for  trial  at  St.  Thomas,  before  Boyd, 
C,  upon  May  2nd,  1889. 

Meredith,  Q.  C,  and  Grothers,  for  the  plaintiff,  cited  the 
various  sections  of  the  Public  Schools  Act,  R  S.  0.  1887, 
ch.  225,  and  Wallace  v.  Board  of  School  Trustees  oj  the 
Township  of  Loho,  11  0.  R.  648  ;  Brice  on  Ultra  Vires 
2nd  ed.,  p.  120. 
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Doherty,  for  the  individual  defendant.  Argument. 
Glenn,  for  the  School  Board. 

May  13th,  1889.    Boyd,  C.  :— 

By  the  provisions  of  sec.  64  of  the  Public  Schools 
Act,*^  R  S.  0.,  1887,  ch.  225,  no  change  of  school  site 
in  rural  divisions  shall  be  made  without  the  consent 
of  the  majority  of  the  ratepayers  of  the  section  at  a 
special  meeting  called  for  that  purpose.  This  meeting 
is  to  be  called  by  the  trustees  and  organized  by  ap- 
pointing a  chairman  and  secretary  as  provided  by  the 
Act,  sec.  40,  sub-sec.  1,  (a),  and  sec.  17.  The  chairman 
shall  preside  and  submit  all  motions  to  the  meeting  in  the 
manner  desired  by  the  majority,  (sec.  18.)  He  shall  also 
decide  all  questions  of  order  subject  to  an  appeal  to  the 
meeting,  lb.  The  meeting  contemplated  by  sec.  64,  is 
called  to  pass  upon  two  matters :  first,  as  to  whether  there 
shall  be  a  change  of  site  ;  and,  if  so,  second,  whether  the 
proposed  new  site  is  acceptable.  It  is  desirable  to  have 
these  special  matters  presented  free  from  all  other  ques- 
tions that  might  divert  the  attention  and  distract  the  vote 
of  the  ratepayers.  The  special  meeting  is  called  for  a 
special  purpose,  and  that  purpose  should  be  so  presented 
to  the  ratepayers  assembled,  that  there  shall  be  no  perad- 
venture  as  to  what  was  the  thing  agreed  upon  by  the 
majority. 

No  precautions  were  taken  to  secure  such  a  result  in 
this  case  ;  rather  was  the  matter  so  presented  that  it  can- 
not be  said  that  the  ratepayers  had  a  fair  opportunity  of 
voting  upon  the  material  point.  There  was  a  motion  of  a 
compound  character,  and  also  an  amendment  of  a  compound 
character  submitted  to  the  meeting  simultaneously,  and 
those  present  were  told  to  vote  for  the  one  or  the  other. 
The  motion  embraced  three  distinct  proiX)sitions,  and  was 
in  this  form  :  that  the  school  section  remain  as  it  now 
stands,  (i.  e.,  united  with  No.  18),  and  that  the  house  or 
site  be  removed  to  the  site  chosen  by  the  trustees,  and 
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Judgment,  that  Mr.  Axford  be  permitted  to  leave  the  section  if  he 
Boyd,  C.     chooses.  The  amendment  also  embraced  three  propositions, 
and  was  in  this  form :  that  school  section  7  Southwold 
remain  as  it  was  before  the  union  with  No.  18,  and  that  the    ^  i 
school  site  stay  as  it  is^  and  that  the  school  section  that  was    j  i 
No.  18,  enjoy  the  same  privileges  of  the  school  as  at  present,  } 
Now,  it  may  well  be  that  considerable  latitude  should  be 
allowed  on  such  occasions,  and  that  no  rules  of  strict  for-    I  a 
mality  need  be  imposed  upon  these  popular  meetings.    The  f 
general  rules  to  be  observed  are  summarized  by  Coleridge,  t 
J.,  in  Gosling  v.   Veley,  4  H.  L.  Cas.  at  p.  763  :  "  If  the  ti 
questions  for  decision  were  fairly  and  intelligibly  stated  ;  if  tJ 
every  one  present  desirous  of  making  a  proposition  has  an  si 
opportunity  of  doing  so  on  every  question  proposed,  all  s( 
has  been  done  in  these  respects  which  is  necessary  "    But  ii 
it  is  essential  that  the  vital  matter  voted  on  should  be  so  i 
laid  before  the  meeting  that  a  fair  vote  thereon  can  be  v: 
given,  unequivocally  indicating  the  mind  of  the  majority  si 
on  that  particular  point.    In  this  case  the  question  of    |  « 
"  change"  or  "  no  change  of  site,"  was  that  upon  which    i  tt 
the  vote  should  have  proceeded.    There  need  not  have    i  re 
been  any  amendment  to  the  motion  if  that  had  been  pro-    \  i 
perly  limited ;  and  the  amendment,  as  it  is,  is  no  more    |  to 
than  a  negative  of  the  proposition  made,  except  as  to  the    |  li 
case  of  Mr,  Axford.    But  by  grouping  the  motion  and  | 
amendment  with  matters  collateral  to  the  special  purpose^ 
of  the  meeting,  and  submitting  all  together,  no  one  can  | 
say  what  the  opinion  of  the  majority  may  have  been  on 
the  question  of  "  change,"  pure  and  simple     By  this  man- 
ner of  presentation,  a  person  was  unable  to  vote  for  or 
against  the  change  proposed,  per  se,  but  being  obliged  to  j 
consider  that,  as  linked  with  the  other  propositions,  he  was  j 
constrained  to  vote  for  what  appeared  to  be  on  the  whole 
the  least  objectionable  or  the  most  desirable  combination. 

The  subsequent  action  of  the  ratepayers  indicates  that  i 
the  majority  do  not  desire  a  change  of  site.    They,  at 
meetings  called  for  the  purpose,  refused  to  authorize  the  | 
raising  of  money  for  the  purpose  either  of  removing  the 
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old  house  to  the  proposed  new  site  or  of  building  a  new  Judgment, 
school  house  thereon.  Boyd,  0. 

Before  any  of  these  meetings,  however,  the  trustees 
acting,  as  I  think,  bond  fide,  had  entered  into  an  agreement 
with  the  defendant  Burdan  to  sell  the  old  site  to  him  in 
consideration  of  $80,  and  a  deed  of  the  new  site.  This 
agreement  was  consummated  by  the  execution  of  convey- 
ances on  November  30th,  before  any  protest  from  the 
plaintiffs  was  made.  Now,  these  plaintiffs  were  present  at 
the  special  meeting  called  in  April  to  deal  with  the  ques- 
tion of  changing  the  site,  and  it  w^as  their  business  to  have 
then  objected  to  the  way  in  which  the  question  was  being 
submitted,  or  have  made  complaint  to  the  inspector  under 
sec.  82,  that  the  proceedings  at  the  meeting  had  not  been 
in  conformity  with  the  Act.  It  was  said  that  this  section 
did  not  apply  ;  on  the  contrary,  I  think  it  expressly  pro- 
vides for  the  speedy  and  inexpensive  rectification  of  just 
such  miscarriage  as  this  in  the  administration  of  the  law 
with  reference  to  rural  public  schools.  While  I  set  aside 
the  conveyances  and  declare  that  there  has  been  no  valid 
resolution  to  justify  a  change  of  site,  I  do  so  without  costs 
on  account  of  the  inaction  of  the  plaintiffs  and  their  delay 
to  put  right  what  might  have  been  adjusted  at  the  outset 
with  trifling  expense. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

CoRHAM  V.  Kingston. 

Mortgage^Insurance  money — Application  upon  mortgage — Application  of 
payments— R.  S.  0.,  1887,  ch.  102,  sec.  4. 

The  defendant  held  a  mortgage  upon  the  plaintiflf'^  lands  to  secure  |300 
with  interest,  to  be  paid  yearly  together  with  an  instalment  of  principal 
money  not  less  than  $50,  the  first  instalment  of  principal  and  interest 
to  fall  due  on  December  16th,  1888.  On  June  29th,  1888,  afire  ocurred, 
and  the  defendant  received  $195,  insurance  money  :  without  communi- 
cating with  the  plaintiff,  he  thereupon  assumed  to  apply  this  as  follows  : 
he  reckoned  the  interest  up  to  the  receipt  of  the  money,  and.  deducting 
that  credited  the  balance  on  the  whole  sum  advanced  ;  and  no  payment 
of  the  first  instalment  being  made  by  the  mortgagor  on  December  16th, 
1888,  he  proceeded  to  exercise  his  power  of  sale. 

Held,  on  motion  for  an  injunction  to  restrain  the  sale,  that  the  rules  as  to 
appropriation  of  payments  did  not  apply,  the  insurance  money  not  con- 
stituting a  payment  in  the  ordinary  sense  of  that  word,  and  the 
mortgagor  having  had  no  opportunity  of  first  directing  its  appropriation. 

Held,  also,  that  though  the  mortgagee  had  the  right  as  declared  by  R.  S. 
0.,  1887,  ch.  102,  sec.  4,  to  apply  the  insurance  money  in  satisfaction 
of  the  money  that  ought  to  be  paid  under  the  mortgage,  it  was  not 
competent  to  him  to  accelerate  the  times  of  payment,  or  to  alter  in  any 
respect  the  terms  of  the  instrument  without  the  consent  of  the  mort- 
gagor. The  insurance  money  must  be  applied  from  time  to  time  a& 
payments  fell  due  under  the  mortgage^  unless  otherwise  arranged 
between  the  parties. 

Statement.  This  was  a  motion  on  behalf  of  the  plaintiti  to  restrain 
Robert  Kingston,  the  defendant,  from  further  prosecuting 
proceedings  commenced  by  him  for  the  sale  of  the  lands 
in  question,  under  circumstances  which  are  sufficiently  set 
forth  in  the  judgment. 

The  motion  came  on  for  argument  on  May  ]  1th,  1889, 
before  Boyd,  C. 

Hoyles,  for  the  plaintiff.  There  is  no  decision  on  the 
exact  point  involved.  See,  however,  Jones  on  Mortgages, 
3rd  ed.,  s.  409  ;  King  v.  State  Mutual  Fire  Ins.  Co.,  7 
Cush.  1.  As  to  the  question  of  appropriation,  see  Green- 
leaf  on  Evidence,  10th  ed.,  (Redfield)  vol.  2,  sees.  531, 
531,  a. 

Marsh,  for  the  defendant.  As  to  the  right  to  apply  the 
insurance  money,  see  14  Geo.  III.  ch.  78 ;  50  Vic.  ch.  26, 
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sec.  154  (0.)  ;  R.  S.  0.  1887,  ch.  102,  sec.  4,  sub-sees.  1,  2  ;  6  Argument. 

C.  L.  T.  p.  558;  Carr  v.  Fire  Assurance  Association,  14  O.  E,. 
487.  "  Money  due  under  the  mortgage,"  means  anything 
secured  by  the  mortgage:  Ex  parte  Kemp,  L.  K  9  Ch.  383, 
387.  The  insurance  money  is  part  of  the  proceeds  of  the 
security,  which  accordingly  should  be  reduced  :  Austin  v. 
Story,  10  Gr.  306.  The  money  should  be  applied,  first  on 
the  interest,  then  on  the  principal  of  the  mortgage  debt. 

Boyles,  in  reply.  The  statute  does  not  help  the  mort- 
gagee. It  must  apply  to  mortgage  money  received  by  the 
mortgagor.  The  mortgage  in  Austin  v.  Story,  supra,  was 
not  an  instalment  mortgage. 

May  13th,  1889.    Boyd,  C.  :— 

A  new  point  for  decision  has  arisen  in  this  case  as  to  the 
application  of  money  for  insurance  received  by  a  mortgagee. 
The  motion  is  to  restrain  the  exercise  of  the  power  of  sale 
by  the  defendant  in  respect  of  a  mortgage  held  by  him  on 
the  plaintiff's  land.  By  the  terms  of  the  mortgage  which 
is  in  the  statutoiy  short  form,  the  mortgagor  is  to  insure 
for  not  less  than  $300.  This  was  done,  and  on  Novem- 
ber 29th,  a  loss  by  fire  occurred  to  the  extent  of  $200. 
The  mortgage  is  dated  December  16th,  1887,  and  the  first 
payment  of  interest  is  to  be  made  a  year  thereafter.  By 
the  terms  of  the  mortgage  it  was  to  be  paid  by  yearly 
instalments  of  principal  also  of  not  less  than  $50,  with  the 
privilege  to  the  mortgagor  of  paying  up  to  $100  at  the 
time  of  any  yearly  payment. 

The  insurance  money  was  received  by  the  defendant, 
and  a  receipt  was  thereupon  endorsed  on  his  mortgage  in 
these  words :  "  Received  to-day  from  Queen  Insurance 
Company  the  sum  of  $195,  being  on  account  of  within  ' 
mortgage."  There  was  no  communication  with  the  mort- 
gagor as  to  the  disposition  or  application  of  this  money, 
and  they  are  now  at  issue  as  to  how  it  should  be  dealt 
with.  The  plaintiff  submits  that  it  should  be  applied  to 
satisfy  in  the  first  place  the  instalment  and  interest  which 
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Judgment,   fell  due  in  December,  1888,  whereas  the  defendant  says  he 
Boyd,  C.     has  reckoned  the  interest  due  up  to  the  date  of  the  receipt 
of  the  money,  and  deducting  that  has  credited  the  balance 
on  the  whole  sum  advanced. 

The  practical  difference  is,  that  as  the  defendant  puts  it 
the  mortgagor  is  in  default  for  non-payment  of  the  first 
instalment,  and  as  the  plaintiff  puts  it,  that  and  more  has 
been  paid  by  the  insurance  moneys.  The  parties  might 
have  come  together  and  arranged  as  to  these  moneys,  but 
failing  this  it  appears  to  me  that  the  rules  as  to  appropria- 
tion of  payment  do  not  apply.  The  money  did  not  come 
from  the  hands  of  the  mortgagor.  It  was  not  a  payment 
in  the  ordinary  sense  of  that  word,  and  he  had  no  oppor- 
tunity of  first  directing  its  application:  Greenwood  v. 
Tasker,  14  Sim.  522. 

The  defendant  refers  to  the  statute  R.  S.  0.  1887,  ch.  102, 
sec.  4,  as  justifying  his  application  of  the  moneys.  That  may 
be  regarded  as  declai-atory  of  the  law  (touching  the  destina- 
tion of  insurance  money  as  between  mortgagor  and  mort- 
gagee), so  far  as  sub-sec.  2  is  concerned. 

By  sub-section  2,  the  mortgagee  may  require  that  the 
insurance  money  be  applied  in  or  towards  the  discharge  of 
the  money  due  under  his  mortgage.  It  is  argued  that 
due,"  as  here  used,  extends  to  what  is  not  presently  pay- 
able. I  doubt  this.  ''-Due''  is  commonly  used  to  indicate 
to  what  i^  payable,  and  here,  as  used  in  connection  with 
the  w^ord  "  discharge"  means,  1  take  it,  "in  satisfaction  of 
the  money  that  ought  to  be  paid  under  the  mortgage."  I 
do  not  read  this  language  as  equivalent  to  "  the  money 
secured  by  the  mortgage,"  but  to  that  which  is  due  and 
payable  by  the  terms  of  the  instrument.  That  is  to  say 
(as  applied  to  this  case)  it  is  not  competent  for  the  mort- 
gagee to  accelerate  the  times  of  payment,  or  to  alter  in 
any  respect  the  terms  of  the  instrument  without  the  con- 
sent of  the  mortgagor ;  the  realization  of  the  insurance 
money  does  not  change  the  terms  of  t  le  security,  although 
the  r-^oney  is  to  be  applied  on  the  mortgage.  It  is  to  be 
applied  from  time  to  time  as  payment  falls  due,  unless  it 
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is  otherwise  arranged  between  the   parties.    No  such  Judgment, 
arrangement  having  been  made  here,  I  think  the  money    Boyd,  C, 
must  be  attributed  to  the  payment  and  instalment  which 
fell  due  in   December  last,  and,  therefore,  I  grant  the 
injunction. 

A.  H.  F.  L. 


[CHANCERY  DIVISION. 

Hall  v.  Forty  e. 

Bankruptcy  and  insolvency — Assignmmt  to  one  other  than  sheriff— Consent 
of  creditors — Subsequent  assignment  to  sheriff. 

It  is  sufficient  under  R.  S.  0.,  1S87,  ch.  124,  sec.  3,  sub-sec.  5,  if  the 
consent  of  creditors  to  an  assignment  is  given  subsequently  to  the 
assignment  being  made,  provided  that  it  is  given  before  any  assignment 
is  made  to  the  sheriff  of  the  county. 

This  was  an  action  brought  by  the  sheriff  of  the  county 
of  Peterborough,  against  one  Robert  H.  Fortj^e,  for  the 
deliver}^  up  of  possession  of  the  estate  of  Porter  Bros., 
insolvents,  under  circumstances  which,  with  the  arguments 
of  counsel  are  sufficiently  set  out  in  the  judgment. 

The  trial  took  place  at  Peterborough  on  April  26th,  1889, 
before  MacMahon,  J. 

Poussette,  Q.C.,  and  Johnston,  for  the  plaintiff. 
Watson,  and  R.  E,  Wood,  for  the  defendant 

May  8th,  1889.   MacMahon,  J. 

This  action  was  tried  before  me  at  Peterborough  on  the 
26th  of  April. 

On  the  27th  of  February,  1889,  Charles  Porter  the 
younger  and  David  Porter  then  carrying  on  business  as 
carriage  makers  made  an  assignment  for  the  general  benefit 
of  their  creditors  to  the  defendant  Robert  II.  Fortye  of 
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Judgment.  Peterborough,  who  executed  the  assignment,  as  did  also  the 
MacMahon,  fii'm  of  Forty e  &  Phelan,  creditors  of  the  insolvents'  estate, 
but  the  debtors  did  not  prior  to  making  such  assignment 
obtain  the  consent  of  a  majority  of  their  creditors  having 
claims  for  $100  and  upwards. 

Immediately  upon  the  execution  of  the  assignment  to 
him,  the  defendant  gave  notice  thereof,  and  called  a  meet- 
ing of  the  insolvent's  creditors  for  the  15th  of  March,  at 
which  meeting  fourteen  creditors,  having  claims  of  $100 
and  upwards,  had  filed  their  claims  amounting  in  the 
aggregate  to  the  sum  of  $9,220,  and  were  present  or  repre- 
sented ;  the  total  of  the  claims  of  $100  and  upwards  not 
represented  at  the  meeting  being  $685. 

At  that  meeting  the  appointment  of  the  defendant  as 
assignee,  w^as  ratilied,  and  two  inspectors  were  appointed 
by  the  creditors  who  were  authorized  to  deal  with  the 
estate  as  they  might  think  best.  And  under  instructions 
from  the  inspectors  so  appointed,  the  defendant  proceeded 
to  realize  the  assets  of  the  estate  by  advertising  the  sale 
of  the  stock,  &c. 

Subsequently  to  the  15th  of  March,  the  insolvents  made 
a  general  assignment  for  the  benefit  of  creditors  to  the 
plaintifi  who  is  the  sherift*  of  the  county  of  Peterborough. 

The  action  is  for  the  delivery  up  of  possession  of  the 
said  estate  to  the  plaintiff",  and  for  damages  for  intermed- 
dling with  the  estate  after  the  assignment  by  the  insolvents 
to  the  plaintiff",'  and  a  demand  thereunder  of  possession 
from  the  defendant. 

After  the  assignment  by  the  insolvents  to  him  the  plain- 
tiff" applied  on  the  27th  of  March  last  to  the  learned  Chan- 
cellor for  an  injunction  to  restrain  the  defendant  from 
selling  the  stock  in  trade  of  the  insolvents.  The  motion 
was  refused  the  Chancellor  holding  that  it  was  not  neces- 
sary to  have  the  assignment  assented  to  at  the  time  of  the 
execution,  and  so  long  as  it  received  the  consent  of  the 
creditors  before  the  execution  of  another  assignment  it  was 
not  void  as  against  a  .subsequent  assignment  within  sec.  3, 
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sub-sec.  2  of  R.  S.  0,  1887,  ch.  124.  (See  C.  L.  T.,  vol.  9,  Judgment, 
p.  160).  (a)  MacMahon, 

I  follow  the  learned  Chancellor  in  holding  that  it  was 
not  essential  to  the  validity  of  the  assignment  to  the  defen- 
dant, as  against  the  subsequent  assignment  to  the  plaintiff 
as  sheriff  of  the  county,  that  it  should  have  received  the 
consent  of  the  creditors  at  the  time  of  its  execution,  but 
that  such  consent  if  given  at  any  time  prior  to  such  sub- 
sequent assignment  is  sufficient  to  validate  it. 

The  argument  before  me  on  behalf  of  the  plaintiff  was 
as  to  the  meaning  to  be  attached  to  sub-sec.  5  of  sec.  3 
which  is  as  follows :  "  The  debtor  may  in  the  first  place 
with  the  consent  of  a  majority  of  his  creditors  having  claims 
of  $100  and  upwards  *  *  make  an  assignment  foi-  the 
benefit  of  his  creditors  to  some  other  person  than  the  sheriff 
and  residing  in  this  Province." 

Counsel  for  the  plaintiff  urged  that  the  words,  "  in  the 
first  place  with  the  consent  of  a  majority  of  his  creditors," 
should  be  construed  to  mean,  that  the  consent  of  the 
requisite  majority  of  his  creditors  having  first  been  obtained 
by  the  debtor,  he  could  make  an  assignment  to  some  other 
person  in  the  Province  which  would  not  be  invalidated  by 
a  subsequent  assignment  in  favor  of  the  sheriff. 

Until  the  consent  of  the  majority  of  the  creditors  was 
obtained,  the  assignment  to  the  defendant  would  have 
been  imperfect  as  against  the  subsequent  assignment  in 
favour  of  the  sheriff  But  J  do  not  regard  sub-sec.  5  as 
making  the  consent  of  a  majority  of  the  creditors  a  con- 
dition precedent  to  the  making  of  such  assignment  in  order 
to  its  validity  as  against  a  subsequent  assignment  to  the 
sheriff.  It  is  sufficient  if  such  consent  is  obtained  at  any 
time  prior  to  the  assignment  by  the  debtor  to  the  sherifi* 

Sub-sections  2  and  5  of  section  3,  must  be  read  together 
and  in  doing  so  the  above  is  the  only  construction  which  I 
can  put  on  them.  See  Anderson  v.  Glass,  16  0.  R.  j^p. 
595-6,  per  Street,  J. 

(a)  The  learned  Chancellor  did  not  deliver  a  written  judgment  on  this 
occasion.  Rep. 


438 


THE  ONTARIO  REPORTS,  1889- 


[vol. 


Judgment,  If  this  construction  is  not  the  proper  one,  then  in  a  case 
MacMahon,  like  the  present,  although  a  majority  of  the  creditors  had 
J*  consented  to  the  assignment  in  favor  of  the  defendant,  he 
would  be  required  to  give  possession  of  the  estate  to  the 
sheriff  as  subsequent  assignee,  and  after  the  delivery  of  the 
possession  of  the  estate  to  him,  the  majority  of  the 
creditors  could  at  once,  under  section  6,  annul  the  assign- 
ment in  his  favour  by  substituting  for  the  sheriff  a  person 
residing  in  the  county  where  the  debtor  carried  on 
business. 

This  is  a  mode  of  procedure  which  would  have  been 
barren  of  any  beneficial  result  either  to  the  estate  or  to 
the  creditors,  and  could  never  have  been  contemplated  by 
the  Legislature. 

There  will  be  judgment  for  the  defendant,  dismissing  the 
plaintiff's  action,  with  costs. 


A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.  ] 

The  Wilberforce  Educational  Institute  v.  Hold  en. 

Corporation — Trustee,  removal  of —Dealing  with  trust-ficnds —Necessity  of 
making  A  ttorney- General  party. 

In  an  action  by  an  incorporated  educational  institute  for  the  removal  of 
one  of  the  trustees,  who  also  acted  as  secretary,  for  alleged  improper 
dealing  with  the  corporate  funds,  judgment  was  given,  but  without  any 
finding  of  wilful  misconduct,  directing  such  trustee's  removal,  on  the 
ground  that  so  much  doubt  was  cast  upon  his  dealings  with  the  trust- 
funds  that  it  would  not  be  proper  to  allow  him  to  remain  a  member  of 
the  board. 

Such  an  action  is  maintainable  without  making  the  Attorney-General  a 
party. 

This  was  an  action  tried  before  Rose,  J.,  without  a  jury,  statement, 
at  Chatham,  at  the  Spring  Assizes  of  1887. 

The  plaintiffs  were  an  institution  of  learning  incorpo- 
rated by  35  Vic.  ch.  113  (0.),  as  amended  by  36  Vic.  ch. 
155  (0).  The  defendant  was  one  of  the  trustees  appointed 
by  the  plaintiffs'  Act  of  incorporation.  The  defendant 
also  acted  as  the  plaintiffs'  secretary.  The  defendant, 
while  the  plaintiffs'  secretary,  on  the  20th  January,  1880, 
received  $850  under  a  mortgage  to  the  plaintiffs,  and 
had  executed  a  partial  discharge  thereof.  This  money  was 
deposited  in  the  bank  to  the  defendant's  credit  as  secretary, 
and  he  claimed  to  have  paid  it  over  to  one  Chandler  the 
plaintiffs'  treasurer,  by  two  cheques  for  $350  and  $500,  the 
former  of  which  he  alleged  was  returned  by  the  bank  to 
him,  and  was  subsequently  destroyed  by  fire.  This  first 
alleged  payment  was  disputed,  and  the  latter  admitted. 

At  the  trial  the  cheque  for  $350  was  produced  from  the 
custody  of  the  bank,  and  was  shewn  to  have  been  drawn 
by  the  defendant,  payable  to  his  own  order,  and  was  marked 
by  him  "  to  be  applied  on  taxes  in  Essex." 

The  defendant  further  claimed  that  he  paid  to  Chan- 
dler, the  plaintiffs'  treasurer,  a  sum  of  $500  out  of  a 
sum  of  money  received,  on  the  6th  of  April,  1880,  on  a  sale 
of  some  lands  of  the  plaintiffs  to  one  Letourneau,  by 
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Statement,     depositing  the  same  in  an  envelope  in  the  bank  for  the 
plaintiffs. 

The  defendant  counter-claimed  for  compensation  for 
time,  trouble,  and  care,  used  and  expended  by  him  as 
trustee  for  the  plaintiffs,  in  managing  the  affairs  of  the 
plaintiffs,  and  in  securing  for  them  certain  grants  and 
donations  of  land  and  money. 

The  defendant  for  several  years  made  no  claim  for  com- 
pensation, although  his  bills  for  expenses  were  regularly 
paid.  At  one  time  the  plaintiffs  passed  a  resolution  to  grant 
him  $260  for  compensation  on  condition  of  the  immediate 
payment  by  him  of  the  money  alleged  to  be  due  from  him. 

The  defendant  contended  at  the  trial  that  the  plaintiffs 
had  no  right  to  bring  this  action,  but  that  it  should  have 
been  brought  by  the  Attorney-General  on  the  relation  of 
the  plaintiffs,  or  that  at  any  rate  the  Attorney-General  was 
a  necessary  party. 

Moss,  Q.  C,  and  Graddock,  for  the  plaintiff. 
Meredith,  Q.  C,  and  Rankin,  for  the  defendant. 

The  learned  Judge  reserved  his  decision,  and  afterwards 
delivered  the  following  judgment : 

June  3,  1887.    Rosa,  J.  :— 

This  case  was  heard  in  April,  1886 ;  and  argued  at  the 
convenience  of  counsel  in  January,  1887.  I  have  been 
prevented  by  press  of  work  from  considering  the  evidence 
and  arguments  until  now. 

[The  learned  Judge  then  considered  the  evidence,  and 
came  to  the  conclusion  that  the  defendant  had  not  paid 
over  the  amount  of  the  two  cheques  to  the  plaintiffs,  and 
disallowed  his  claim  for  commission,  as  there  was  no 
agreement,  express  or  implied,  for  any  such  allowances  for 
services  which  are  customarily  rendered  by  officers  of 
similar  institutions  without  reward,  and  continued  :] 

I  think  the  defendant  must  be  removed  from  his  position 
as  trustee.  I  do  not  wish  to  find  wilful  misconduct;  but  it 
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seems  to  me  that  there  is  so  much  doubt  cast  upon  his  Judgment, 
dealings  with  the  trust  funds  that  it  would  not  be  proper    Rose,  J 
to  allow  him  to  remain  on  the  Board. 

My  finding  against  the  correctness  of  the  statement  on 
the  cheque  as  to  the  application  of  the  $350  for  taxes, 
must,  I  think,  compel  me  to  direct  his  removal  from  the 
Board.  • 

It  may  be  that  he  has  so  mixed  up  his  accounts  and 
dealings  that  he  cannot  now  clearly  state  what  disposition 
he  did  make  of  the  money;  but  his  position  is  too  equivo- 
cal to  permit  confidence  to  be  reposed  in  him  as  a  trustee. 

Mr.  Meredith,  at  the  trial,  demurred  ore  tenus,  on  the 
ground,  as  he  said,  that  the  Attorney- General  was  a  necessary 
party,  referring  to  Daniel's  Chancery  Pleading  and  Practice, 
4th  ed.,  p.  138;  Tudor  on  Charitable  Trusts,  2nd  ed.,  pp. 
154,  161,  2  ;  Boalton  v.  Church  Society  of  the  Diocese  of  To- 
ronto, 15  Gr,  450  ;  McMurray  v.  Northern  R.  W .  Co.,  22  Gr^ 
476 :  Trustees  of  the  FranJdin  Church  v.  Mnguire,  23  Gr.  105 ; 
Lewin  on  Trusts,  8th  ed.,  pp.  846-927  ;  Boyle  on  Charities, 
p.  38. 

I  am  of  the  opinion  that  this  objection  is  not  tenable. 

There  must  be  judgment  for  the  plaintiffs  directing  the 
removal  of  the  defendant  from  the  Board,  payment  of 
$842.10,  and  cost  of  suit. 
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Thk  Toronto  General  Trusts  Company  v.  Sewell. 

Life  instirance — Policy  effected  before  marriage — Endorsement  in  Ontario  in 
favour  of  wife  after  marriage — Policy  issued  out  of  this  Province — Law 
governing  endorsement — Creditors — Administrator — R.  S.  0.,  ch.  136. 

The  husband  of  the  defendant,  while  a  bachelor  domiciled  in  this  Pro- 
vince, had,  in  the  years  1871  and  1876,  effected  three  policies  of  insur- 
ance on  his  life  with  companies  whose  head  offices  in  Canada  were  at 
M. ,  in  the  Province  of  Quebec,  where  the  insurance  moneys  were  pay- 
able. After  his  marriage,  while  still  domiciled  in  this  Province,  he 
endorsed  declarations  on  the  policies  in  favour  of  defendant,  and  handed 
them  to  her.  After  his  death  the  insurance  moneys  were  claimed  by 
the  defendant  and  by  the  plaintiffs  as  administrator  of  his  estate, 
against  which  there  were  creditors. 

Held  that  the  endorsements  on  the  policies  were  governed  by  the  law  of 
this  Province. 

Lee  V.  Abdy,  17  Q.  B.  D.  .S09,  followed. 

Held,  however,  that  as  defendant's  husband  was  not  a  "  married  man  "  at 
the  time  he  effected  the  policies,  he  could  not  (not  being  within  the 
exception  provided  in  47  Vic.  ch.  20,  sec.  2)  withdraw  from  the  claims 
of  his  creditors  the  benefit  of  the  policies  effected  before  marriage  by 
endorsements  or  declarations  after  marriage  for  the  benefit  of  his  wife, 
and  the  plaintiffs  were  entitled  to  the  insurance  moneys. 

Statement.  This  was  an  action  brought  by  the  Toronto  General 
Trusts  Company  against  one  Clara  Ann  Sewell,  formerly 
called  Clara  Ann  Bell,  the  widow  of  Charles  Wallace  Bell, 
deceased,  in  the  judgment  mentioned. 

The  facts  are  sufficiently  set  out  in  the  judgment. 

The  action  was  tried  in  Belleville,  on  March  21sc,  1889, 
before  Ferguson,  J. 

Marsh,  for  the  plaintiffs.  The  policies  are  payable  in 
Montreal,  in  the  province  of  Quebec,  and  not  within  the 
province  of  Ontario :  Lehel  v.  Tucker,  L.  R.  3  Q.  B.  77 ; 
Bradlaugh  v.  DeRin,  L.  K  3  C.  P.,  358.  The  Ontario 
statutes  have  no  application  to  the  policies,  because 
they  are  foreign  contracts.  To  hold  that  they  have 
would  be  contrary  to  general  law :  Ruse  v.  The  Mutual 
Benefit  Life  Ins.  Co.,  23  N.  Y.  R.  516  ;  The  Equitable  Life 
Assurance  Co.  of  the  U.  8.  v.  Perrault,  26  L.  C,  Jur.  382; 
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Parhen  v.  Royal  Exchange  Ass.  Co.,  8  Ct.  o£  Sess.  (N.  ^.),^rgmaeni. 
865,  at  p.  372  ;  Shattuck  v.  Mutual  Life  Ins.  Co.  of  Neiv 
York,  4  Cliff  (Cir,  Ca.),  598 ;  Lamb  v.  Bowser,  7  Bissell 
(Cir.  Ca.),  315 ;  Clarke  v.  Union  Fire  Ins.  Co.,  6  0.  K  223. 
The  endorsements  were  not  signed,  and  so  were  not  suffi- 
cient: Mathews  v.  Warner,  4  Ves.  197  (a)  ;  Walker  v. 
Walker,  1  Mer.  at  pp.  513.  515  ;  Catlett  v.  Catlett,  55  Mo. 
330 ;  Waller  v.  Waller,  1  Grattaii  (Va.)  454  ;  Caton  v. 
Caton,  L.  R.  2  H.  L.  127 ;  Hubert  v.  Treherne,  3  M.  &  G. 
743.  Sec.  2  of  47  Vic.  ch.  20  (0.),  shews  that  a  case  under 
sec.  5  of  that  statute  requires  the  issue  of  the  policy  to  the 
insured  when  he  is  a  married  man. 

Moss,  Q.  C,  contra,  The  suit  is  merely  to  deal  with 
money  paid  into  Court,  and  so  within  the  province  of  On- 
tario. We  are  entitled  to  presume  that  the  law  in  the 
province  of  Quebec  is  the  same  as  to  these  policies  as  in 
the  province  of  Ontario.  Sec.  1  of  47  Vic.  ch.  20  (0.),  and 
sec.  6  of  48  Vic.  ch.  28  (0.),  shew  the  scope  of  these 
statutes.  The  words  "married  man,"  in  47  Vic.  ch.  20, 
sec.  5  (0.),  mean  a  man  who  had  a  policy,  and  at  the  time 
of  doing  the  act  was  a  married  man.  The  statute  only 
requires  a  declaration  to  be  endorsed,  and  that  has  been 
done.  The  delivery  over  of  the  policies  shews  that  Bell 
did  not  intend  to  do  any  more  than  endorse  the  declara- 
tions. There  was  no  necessity  for  any  signature  :  Propert 
v.  Parker,  1  R.  &  M.  625;  Bleakley  v.  Smith,  11  Sim. 
150;  Lobb  v.  Stanley,  5  Q.  574;  Johnson  v.  Dodson, 
2  M.  &  W.  653  ;  Re  King—Sewell  v.  King,  14  Ch.  D., 
179 ;  Porter's  Law  of  Insurance,  310 ;  Crawley's  Law 
of  Life  Insurance,  58  ;  Fortesque  v.  Barnett,  3  M.  &  K.  36 

April  2,  1889.    Ferguson,  J.  :— 

The  plaintiffs  are  the  administrators  with  the  will 
annexed,  of  the  estate  and  effects  of  the  late  Charles 
Wallace  Bell. 

The  defendant  was  the  widow  of  the  said  Mr.  Bell, 
who,  befoi'e  his  marriage  with   her,  had  effected  three 
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Judgment,  policies  of  insurance  upon  his  life;  one  in  the  year  1871, 
Ferguson,  J.  and  each  of  the  other  two  in  the  year  1876. 

Mr.  Bell  died  in  August,  1884.  In  the  spring,  or  early 
part  of  that  year,  he  made  an  endorsement  (that  is,  assum- 
ing it  have  been  well  made )  upon  each  of  these  policies  in 
favor  of  his  then  wife  the  defendant.  Mr.  Bell  always, 
as  I  understand,  had  his  residence  at  Belleville  in  this 
province,  and  these  endorsements  were  made  there. 

The  head  offices  of  each  of  the  insurance  companies,  so 
far  as  business  in  Canada  is  concerned,  was  at  the  time  of 
the  issuing  of  the  respective  policies,  and  still  is,  at  Mon- 
treal, in  the  province  of  Quebec,  the  real  head  office  being 
in  Great  Britain,  as  I  understand.  Each  of  the  companies 
was,  at  the  time  of  the  issue  of  its  policy  to  Mr.  Bell, 
carrying  on  business  in  Ontario,  through  numerous  agents 
soliciting  applications,  receiving  and  forwarding  premiums, 
&c.,  and  practically  making  the  transactions  with  the 
applicants  for  policies,  excepting  that  each  such  transaction 
had  to  be  approved  of  at  the  head  office  in  Montreal,  and 
the  losses  were  paid  by  check  or  draft  issued  at  the  same 
office  in  Montreal.  The  transactions  for  these  policies,  were 
in  this  way  made  by  Mr.  Bell  with  the  respective  agents  at 
Belleville. 

The  endorsement  made  upon  one  of  the  policies  is  in  the 
words  following : 

"  Know  all  men  by  these  presents,  that  I,  Charles 
Wallace  Bell,  the  party  assured  in  and  by  the  within  policy, 
do  hereby  pursuant  to  the  provisions  of  the  statute  in 
that  behalf,  declare  that  the  within  policy,  and  all  advan- 
tages to  arise  therefrom,  shall  be  and  accrue  for  the  benefit 
of  my  wife  Clara  Ann  Bell." 

"  Signed,  sealed,  and  delivered  in  the  presence  of." 

Another  of  the  endorsements  is  in  the  same  words,  down 
to  the  name  "  Clara  Ann  Bell  and  then  follows  this  : 
Witness  my  hand  this  12th  day  of  February,  1884." 

"  Signed,  sealed,  in  presence  of." 

The  other  of  the  endorsements  is  in  the  same  words> 
down  to  the  same  name  "  Clara  Ann  Bell,"  and  then  fol- 
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lows  this  :  "  Witness  my  hand,  this  12th  day  of  February,  Judgment. 
1884."  Feeguson,  J. 

"  Signed,  sealed,  and  delivered  in  presence  of." 

These  endorsements  are  all  in  the  handwriting  of  the 
late  Mr.  Bell,  but  none  of  them  is  signed  by  him  or  by  any 
witness. 

After  the  death  of  the  late  Mr,  Bell,  these  policies  were 
in  the  possession  of  the  defendant,  and  she  very  naturally 
claimed  payment  from  the  respective  companies.  It  ap- 
pears— it  was  proved  at  the  trial — and  not  in  fact  disputed^ 
that  there  are  creditors  of  the  late  Mr.  Bell  unpaid,  and 
who  would  be  entitled  amongst  them  to  receive  in  satisfac- 
tion of  their  claims  against  his  estate  the  whole  of  these 
insurance  moneys,  if  the  moneys  belonged  to  his  estate, 
the  estate  being  insufficient  to  pay  the  liabilities  of  Mr. 
Bell,  who,  it  appears,  before  his  death,  had  visited  the  pro- 
vince of  Manitoba,  during,  at,  or  about  the  time  called  the 
period  of  the  "  boom"  in  that  country. 

The  plaintiffs,  as  such  administrators,  as  aforesaid,  also 
naturally  enough  claimed  these  insurance  moneys.  An 
order  was  made  for  the  delivery  of  the  policies  by  the  de- 
fendant to  the  plaintiffs.  This  was  done.  The  nioney  was 
paid,  and  paid  into  (]ourt  where  it  now  is.  The  total 
amount  is  said  to  be  $3,330.11,  and  the  accrued  interest 
1387.46. 

There  being  the  two  claimants  of  the  money,  this  issue 
was  ordered  to  be  tried,  and  it  came  on  for  trial  before  me 
at  the  cit}'  of  Belleville.  The  form  of  the  issue  is :  "  The 
plaintiffs  affirm,  and  the  defendant  denies,  that  the  plain- 
tiffs are,  as  against  the  defendant,  entitled  to  the  moneys." 
A  contention  on  behalf  of  the  plaintiffs  was,  that  even 
assuming  that  the  endorsements,  in  the  handwriting  of  Mr, 
Bell  upon  the  policies,  were  free  from  any  objections  as 
endorsements  under  the  statute,  yet  they  had  and  have  no 
application  in  this  case,  and  are  or  would  be  of  no  effect  in 
favor  of  the  defendant,  because,  as  was  said,  the  policies 
are  foreign  contracts,  being  in  the  view  of  the  law  made 
and  the  loss  if  any  payable,  in  the  city  of  Montreal,  in  the 
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Judgment,  province  of  Quebec,  and  i£  the  defendant  had  to  bring  her 
f'ERGusoN,  J.  action  for  the  money  in  that  province,  or  indeed  elsewhere, 
she  would  be  met  by  the  objection,  that  the  endorsements, 
or  assignments,  through  which  she  could  only  claim,  were 
such,  that  they  could  not  be  recognized  by  the  law  of  the 
place  where  the  contract  was  made,  and  was  to  be  paid  or 
satisfied,  as  she  did  not  shew  that  there  existed  in  the 
province  of  Quebec  any  statute  or  law  similar  to  the  statute 
of  this  province  respecting  such  endorsements  upon  policies 
of  insurance. 

I  need  not,  I  think,  here  discuss  the  question  as  to 
what  the  presumption  on  the  subject  would,  in  the  absence 
of  any  evidence  respecting  the  foreign  law,  be,  as  I  think 
the  contention  is,,  for  reasons  apart  from  this,  untenable,  and 
must  fail. 

Amongst  the  authorities  referred  to  in  support  of  this 
contention  was  the  case  Lebel  v.  Tucker,  L.  R.  3  Q.  B.  77, 
and  there  is  the  case  Bradlaugh  v.  De  Rin,  L.  R.  3  C.  P, 
638,  which  appears  to  be  the  counterpart  of  that  case, 
Both  cases  were  regarding  the  endorsements  or  transfers  of 
commercial  paper,  negotiable  instruments,  in  a  countr}^ 
foreign  to  the  place  where  the  paper  was  made  and  paya- 
ble. Both  these  cases  were  referred  to  and  discussed  in 
the  subsequent  case,  Lee  v.  Ahdy,  17  Q.  B.  D.  309,  the 
headnote  of  which  is  :  "  The  plaintiff  sued  the  trustees  of 
an  English  life  insurance  company  as  assignee  of  a  policy 
of  life  insurance  granted  by  such  company.  The  assign- 
ment of  the  policy  was  made  in  Cape  Colony,  and  at  the 
time  of  such  assignment  the  assured,  the  assignor,  was,  and 
he  remained  till  his  death,  domiciled  in  Gape  Colony,  and 
the  plaintiff  was  his  wife.  By  the  law  of  that  colony  such 
an  assignment  was  void  by  reason  of  the  alleged  assignee 
being  the  wife  of  the  assignor :  Held,  that  the  law  of  Cape 
Colony  applied  to  the  assignment  of  the  policy,  and  there- 
fore that  the  defendants  were  entitled  to  judgment." 

I  insert  the  headnote  here  because  I  do  not  think  that  I 
can  state  the  case  more  briefly.  It  appears  to  me  that  the 
case  and  the  reasoning  of  the  learned  Judges,  and  especially 
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that  of  Mr.  Justice  Wills,  at  p.  314,  apply  in  the  present  Jtidgmetit. 
case.    I  think  the  case  an  authority  conclusive  against  the  perg,tson, 
contention  of  the  plaintiffs,  and  I  do  not  see  that  it  has 
been  appealed  from  or  overruled^ 

There  is  also  another  late  case  (referred  to  by  Mr.  Moss) 
which,  seeing  that  the  company  have  paid  the  money,  which 
is  now  in  Court,  seems  to  have  an  application  also  against 
the  contention.  This  case  is :  Be  Turcan,  40  Ch^  D. 
5  ;  see  the  last  part  of  the  reasoning  of  Cotton,  L.  J. 

My  conclusion  is  against  the  plaintiffs  on  this  contention, 
and  I  cannot  but  think  that  it  would  be  a  surprise  to  most 
people,  to  be  told  that  they  could  not  properly  make  en- 
dorsements upon  policies  under  the  provisions  of  our  stat- 
utes, merely  because  the  policies  were  issued  in  Montreal 
by  companies  having  their  Canadian  head  offices  there. 
See  also  Porter's  Law  of  Insurance,  310,  311. 

Another  contention  of  the  plaintiffs  was,  that  as  Mr. 
Bell  was  not  a  "  married  man"  at  the  time  that  he  effected 
the  policies  in  question,  he  could  not  under  the  provisions 
of  the  Act,  make  a  valid  endorsement,  or  rather  valid 
endorsements  upon  them,  having  the  effect  contended  for 
by  the  defendant.  The  marriage  of  Mr.  Bell  with  the 
defendant,  took  place  in  February,  1881.  The  policies  had 
all  been  effected  before  that  date.  There  was  no  evidence 
as  to  whether  he  had  been  married  before,  or  whether  or 
not  he  was  a  married  man  at  the  time  the  policies  were 
effected,  and  in  the  absence  of  any  evidence  on  the  subject^ 
the  presumption,  1  think,  is,  that  he  was  not.  I  think  the 
burden  was  upon  the  defendant  of  showing  that  Mr.  Bell 
was  a  married  man  when  he  effected  the  policies,  if  such 
was  the  fact. 

Counsel  agreed  in  saying  that  the  statutes  that  are  to  be 
looked  at  upon  this  subject,  are  47  Vic.  ch.  20.  (0  )  and  4"8 
Vic.  ch.  28,  (0.) 

The  tifth  section  of  the  former  of  these  Acts,  provides 
that,  in  case  a  policy  of  insurance,  effected  by  a  married 
man,  on  his  lifCj  is  expressed  upon  the  face  of  it,  to  be  for 
the  benefit  of  his  wife,  or  of  his  wife  and  children,  or  any 
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Judgment,  of  them  or  in  case  he  has  heretofore  indorsed,  or  may  here- 
Ferguson,  J.  ft-fter  indorse,  or  by  any  writing  identifying  the  polic}'  by 
its  number  or  otherwise,  has  made  or  may  hereafter  make 
a  declaration  that  the  policy  is  for  the  benefit  of  his  wife, 
or  of  his  wife  and  children,  or  any  of  them,  such  policy 
shall  enure,  and  be  deemed  a  trust  for  the  benefit  of  his 
wife  for  her  separate  use,  and  of  his  children,  or  any  of 
them,  according  to  the  intent  so  expressed  or  declared,"  &c. 

This  contention  is,  that  because  Mr.  Bell  was  not  a  mar- 
ried man  when  these  policies  were  effected,  this  section 
cannot  and  does  not  authorize  the  endorsement  upon  the 
policies. 

The  opposing  contention  is,  that  the  real  meaning  is, 
that  the  indorsement  may  properly  be  made  by  a  man 
who  is  a  married  man  at  the  time  he  made  the  endorse- 
ment, although  nob  a  married  man  at  the  time  of  the 
effecting  of  the  policy. 

I  am  not  aware  of  any  decided  case  upon  the  subject — 
the  point — nor  was  any  referred  to.  I  have,  as  best  I  have 
been  able,  examined  the  statutes  on  the  subject  of  insur- 
ances for  the  benefit  of  wives  and  children,  from  28  Vic.  ch. 
17,  to  the  present  time,  and  I  am  of  the  opinion  that  the 
endorsement  cannot  be  properly  and  effectively  made  under 
the  provision  of  the  Act  unless  the  policy  has  been  effected 
by  the  assured  when  he  is  a  married  man. 

The  first  section  of  the  Act  last  above  mentioned,  author- 
ized insurances  to  be  effected  for  the  benefit  of  the  wife,  or 
wife  and  children  of  the  assured.  The  third  section  author- 
ized the  endorsement  or  declaration  for  the  benefit  of  the 
wife,  or  wife  and  children,  upon  any  policy  which  might 
have  been  effected  by  the  assured  before  the  passing  of  the 
Act.  This  would  seem  to  have  included  policies  effected 
before  the  marriage  of  the  husband,  the  assured,  but  only 
one  year  after  the  passing  of  the  Act  was  given  for  doing 
this,  and  this  is  what  is  referred  to  in  the  second  section  of 
47  Vic.  ch.  20  (0.),  the  Legislature  making  it  clear  that  the 
provision  in  sec.  3  of  29  Vic.  ch.  17,  did  so  apply. 

The  substance  of  what  is  contained  in  section  5  now 
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under  consideration  was,  I  think,  first  enacted  by  section  J^^dgment. 
4  of  the  Married  Woman's  Propert}^  Act,  1872,  and  its  first  Ferguson,  J. 
appearing  in  a  statute  on  that  subject,  is  to  me  somewhat 
significant. 

The  provision  in  section  3  of  47  Vic.  ch.  20,  (0.) 
that  any  person  may  insure  his  life  for  the  whole  term 
thereof,  or  for  any  definite  period,  for  the  benefit  of  his 
wife,  or  of  his  wife  and  children,  presupposes  that  this 
person  is  a  married  man :  it  would  be  impossible  so  to  do 
if  he  were  not. 

The  expression,  "  effected  by  a  married  man,"  in  the  first 
line  of  section  5  of  47  Vic.  ch.  20  (0.),  is  used  in  the  4th  sec- 
tion of  the  Married  Woman's  Property  Act,  1872,  and  in  the 
R  S.  0.  1877,  ch.  129,  sec.  16.  The  Legislature  seems  to 
have  used  the  expression  over  and  over  again,  and  there 
cannot,  I  think,  be  any  doubt  as  to  its  grammatical 
meaning. 

The  policy  of  the  legislation  seems  to  me  to  have  been- 
to  authorize  insurance  upon  his  life  by  a  married  man  in 
favor  of  his  wife,  or  wife  and  children,  so  that  the  insur- 
ance money  should  be  free  from  the  claims  ot  his  cre.ditors. 
and  to  authorize  endorsements  upon,  or  declarations  respect- 
ing policies  effected  by  married  men  so  as  to  have  the  like 
effect.  The  only  exception  that  I  see  to  this  is  the  provision 
contained  in  section  3  of  29  Vic.  ch.  17,  in  which  the  words, 
"  any  policy  of  insurance  on  his  life,  which  may  have  been 
effected  and  issued  before  the  passing  of  this  Act,"  are 
used,  and  this  gives  only  one  year  after  the  passing  of 
the  Act  to  make  the  endorsement  or  declaration.  The 
fact  of  the  passing  of  what  is  contained  in  section  2  of 
47  Vic.  ch.  20,  (O.),  argues  also  that  some  doubt  was  enter- 
tained as  to  whether  section  3  of  29  Vic.  ch.  17,  did 
embrace  or  comprehend  policies  effected  by  a  man  beforei 
his  marriage. 

It  was  contended  that  the  1st  section  of  47  Vic.  ch.  20, 
(0.),  and  the  6th  section  of  48  Vic.  ch.  28,  (O.),  indicate  or 
show  that  policies,  in  the  position  of  the  ones  in  question 
here,  are  comprehended  in  the  words  of  section  5  of  47 
57 — VOL.  XVIL  O.R. 
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Judgment.  Vic.  ch.  20,  (0.),  but  I  do  not  see  this  is  so.  The  provisions 
Ferguson,  J.  of  the  Act  apply  to  every  lawful  contract  of  insurance  at 
the  passing  of  the  Act  in  force  or  thereafter  effected,  &c., 
the  meaning  of  which  is,  I  think,  that  the  provisions  of 
the  Act  as  they  read,  and  as  they  are,  so  apply,  which  does 
not  extend  or  change  in  any  degree  the  meaning  of  the 
words  of  section  5. 

I  do  not  see  that  the  legislation  shows  that  the  Legisla- 
ture ever  intended — with  the  one  exception  that  I  have 
referred  to — to  permit  or  authorize  a  man  to  withdraw 
from  all  claims  of  his  creditors,  the  benefit  of  a  policy  of 
insurance  which  he  had  upon  his  life  before  his  marriage, 
by  an  endorsement  or  declaration  after  marriage,  in  favor 
and  for  the  benefit  of  his  wife  or  of  his  wife  and 
children. 

The  language  employed  in  this  section  5  is,  I  think, 
plain,  and  I  do  not  see  that  its  meaning  is  controlled  by 
any  other  section,  and  for  these  reasons  I  am  of  the  opinion, 
that  even  if  the  endorsements  made  by  the  late  Mr.  Bell 
upon  these  policies  had  been  made  in  the  most  formal  and 
complete  manner,  the  effect  would  not  and  could  not  have 
been  that  this  insurance  money  would  go  to  the  defen- 
dant, and  be  out  of  the  reach  of  his  creditors.  And  being 
of  this  opinion,  I  do  not  see  that  it  is  necessary  that  I 
should  decide  as  to  the  only  other  matter  of  contention, 
namely,  whether  or  not  the  unsigned  endorsements  made 
by  the  late  Mr.  Bell  in  his  own  handv/riting  in  form  and 
condition  in  which  they  appear  to  be,  are  under  the  cir- 
cumstances, and  what  is  shewn  by  the  evidence  so  far  as 
admissible,  such  as  should  be  considered  in  themselves 
sufficient  endorsements  if  the  other  objections  in  defen- 
dant's way  did  not  exist.  I  am  of  the  opinion  that  the 
plaintiffs,  the  company,  should  succeed  upon  the  issue,  and 
my  finding  and  the  judgment  is  for  them,  the  plaintiffs  "in 
the  issue. 

As  this  is  an  issue  directed  in,  and  in  a  way  a  creature 
of  an  action  pending  in  the  Court,  I  do- not  know  that  I 
have  any  power  over  the  matter  of  costs.  I  nevertheless 
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suggest  that  the  costs  of  both  parties  be  paid  out  of  the  Judgment, 
estate  as  the  late  Mr.  Bell  left  this  item  of  his  estate  in  a  Ferguson,  J. 
position  to  invite,  as  it  were,  litigation,  and  no  doubt  the 
defendant  honestly  thought  herself  entitled,  as  she  contends. 

G.  A.  B. 


[QUEEN'S  BENCH  DIVISION.] 

Re  McCallum  and  Board  of  Public  School  Trustees 
OF  Section  6,  Township  of  Brant. 

Public  schools — Suspension  of  pupil — Mandamus  to  trustees — Discretion 
— Delay — Change  of  position. 

A  pupil  at  a  public  school  having  injured  the  top  of  a  school  desk  by 
cutting  it,  he  was  ordered  by  the  schoolmaster  to  replace  the  top  with 
his  own  hands,  and  was  suspended  till  he  should  do  so.  The  suspension 
was  on  the  20th  February,  1888,  and  on  the  7th  of  May,  1889,  notice 
of  motion  was  served  by  the  father  of  the  pupil  for  a  mandamus  to 
compel  the  trustees  to  re-admit  the  son.  In  the  meantime  appeals  had 
been  made  by  the  father  to  three  of  the  trustees,  "to  the  Public  School 
Board,  and  to  the  annual  school  meeting,  on  all  of  which  applications 
the  action  of  the  teacher  was  sustained.  During  this  time  the  pupil 
attended  another  public  school. 

Held,  that  the  discretion  exercised  by  the  master  and  trustees  should 
not  be  interfered  with,  especially  after  the  delay  and  change  in  the 
position  of  affairs. 

This  was  an  application  by  the  father  of  a  pupil  at  a 
public  school,  for  a  mandamus  to  compel  the  teacher  to 
receive  him  back  to  the  school,  he  having  been  suspended 
by  the  teacher  until  he  should,  with  his  own  hands,  put  a 
new  top  on  a  school  desk,  which  he  had  injured  by  cutting. 

The  facts  appear  in  the  judgment. 

The  application  was  argued  in  Chambers  before  RosE^ 
J,,  on  the  31st  May,  1889. 

W.  H.  Blake,  for  the  applicant. 
Aylesworth,  for  the  trustees^ 
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Judgment.  June  1,  1889.    EosE,  J. : — 
Rose,  J. 

I  ought  not  to  interfere  unless  I  come  to  the  conclusion 
that  no  discretion  rested  in  the  master  or  trustees,  and  that 
no  official  judgment  was  required  or  permitted:  High  on 
Extraordinary  Legal  Remedies,  2nd  ed.,  p.  26,  cited  in 
Re  Massey  Manufacturing  Co.,  11  0.  R.,  at  p.  463. 

I  must  reach  the  conclusion  that  the  action  of  the 
master  and  trustees  in  denying  the  right  of  attendance  at 
school,  was  illegal :  Mclntyre  v.  School  Trustees  of  Blan- 
chard,  11  0.  R.  at  p.  443. 

If  it  was  a  matter  of  discretion,  although  in  my  judg- 
ment the  act  was  unwise,  I  should  not  substitute  my 
discretion  for  that  of  the  officer  to  whom  the  decision  has 
been  left  by  law. 

So  far  as  the  facts  appear,  I  think  it  was  not  wise  to 
order  the  pupil  to  replace  the  top  of  the  desk  with  his  own 
hands,  and  to  suspend  him  until  it  was  done.  "  Such  pun- 
ishment was,  to  say  the  least,  fanciful,  and  almost  certain 
to  provoke  irritation.  And  this  seems  to  me  the  more 
clear  when  the  regulations  provide  that  for  "  cutting, 
marring,  destroying,  or  defacing  any  part  of  the  school 
property,"  power  was  given  to  suspend  for  one  month,  or 
until  such  suspension  was  removed  on  assurance  of  better 
conduct,  or  by  order  of  the  board  of  trustees ;  and  further, 
that  "any  school  property  or  furniture  injured  or  destroyed 
by  a  pupil  shall  be  made  good  forthwith  by  the  parent  or 
guardian  under  penalty  of  the  suspension  of  the  delinquent." 

The  regulations  having  thus  provided  for  such  a  case,  it 
was,  in  my  judgment,  quite  unwise  to  depart  from  them 
and  order  something  not  thereby  contemplated. 

It  may  be  that  the  irritation  of  the  boy's  father  caused 
him  to  assume  an  attitude  which  rendered  it  difficult  to 
recede  from  the  position  at  first  taken.  According  to  the 
affidavit  of  the  teacher  an  offisr  was  made  at  the  school 
board  meeting  by  him,  the  teacher,  to  assist  the  boy  in 
replacing  the  top  of  the  desk.  As  a  piece  of  planed  board 
of  the  proper  dimensions  cpuld  have  been  procured  without 
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much  difficulty,  this  offer  might  well  have  been  accepted  Judgment, 
as  a  compromise.  rose,  J. 

But  there  are  other  difficulties  in  the  way  of  the  appli- 
cant. 

The  suspension  was  on  the  20th  of  February,  1888,  and 
this  application  was  not  made  until  the  7th  of  May,  instant, 
when  notice  of  motion  was  served.  In  the  meantime  ap- 
peals were  made  by  the  father  to  three  of  the  trustees, 
the  public  school  board,  and  to  the  annual  school  meet- 
ing, on  all  of  which  applications  the  action  of  the  teacher 
was  sustained. 

During  this  time  the  lad  was  sent  to  a  school  in  an 
adjoining  section,  about  a  mile  farther  away. 

This  delay  and  change  in  the  position  of  affairs  would 
make  it  very  difficult  to  interfere,  even  if  I  had  the  power. 

The  feeling  created  apparently  is  such  that  it  would  not 
be  at  all  pleasant  for  the  teacher  and  the  lad  to  be  in  the 
same  school,  and  I  would  have  to  consider  whether  it 
would  be  a  wise  exercise  of  discretion  to  require  the  lad  to 
be  readmitted  w^hen  the  probable  result  would  be  to  break 
down  the  authority  of  the  teacher,  and  it  may  be,  put  an 
end  to  his  occupancy  of  his  office. 

I  am  told  that  in  lie  Yuill,  an  unreported  case,  similar 
in  principle  to  this  case,  the  Chief  Justice  of  the  Queen's 
Bench  Division,  on  the  27th  of  April,  1888,  held  that  an 
application  for  mandamus  would  not  lie  to  correct  a  sup- 
posed error  of  teacher  or  trustee  in  a  matter  of  discipline, 
and  that  such  an  application  was  practically  an  appeal 
from  the  decision  of  the  teacher  and  trustees. 

The  motion  must  be  refused  with  costs. 
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[CHANCERY  DIVISION.] 

Re  Hewish. 

Partition-^Decrte  for  partition  and  sale — Vesting  order — Married  women 
not  made  parties — Inchoate  rights  of  dower — R.  S.  0.  c.  44,  s.  53, 
sub-s.  10 — Conveyancing  Act — Mortgage — Equitable  dower — Barring 
dower. 

On  a  vendor  and  purchaser  application  it  appeared  that  in  1877  a  decree 
was  made  for  partition  or  sale  of  the  lands  in  question,  to  which  four 
married  men  were  parties,  whose  wives,  however,  were  not  made 
parties,  either  originally  or  in  the  Master's  office,  and  the  lands  were 
sold  pursuant  to  the  decree,  and  a  vesting  order  granted  to  the  pur- 
chaser, under  whom  the  present  vendor  claimed  title. 

Held,  that,  notwithstanding  the  Conveyancing  Act,  R.  S.  0.  1887,  c  44, 
s.  53,  subs.  10,  the  inchoate  right  of  dower  of  the  wives  was  not  affected 
by  the  proceedings. 

Re  Hall-Dare's  Contract,  21  Ch.  D.  41,  considered. 

In  the  case  of  two  of  the  wives,  their  husbands  had,  prior  to  the  partition 
proceedings,  mortgaged  the  lands,  the  wives  joining  to  bar  their  dower. 
Held,  that  these  two  no  longer  had  any  right  of  dower. 
In  Re  Crosherry,  16  0.  R.  207,  209,  referred  to. 

This  was  a  vendor  and  purchaser  application. 

The  petitioner  had  contracted  to  sell  certain  lands  to  the 
Board  of  Trustees  of  the  Parkdale  High  School,  who,  how- 
ever, objected  that  there  were  certain  rights  of  dower 
outstanding  under  the  following  circumstances  : 

It  appeared  that  prior  to  June  26th,  1878,  James  Haw- 
kins, Arthur  Hawkins,  Dennis  Hawkins,  and  John  Joseph 
Hawkins,  all  of  them  being  married  men,  were  entitled  to 
the  lands  in  question  as  tenants  in  common ;  that  on 
January  31st,  1877,  a  decree  for  partition  or  sale  of  the 
lands  was  made  in  a  certain  suit  wherein  these  four  men 
were  plaintiffs,  but  to  which  their  wives  were  not  made 
parties  either  originally  or  in  the  Master's  office.  By  his 
report,  dated  December  20th,  1877,  the  Master  found  that 
certain  persons  were  entitled  to  share  in  the  lands,  among 
whom,  however,  no  mention  was  made  of  the  plaintiffs' 
wives  ;  and  under  his  direction  the  lands  were  sold,  and  the 
purchase  money  paid  into  Court ;  and  on  June  26th,  1878, 
a  vesting  order  was  made  in  the  suit  whereby  the  lands 
were  vested  for  all  the  estate  and  interest  of  the  parties  to 
the  suit  in  M.  McConnell,  through  whom  the  present  peti- 
tioner traced  his  title. 
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It  further  appeared  that  prior  to  June  26th,  1878,  the  Statement, 
date  of  the  vesting  order,  J.  J.  Hawkins  had  mortgaged 
all  his  estate  and  interest  in  the  lands,  his  wife  joining  to 
bar  her  dower  ;  and  that  in  like  manner  prior  to  that  date 
Arthur  Hawkins  had  mortgaged  his  interest,  his  wife  also 
joining  to  bar  dower  ;  that  these  two  mortgages  were  upon 
that  day  outstanding  and  undischarged. 

Under  these  circumstances  the  purchasers  objected,  and 
the  petitioner,  the  vendor,  denied,  that  the  wives  of  the 
four  plaintiffs  in  the  partition  and  sale  proceedings,  were 
entitled  to  dower,  or  would  be  upon  the  decease  of  their 
respective  husbands. 

The  petition  came  on  for  argument  on  May  22nd,  1889, 
before  Boyd,  C. 

E.  D.  Armour  and  Hall,  for  the  vendor.  We  contend 
that  the  Conveyancing  Act  of  1886,  cures  the  defect :  K  S.  O. 
1887,  ch.  44,  s.  53,  sub-sec.  10.  (a)  Sub-sec.  2  of  the  original 
Act  of  1886,  49  Vic.  ch.  20,  (0.)  sec.  20,  makes  it  retro- 
spective ;  and  though  this  sub-sec.  does  not  appear  in  the 
R  S.  0.  of  1887,  ch.  44,  the  schedule  A.  shews  it  is  not 
repealed.  In  Re  Hall-Dare's  Contract,  21  Ch.  D.  41,  a 
similar  point  arose.  The  decree  in  the  partition  proceed- 
ings in  this  case  was  in  1877.  The  land  was  sold,  not 
partitioned.  The  decree  for  sale  amounted  to  a  judgment 
in  rem  ;  it  was  a  decree  for  a  sale  of  the  land,  not  merely 
of  the  interests  of  the  parties  in  the  land. — [Boyd,  C. — Can 
you  sell  one  man's  Jand  under  a  judgment  against  another  ?] , 
— Yes.  Re  Hall-Daises  Contract,  supra^  shews  that 
though  a  person  whose  interest  is  being  dealt  with,  is  not 
, before  the  Court,  the  purchaser  is  not  bound  to  enquire  as 
to  this  ;  and  if  lie  does  enquire,  nevertheless  he  will  have 
to  take  the  land^    As  to  two  of  the  parties  in  question,  ^ 

(a)  R.  S.  0.  1887,  c.  44,  s.  53,  subs.  10,  is  as  follows  z— *'Aii  order  of 
the  Court,  under  any  statutory  or  other  jurisdiction,  shall  not,  as  against 
a  purchaser*,  whether  with  or  without  notice,  be  invalidated  on  the 
ground  of  want  of  jurisdiction,  or  of  want  of  any  concurrence,  consent, 
notice,  or  service."  — Rep. 
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Argument,  they  had  mortgaged  their  shares,  and  the  wives  had  joined 
barring  their  dower ;  and  under  the  law  at  that  time,  there 
was  no  dower  unless  the  husband  died  beneficially  entitled. 
In  their  case,  then,  we  say  there  was  no  dower.  The  mort- 
gages were  paid  out  of  the  purchase  money.  The  Dower 
Act,  1879,  42  Vic.  ch.  22,  (O.),  had  not  been  passed,  and  it 
is  not  retrospective  :  Martindale  v.  Clarkson,  6  A.  R.  1 
See  Be  Robertson,  Robertson  v.  Robertson,  25  Gr.  276,  486  ; 
Fleury  v.  Pringle,  26  Gr.  67  ;  Black  v.  Fountain,  23  Gr. 
174 ;  Beavis  v.  Maguire,  7  A.  R.  704,  713.  The  cases  are 
referred  to  in  Re  Croskerry,  16  0.  R.  207,  a  decision  under 
the  Dower  Act,  1879. 

Jdall,  on  the  same  side.  Sec.  8  of  the  Partition  Act 
R.  S.  O.,  1887,  ch.  104,  shews  that  in  any  event  the  land  is 
sold,  and  not  merely  the  interest  of  the  parties  before 
the  Court,  and  any  parties  not  before  the  Court,  are  to 
resort  to  the  fund :  Weaver  v.  Gregg,  6  Oh.  547 — [Boyd,  C. 
There  is  no  fund  here.    Its  all  gone  to  the  wind,  is  it  not  ?] 

Boyd,  C— 

I  do  not  think  the  Conveyancing  Act,  R.  S.  0.  1877, 
ch.  44,  sec.  53,  sub-sec.  10,  can  be  held  to  cut  out 
the  interest  of  the  two  whose  shares  have  not  been  mort- 
gaged. I  will  hear  you,  Mr.  Macdonald,  however,  as  to  the 
other  two.  I  do  not  think  I  need  apply  Re  Hall-Dare's 
Case,  21  Ch.  D.  41,  by  analogy  in  such  a  way  as  to 
produce  what  appears  to  be  an  injustice. 

Macdonald,  Q.  C,  for  the  purchasers.  In  re  Croskerry, 
16  O.  R.  207,  your  Lordship  referring  to  Fleury  v.  Pringle, 
26  Gr.  67,  says  it  has  been  overruled  by  the  Legislature  in 
the  Dower  Act,  1879,  and  that  the  law  as  laid  down  in 
Forrest  v.  Laycock,  18  Gr.  611,  has  been  thereby  promul- 
gated, (p.  209.)  If  the  law  in  Forrest  v.  Laycock,  supra,  is 
promulgated,  then  the  wife  would  be  entitled  to  dower.  I 
submit  no  title  has  been  shewn  to  this  land,  and  the  appli- 
cation should  be  dismissed. 
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Boyd,  C. —  Judgment. 

Having  regard  to  the  date  of  the  marriages,  I  think  ^' 
dower  does  not  exist  as  to  the  two  whose  estates  were 
mortgaged.    Petition  dismissed  without  costs. 

A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.] 

flEGiNA  V.  Alexander. 

Cmxi'da  Temperance  Act — Adjovrnment  at  clone  of  evidence  to  consider 
judgment — Not  restricted  to  one  week— Commission  of  offence — Not 
necessary  to  allege  by  servant  or  agent — Lease— Proof  of. 

Where  at  the  conclusion  of  the  evidence,  on  a  charge  of  selling  liquor 
contrary  to  the  Canada  Temperance  Act,  the  magistrate  reserves  his 
judgment,  for  the  purpose  of  reaching  a  decision  or  of  considering  th» 
amount  of  the  penalty,  he  is  not  restricted  to  the  one  week  mentioned 
in  sec.  48  of  R.  S.  C.  ch.  178. 

Hegina  v.  Hall,  12  P.  R.  142,  followed. 

It  is  not  necessary  to  charge  that  the  offence  was  committed  through  the- 
instrumentality  of  a  clerk,  servant,  or  agent,  as  the  defendant  is  guilty 
under  section  100  of  the  Canada  Temperance  Act,  R.  S.  C.  ch.  10^,  and 
liable  to  the  penalties  imposed,  if  the  offence  is  committed  by  himself 
or  anyone  within  the  class  of  persons  above  mentioned. 

At  the  trial  a  lease  from  defendant  to  one  J.  was  put  in  afld  the  execution 
proved  by  a  witness,  of  two  rooms  in  defendant's  hotel,  being  where  the- 
bar  was  kept  and  liquor  sold,  but  neither  defendant  nor  J.  appeared  as- 
a  witness  at  the  trial,  and  there  was  no  evidence  as  to  its  hynafides. 

Heidi  that  this  was  a  matter  for  the  magistrate  and  as  he  had  foun^ 
against  it  the  Court  could  not  interfere. 

Statement.  In  this  case  a  writ  of  certiorari  was  obtained  to  bring 
up  the  proceedings ;  and,  during  Easter  sittings,  1888- 
Aylesworth,  for  the  defendant,  obtained  an  order  nisi  to 
quash  the  convicion  of  the  defendant,  by  the  police  magis- 
trate of  the  county  of  Carleton,  for  having,  on  the  9th  day 
of  November,  1887,  at  the  village  of  Stittsville  in  the  saidi 
county,  unlawfully  sold  intoxicating  liquor  contrary  to  the 
Canada  Temperance  Act. 

The  grounds  taken  in  the  order  on  which  the  conviction 
was  sought  to  be  quashed  were  : 

1.  That  during  the  hearing  and  trial  upon  the  said 
information,  and  before  the  decision  of  the  case,  the  police 
magistrate  adjourned  the  said  hearing  and  trial,  for  a  time 
longer  than  one  week,  contrary  to  the  provisions  of  the 
Summary  Convictions  Act. 

2.  That  by  the  said  conviction  the  defendant  was  convict- 
ed, for  that  he  did  unlawfully  sell  intoxicating  liquor  con- 
trary to  the  CanadaTemperance  Act:  that  he  was  not  charged 
or  convicted  that  he  did,  by  any  person,  his  clerk,  servant, 
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or  agent,  sell  to  any  one  any  intoxicating  liquor ;  and  there  Statement, 
is  no  evidence  or  pretence  that  the  defendant,  personally, 
by  himself,  sold  any  intoxicating  liquor  to  any  one. 

3.  There  was  no  evidence  whatever  that  any  intoxicating 
liquor  was  sold  by  the  defendant  hinaself,  or  by  any  one 
who  was  in  any  way,  either  the  clerk,  servant,  or  agent  or 
the  defendant. 

The  court  for  the  trial  of  the  complaint  was  held  by  the 
police  magistrate  on  the  23rd  of  November,  1887,  when 
W.  Mosgrove  appeared  as  the  counsel  for  the  defendant) 
and  pleaded  "  not  guilty  "  to  the  charge.  The  defendant 
was  not  present  in  person  ;  and,  in  consequence  of  the  wit- 
nesses subpoenaed  for  the  prosecution  not  appearing, 
warrants  were  issued  for  their  arrest,  and  the  hearing 
Was  adjourned  until  the  26th  of  November. 

At  the  sittings  of  the  court  on  the  26th  of  November 
the  defendant  was  not  present,  but  was  represented  by  his 
counsel,  Mr.  Mosgrove. 

The  evidence  of  the  witnesses  called  for  the  prosecution 
was  to  the  effect  that  they  got  intoxicating  liquor  in  an 
hotel  owned  and  occupied  by  the  defendant  Alexander ; 
that  the  liquor  was  procured  in  a  bar-room  in  the  house  ; 
and  was  paid  for  to  a  man  named  Wm.  Johnston,  who  was 
behind  the  bar. 

Mr.  Mosgrove  produced  a  lease,  dated  the  24th  of  October, 
1887,  by  which  Alexander  leased  to  Wm.  Johnston  two 
rooms  of  the  house  in  the  village  of  Stittsville,  owned  by 
the  lessor,  and  at  present  occupied  by  him,  with  the  furni- 
ture used  and  enjoyed  in  connection  with  the  same,  said 
two  rooms  being  a  front  and  back  room  on  the  lower  flat 
next  the  track  of  the  Canadian  Pacific  Railway  for  one 
month  at  a  weekly  rent  of  $12.  These  were  the  rooms 
where  the  liquor  was  sold  and  the  bar  kept. 

Mr.  Mosgrove  was  sworn  as  a  witness  on  the  part  of  the 
defendant,  and  proved  the  execution  of  the  lease,  which 
closed  the  evidence:  the  magistrate  made  a  memorandum 
at  the  foot  of  depositions:  "Decision  reserved  until  the 
10th  December,  1887." 
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Argument.  In  Michaelmas  Sittings,  November  80,  1888,  Aylesworth 
supported  the  order. 

There  was  no  power,  under  K  S.  C.  ch.  178,  sec.  218,  to 
adjourn  the  hearing  for  more  than  one  week.  The  statute 
is  imperative.  This  has  been  expressly  decided  by  Rose, 
J.,  in  Regina  v.  French,  13  O.  K.  80,  and  by  O'Connor,  J., 
in  Regina  v.  Collins,  14  O.  K  613.  In  Regina  v.  Heffer- 
nan,  13  0.  R  616,  Robertson,  J.,  held  that  the  adjourn- 
ment in  that  case  was  valid,  though  for  more  than  a  week  ; 
but  because  the  adjournment  was  by  consent.  There  was 
no  consent  here.  The  latter  case  is,  therefore,  distinguish- 
able ;  but  in  any  event  the  view  taken  by  the  other 
judges  is  a  correct  one,  and  is  in  accordance  with  the 
decisions  in  similar  cases  :  Bell  v.  Lamont,  7  P.  R.  307 ; 
Mitchell  V.  Mulholland,  14  U.  C.  L.  J.  N.  S.  55  ,  Wheeler 
V.  Gihhs,  3  S.  C.  R.  374.  The  lease  to  Johnston  was  bond 
fide.  The  liquor  was  sold  by  Johnston,  and  there  is  no 
liability  on  the  defendant.  The  defendant  is  not  charged 
or  convicted  with  having  sold  through  an  agent. 

Delamere,  contra.  The  adjournment  to  give  judgment 
does  not  come  within  the  Act;  at  all  events,  the  objection 
was  cured  by  the  defendant  appearing.  The  conviction 
properly  charges  that  the  defendant  sold  the  liquor,  and 
it  was  done  through  his  servant,  and  is  merely  a  matter 
of  evidence.  The  lease  was  clearly  an  attempt  to  evade 
the  Act,  and  the  magistrate  so  thought. 

March  8,  1889.    MacMahon,  J.— 

The  Summary  Convictions  Act,  R.  S.  C.  cap.  178, 
sec.  48,  provides  that  "  Before  or  during  the  hearing 
of  any  information  or  complaint,  the  justice  may,  in 
his  discretion,  adjourn  the  hearing  to  a  certain  time 
and  place  to  be  then  appointed  and  stated  in  the  presence 
and  hearing  of  the  party  or  parties  or  their  respec- 
tive attorneys  or  agents  then  present,  but  no  such  adjourn- 
ment shall  be  for  more  than  one  week." 

By  sec.  52,  "  The  justice  having  heard  what  each  party 
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has  to  say,  and  the  witnesses  and  evidence  adduced,  shall  Juc^gojent. 
consider  the  whole  matter  and  unless  otherwise  provided,  MacMahon, 
determine  the  same,  and  convict  or  make  an  order  upon 
the  defendant,  or  dismiss  the  information  or  complaint,  as 
the  case  may  be  " 

In  the  present  case  "  the  witnesses  and  evidence  have 
been  adduced "  so  that  the  adjournment  made  by  the 
magistrate  was  neither  before  or  during  the  hearing  of  the 
information  or  complaint  "  but  at  its  conclusion  in  order 
to  determine  the  case."  And  the  point  raised  is  not 
governed  by  the  decision  in  Regina  v.  French,  13  0.  R. 
80 ;  Regina  v.  Heffernan,  ih.  616,  and  Regina  v.  Collins, 
14  0.  R  613,  in  each  of  which  the  adjournment  w&s  an 
adjournment  of  the  hearing. 

The  magistrate,  when  he  reserves  his  decision  at  the 
conclusion  of  the  evidence  for  the  purpose  of  reaching  a 
decision,  or  of  considering  the  amount  of  the  penalty,  is 
not  confined  to  the  time  mentioned  in  the  48th  section. 

Since  w^riting  the  above  I  have  been  referred  to  Regina 
V.  Ha^ll,  12  P.  R.  142,  in  which  the  view  I  have  stated  was 
acted  upon. 

As  to  the  second  ground.  It  is  not  necessary  to  charge 
that  the  selling  of  the  intoxicating  liquor  was  done 
through  the  instrumentality  of  a  clerk,  servant,  or  agent, 
as  the  defendant  is  guilty  under  sec.  100  of  the  Canada 
Temperance  Act,  R.  S.  C.  cap.  106,  and  liable  to  the  penal- 
ties imposed,  if  the  offence  is  committed  by  himself,  or  by 
any  one  coming  within  the  class  of  persons  above  men- 
tioned: Regina  v.  King,  20  C.  P.  246  ;  Regina  v.  Camp- 
bell, 8  P.  R.  55  ;  Paley  on  Convictions,  6th  ed.,  77. 

The  design  of  putting  in  and  proving  the  execution  of 
the  lease  of  the  tw^o  rooms  in  the  defendant's  hotel  by 
Ailexander  to  Johnston  was  to  shew  that  Johnston,  holding 
the  lease  of  that  portion  of  the  premises  in  which  the 
liquor  was  sold,  and  the  bar  kept,  he  should  not  be  con- 
sidered the  "clerk,  servant  or  agent  of  the  defendant." 

Neither  the  defendant  nor  Johnston  appeared  as  wit- 
nesses at  the  trial,  so  there  was  no  evidence  as  to  the  horia 
£des  of  the  lease. 
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Judgment.      "  In  summary  proceedings  before  a  justice  of  the  peace 
MacMahon,  he  is  substituted  for  the  jury,  so  far  as  relates  to  the 
J-        conviction,  that  is,  as  to  finding  the  party  guilty  or  not 
guilty     Burn's  Justice  of   Peace,  80th  ed.,  1142 ;  Rex 
V.  Reason,  6  T.  R  375,  and  Rex  v.  Smith,  8  T.  K  590. 

It  is  sufficient  to  authorize  a  conviction,  that  there  is 
such  evidence  before  the  magistrate  as  might,  in  an  action 
on  an  indictment  be  left  to  a  jury;  and  the  Court  of 
Queen's  Bench,  when  the  conviction  is  brought  before  it, 
will  not  examine  further  to  see  whether  the  conclusion 
drawn  by  the  magistrate  be  or  be  not  the  inevitable 
conclusion  from  the  evidence  :  Burn's  Justice  of  the 
Peace,  30th  ed.,  1142 ;  Rex  v.  Davis,  6  T.  K  177,  178,  and 
E.  S.  C.  ch.  178,  sec.  87. 

The  motion  fails  on  all  the  grounds  taken,  and  must  be 
dismissed  with  costs.  The  writ  of  certiorari  will  be 
superseded. 

Galt,  C.  J.,  and  Rose,  J,,  concurred. 


Judgment  accordingly. 
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[COMMON  PLEAS  DIVISION.] 

Regina  V.  Hope. 

•Criminal  law — Inducing  note  to  he  signed  by  false  pretences — Evidence  of 
similar  frauds  on  others — Admissibility. 

The  defendant  was  indicted  in  the  first  count  of  the  indictment  for 
obtaining  from  one  H.  a  promissory  note  with  intent  to  defraud,  and 
in  the  second  count  with  inducing  H.  to  make  the  said  note  with  like 
intent.  The  evidence  shewed  that  on  May  4,  1887,  the  defendant's 
agent  called  on  H. ,  and  obtained  from  him  an  order  addressed  to  defend- 
ant to  deliver  to  H.,  at  R.  station,  thirty  bushels  of  Blue  Mountain 
Improved  Seneca  Fall  Wheat,  which  H.  was  to  put  out  on  shares,  and 
to  pay  defendant  $240  when  delivered,  and  to  equally  divide  the  pro- 
duce thereof  with  the  holder  of  the  order,  after  deducting  said  amount. 
On  23rd  May  defendant  called,  produced  the  order,  and  by  false  and 
fraudulent  representations  as  to  the  quality  of  the  wheat,  and  his  hav- 
ing full  control  of  it,  its  growth  and  yielding  qualities,  and  that  a  note 
defendant  requested  him  to  sign  was  not  negotiable,  induced  H.  to  sign 
the  note.  Evidence  was  received,  under  objection,  of  similar  frauds  on 
others,  shewing  that  defendant  was  at  the  time  engaged  in  practicing  a 
series  of  systematic  frauds  on  the  community.  The  defendant  was 
found  guilty  and  convicted. 

Held,  on  a  case  reserved,  that  the  conviction  should  be  affirmed  on  the 
second  count,  as  the  evidence  shewed  that  the  note  was  signed  by  H. 
not  merely  to  secure  the  carrying  out  of  the  contract  contained  in  the 
order,  but  on  the  faith  of  the  representations  made  ;  and  it  was  imma- 
terial that  a  note  was  taken  when  the  order  called  for  cash  ;  and,  also, 
that  the  evidence  objected  to  was  properly  receivable. 

This  was  a  case  reserved  by  His  Honor  Judge  Morgan,  Statement, 
sitting  as  Chairman  of  the  General  Sessions  of  the  Peace, 
for  the  consideration  of  the  Justices  of  the  Common  Pleas 
Division. 

The  defendant  was  tried  at  the  General  Sessions  of  the 
Peace  for  the  county  of  York,  in  May,  1888,  on  an  indict- 
ment, of  which  the  following  is  a  copy : 


Province  of  Ontario, 
County  of  York, 

TO  WIT  : 


The  Jurors  of  our  Lady  the  Queen  upon  their 
oath  present  that  Thomas  Hope,  on  the  twenty- 
third  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-seven,  at 
the  township  of  King,  in  the  county  of  York,  unlawfully,  fraudulently, 
and  knowingly,  by  false  pretences,  did  obtain  from  George  Hollingshead 
a  certain  valuable '  security,  that  is  to  say,  a  certain  promissory  note  for 
two  hundred  and  forty  dollars,  with  intent  to  defraud. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Thomas  Hope,  on  the  twenty-third  day  of  May  aforesaid,  at 
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Statement.  the  township  of  King  aforesaid,  unlawfully,  fraudulently,  and  knowingly, 
by  false  pretences,  did  cause  and  induce  George  HoUingshead  to  execute 
and  make  a  certain  valuable  security,  that  is  to  say,  a  certain  promissory 
note  for  two  hundred  and  forty  dollars,  with  intent  thereby  then  to  de" 
fraud  the  said  George  HoUingshead. " 

The  evidence  is  fully  set  out  in  the  judgment  of  Mac- 
Mahon,  J. 

The  learned  County  Court  Judge  left  the  case  to  the 
jury,  who  found  the  defendant  guilty. 

The  questions  for  the  consideration  of  the  Court,  were  : 
"1.  Was  there  any  evidence  upon  which  the  jury  could  properly  con- 
vict upon  either  count  of  the  indictment  ? 

2.  Was  the  evidence  of  Ross  or  Mitchell  of  other  notes  being  obtained 
from  them  by  false  pretences  improperly  admitted  ? 

3.  Does  the  fact  that  the  evidence  of  Ross  or  Mitchell  as  aforesaid  was 
left  to  the  jury,  vitiate  the  verdict  ? 

If,  in  the  opinion  of  the  Court,  there  was  no  proper  evidence  to  go  to 
the  jury  under  the  indictment ;  or  if  the  second  and  third  questions  stated 
are  answered  in  the  affirmative,  the  conviction  is  to  be  quashed  ;  otherwise 
to  stand. 

In  Hilary  Sittings,  February  11,  1889,  the  case  was 
argued. 

Oder,  Q.C.,  for  the  defendant.  There  was  no  fraudulent 
misrepresentation  proved.  The  note  was  given  merely  to 
carry  out  the  order  previously  given.  If,  however,  the  note 
was  not  given  for  such  purpose,  then  there  was  not  a  ful- 
filment of  the  contract,  and  so  no  fraud.  The  evidence  of 
Mitchell  and  Ross  was  improperly  received.  The  case  of 
Blake  v.  Albion  Life  Ins.  Co.,  4  C.  P.  D.  94,  is  relied  on  by 
the  Crown :  but  that  case  is  distinguishable,  as  the  transac- 
tion there  formed  part  of  a  connected  system  of  fraud.  See 
also  Regina  v.  Holt,  8  Cox  C.  C.  411  ;  Regina  v.  Oddy,  5 
Cox  C.  C.  210  ;  Regina  v.  Fiiidge,  9  Cox  C.  C.  430  ;  Regina 
V.  Gibson,  16  Cox  C.  C.  181. 

Badgerow,  County  Attorney,  for  the  Crown.  There  was 
the  clearest  evidence  of  fraud.  Ross's  evidence  shews  that 
there  was  the  clearest  fraud  practiced.  *  The  evidence 
objected  to  was  properly  receivable,  as  it  shewed  that  this 
was  one  of  a  series  of  frauds  of  a  like  character,  which 
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the  defendant  was  practising  on  the  community  :  Russell  on  Argument. 
Crimes,  5th  ed.,  vol.  iii.,  372-5  ;  Roscoe  Crim.  Ev.  (10th  ed.); 
92,  ]00, 101,  520;  Clarke's  Magistrates'  Man.,  2nd  ed.  128-80, 
Begina  v.  Francis,  L.  R.  2  C.  0.128  ;  Regina  v.  McDonald, 
10  0.  R.  553;  Regina  v.  Bent,  10  0.  R.  557. 

March  8,  1889.    MacMahon,  J.  :— 

The  whole  of  the  evidence  taken  at  the  trial  was  put  in 
and  formed  part  of  the  reserved  case,  but  references  there- 
to, and  extracts  therefrom,  is  all  that  is  necessary  in  order 
to  shew  the  case  made  against  the  defendant  at  the  trial, 
and  to  shew  the  grounds  upon  which  the  opinion  of  the 
Judges  is  sought. 

On  the  4th  of  May,  1887,  an  agent  of  the  defendant 
called  upon  the  prosecutor,  a  farmer  residing  in  the  town- 
ship of  King,  in  the  county  of  York,  and  obtained  from  him 
an  order  partly  printed  on  a  card,  of  which  the  following 
is  a  copy : 

**  This  order  is  negotiable." 

Agents  are  not  allowed  to  vary  it. 

To  T.  Hope. 

NoBLETON,  Ont.,  May  4,  1887. 
Deliver  to  me  by  freight,  at  King  station^  30  bushels  of  Blue  Mountain 
Improved  Seneca  Fall  Wheat,  which  I  agree  to  put  out  on  shares.  I 
further  agree  to  pay  you  two  hundred  and  forty  dollars  when  delivered  ; 
and  it  is  further  agreed  that  all  wheat  delivered  to  George  Hollingshead 
in  1887,  shall  be  equally  divided  with  the  holder  of  this  order  after  de- 
ducting the  said  amount. 

(Signed)         Geo.  Hollingshead. 

Hollingshead  said  in  his  evidence  that  before  Hope  called 
on  him  he  had  ordered  the  thirty  bushels  of  wheat,  which 
must  have  been  when  he  signed  the  order.  Yet  it  is 
singular  there  is  no  evidence  on  behalf  of  the  Crown  as  to^ 
what  representations  (if  any)  were  made  by  the  agent  of 
Hope  to  him  regarding  the  wheat,  upon  the  strength  of 
which  the  order  was  given. 

In  fact  the  case  made  against  the  defendant  at  the  trial 
appeared  to  have  been  dissociated  from  the  giving  of  the 
59 — VOL.  XVII.  o.R. 
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Judgment,   order  by  the  prosecutor  for  the  wheat,  except  in  so  far  as 
MacMahon,  to  shew  that  prior  to  Hope's  going  to  see  the  prosecutor  the 
^'        latter  had  given  an  order  for  the  thirty  bushels  of  wheat 
The  order,  set  out  above,  calls  for    Blue  Mountain  Im- 
proved Seneca  Fall  Wheat." 

The  evidence  of  Hollingshead  as  to  what  took  place 
between  himself  and  Hope  in  relation  to  the  wheat  on  May 
23rd,  the  day  the  note  was  given,  is  as  follows  : 

May,  1887,  I  lived  in  the  township  of  King.  I  am  a  farmer.  I  had 
some  transactions  with  defendant,  he  came  to  see  me  about  closing  business 
about  wheat.  He  said  his  agent  had  been  round  taking  orders,  and  I 
think  he  produced  an  order  I  had  given.  Exhibit  1  was  produced  by 
him  ;  it  was  signed  by  me.  He  produced  a  number  of  other  orders  signed 
by  other  persons.  We  talked  about  the  card  Exhibit  1.  He  said  the 
wheat  mentioned  was  a  new  kind  of  wheat.  He  also  produced  to  me  ex- 
hibits 2,  3,  4,  5,  6  ;  the  agent  gave  me  this  7,  8,  9.  He  said  I  was  to  receive 
thirty  bushels  of  wheat  at  King  station.  I  was  to  go  after  it  and  put  it 
out  on  shares  with  the  persons  named  on  cards  who  were  to  sow,  reap, 
thresh,  and  return  to  me  half  product.  I  was  to  keep  six  bushels,  and  have 
the  whole  product  myself,  but  half  the  product  which  the  farmers 
returned  to  me  I  was  to  keep  for  Hope,  and  he  was  to  call  for  it  in  the 
fall  of  1888.  He  said  it  was  Improved  Blue  Mountain  Seneca  Fall  Wheat. 
He  said  he  had  the  whole  control  of  it ;  no  other  person  in  Canada  having 
any  control  of  it  but  himself.  It  was  grown  on  the  Blue  Mountains,  Coh 
lingwood,  and  yielded  from  forty  to  sixty  bushels  per  acre.  He  was  a 
^ood  talker.  I  believed  what  he  said.  At  the  time  Hope  was  here  he  said 
the  wheat  was  at  King  station  ;  he  shewed  me  the  shipping  bill.  I  went 
to  the  station  and  got  the  wheat.  The  card  (exhibit  10)  was  on  one  of 
the  bags  of  wheat.  Before  I  got  the  wheat  Hope  asked  me  to  sign  a  paper 
as  security  for  the  wheat.  He  said  if  I  died  he  had  nothing  to  shew,  and 
my  executors  might  kick  him  off  the  place.  He  said  it  was  a  note,  but 
not  a  negotiable  note,  and  no  money  was  to  be  paid  on  it.  It  was  payable  at 
the  Express  Ofl&ce,  and  would  be  held  by  him  and  put  in  the  Express  Office 
and  kept  there  until  he  got  his  share  of  the  wheat,  when  it  would  be 
brought  back  and  returned  to  me.  Exhibit  11  is  the  paper  signed  by  me. 
The  words  "or  bearer,"  were  not  visible  to  me  on  the  note  when  I  signed 
it.  I  looked  at  the  note.  The  representations  upon  which  I  signed  the 
note,  are  as  follows :  Ist.  That  it  was  a  new  kind  of  fall  wheat  called 
Blue  Mountain  Seneca  Fall  Wheat.  2nd.  He  had  full  control  of  it,  and 
no  one  else  had.  3rd.  That  he  had  grown  it  several  years,  and  it  had 
turned  out  forty  to  fifty  bushels  to  the  acre,  and  had  a  lot  of  it  then 
grown.  4th.  That  the  note  was  not  negotiable.  I  sowed  the  wheat  last 
fall  J  it  did  not  grow  except  a  spear  here  and  there." 
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On  cross-examination,  he  said  :  Judgment. 

I  know  I  gave  a  note.  I  was  not  to  pay  any  money  on  it,  or  to  pay  it  MacMahon, 
out  of  the  wheat.  I  don't  think  I  signed  the  card  shewed  to  me.  I  did 
not  sign  anything  but  the  note.  The  note  was  signed  by  me  on  a  board 
on  back  of  defendant's  buggy.  He  took  the  form  out  of  his  pocket 
and  filled  it  up  in  my  presence.  I  read  it  over  and  signed  it.  *  * 
Defendant  figured  it  to  me  at  thirty  bushels  to  the  acre.  He  multiplied 
30  by  30  equal  900,  and  the  half  of  that  450  at  $1  per  bushel,  $450.  He 
said  the  wheat  might  be  sold  at  $5  per  bushel,  but  would  only  figure  at 
$1  for  the  product. 

It  (the  wheat)  had  been  shipped  to  Hope's  order,  and  he  transferred  the 
shipping  bill  to  me  when  I  gave  him  my  note.  I  would  not  have  given  my 
note  if  he  had  not  said  he  had  control  of  it.  He  said  this  kind  of  wheat 
was  grown  in  several  counties,  and  the  particular  kind  of  wheat  I  was  to 
get  had  been  grown  in  Simcoe  near  the  Blue  Mountains." 

Re-examined: 

"  I  was  in  error  when  I  said  defendant  told  me  wheat  was  grown  in 
County  of  Simcoe.    He  said  it  was  grown  near  the  Blue  Mountains. " 

The  wheat  supplied  to  Hollingshead  was  purchased  by- 
Hope  from  Brown,  a  seedsman  at  Barrie,  and  shipped  by  him 
to  Hope  at  King  station. 

Brown  said  : 

* '  The  wheat  was  known  as  Improved  Seneca  Wheat,  and  was  a  new 
wheat,  but  a  good  many  farmers  had  it.  He  (Hope)  told  me  to  have  it 
extra  clean  as  it  was  for  seed.  It  was  grown  near  Barrie.  He  gave  me 
one  dollar  a  bushel  for  it. " 

Elisha  Farr  said  he : 

' '  Got  two  bushels  of  this  wheat  from  Hollingshead  ;  thought  it  was 
common  Seneca  wheat,  such  as  he  had  grown  for  four  years.  He  judged 
the  wheat  had  been  heated  ;  it  did  not  grow.  The  agent  said  it  was 
Improved  Blue  Mountain  Seneca  Wheat. 

Johnson  Redmond,  said  : 

' '  I  got  some  of  the  wheat  from  Hollingshead.    I  believe  it  was  the 
common  Seneca  wheat.    Have  known  Seneca  wheat  for  twelve  years.  ^' 

John  Watldns,  said  : 

**I  have  known  Seneca  wheat  for  some  years.    It  seemed  to  be  a 
somewhat  superior  variety  of  Seneoa  wheat." 

James  Ross,  sworn : 

"  Exhibit  18  is  my  signature.  I  know  the  defendant  Hope.  Saw  him 
in  May  last.  He  said  he  was  proprietor  of  the  Improved  Blue  Mountain 
Seneca  Fall  Wheat.  It  was  hybridized  wheat  from  a  six-rowed  wheat 
with  Seneca  wheat.    It  was  grown  in  Collingwood  township,  at  the  foot  of 
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J udg.nent.  the  Blue  Mountains  and  he  shewed  me  certificates  of  parties  who  had  grown 
MacMahon  grown  as  high  as  sixty  to  sixty-three  bushels  per  acre. 

J  '  He  said  he  let  it  out  to  farmers  in  small  lots,  and  they  were'to  grow  it 
and  give  him  half  the  product.  We  agreed  I  was  to  get  thirty  bushels  of 
wheat,  and  he  gave  me  the  names  of  certain  farmers  who  were  to  take  it 
and  grow  it,  and  deliver  me  half  the  product,  and  I  was  to  keep  it  until 
the  fall  of  1888,  and  deliver  it  to  him.  He  wanted  me  to  give  him  a 
security  for  $240  that  I  would  deliver  him  the  wheat.  He  gave  the 
security  to  me  to  sign,  and  said  it  was  not  a  negotiable  instrument  ;  and  I 
signed  it.  Exhibit  19  (a  card)  was  signed  by  me.  I  did  not  sign  endorse- 
ment on  the  back  of  the  card.  I  signed  a  card  like  this  one  ;  but  do  not 
remember  all  its  contents.  The  signature  on  the  face  of  the  card,  Exhibit 
19,  looks  like  mine.  All  I  was  to  make  out  of  the  matter  was  the  half  of 
what  wheat  I  grew  myself,  and  any  that  I  did  not  want  myself  for  seed 
he  would  take  from  me  at  the  price  he  would  be  able  to  sell  the  wheat 
for  ill  the  fall  of  1888.  I  think  the  defendant  shewed  me  exhibit  19,  and 
introduced  himself  as  the  Hope  mentioned  therein.  He  said  the  wheat 
was  at  the  station,  and  wanted  me  to  go  and  get  it,  but  did  not  say  any- 
thing about  money  or  settling.  After  about  an  hour  of  talk  he  produced 
a  paper  which  he  wanted  as  security,  and  I  signed  it.  It  was  for  the 
amount  of  my  order.  The  false  representations  were  six  rowed  wheat 
instead  of  four.  His  figuring  and  statements  as  to  yield,  and  expecta- 
tions as  to  price  he  would  sell  at,  and  that  he  expected  to  make  about 
$600  or  $700  ;  that  I  was  to  get  $5  per  bushel  out  of  all  I  wanted  to  sell 
him." 

Alexander  Mitchell,  sworn : 

"I  met  the  defendant  on  13th  May,  1887.  He  came  to  see  me.  He 
produced  some  cards,  orders.  He  had  a  shipping  bill  for  certain  wheat.  He 
produced  to  me  card  (Exhibit  21).  He  said  the  Improved  Blue  Mountain 
Seneca  Wheat  had  arrived.  He  said  it  was  of  excellent  quality.  It  was 
grown  at  the  foot  of  the  Blue  Mountains  in  Collingwood  or  Nottawasaga. 
He  said  it  was  hybridized.  He  did  not  say  where  he  got  it.  I  signed  the 
note  produced.  I  first  said  I  would  not  sign  anything.  He  said,  I  have 
got  your  order  for  $240.  I  denied  having  given  the  order.  He  said  wheat 
was  to  be  left  with  me,  and  he  wanted  security.  I  was  to  go  to  the  station 
and  get  thirty  bushels  and  give  it  out  to  farmers,  and  they  were  to  give 
back  to  me  half  of  product,  and  I  was  to  keep  it  until  fall,  and  I  was  to 
give  him  240  bushels,  and  the  balance  was  to  be  divided  between  me  and 
the  agent.  He  said  he  had  studied  law,  and  he  would  make  me  sign  it. 
The  note  I  gave  was  to  be  in  the  Bolton  Express  Office,  and  was  to  be  re- 
turned to  me  when  I  gave  up  the  wheat.  (Note  exhibit  22  put  in. )  Exhibit 
23  is  a  tag  which  was  on  one  of  the  bags  of  wheat  which  I  got.  I  read  the 
note,  but  had  not  my  glasses,  and  could  not  read  it  easily.  Exhibit  24  is 
not  my  signature.  I  signed  a  card  to  return  240  bushels  of  wheat.  I 
signed  a  note  on  the  defendant's  promise  that  it  would  be  left  at  the 
Express  Office,  Bolton." 
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Joseph  James,  sworn  :  Judgment 

"I  was  employed  by  Hope  in  May,  1887.  I  went  with  him  to  Hollings-  MAcMAHOjsr^ 
head.  I  saw  Hollingshead  sign  the  note  in  question.  Hope  read  the  card,  J. 
exhibit  17,  to  Hollingshead,  and  said  he  wanted  his  note.  Hollingshead 
demurred  at  first,  and  Hope  said  he  could  demand  cash.  After  a  while 
Hollingshead  agreed  to  give  his  note,  and  gave  it ;  and  Hope  said  he  would 
cancel  the  order  as  it  was  an  negotiable  order,  and  he  wrote  on  the  back 
of  the  order  and  signed  it,  and  I  saw  Hollingshead  write  on  the  order 
after  him.  They  talked  about  the  share  ;  that  Hollingshead  would  have 
half  of  the  overplus  of  product  after  deducting  the  $240.  Hope  said 
it  was  the  Improved  Seneca  wheat,  and  that  he  was  getting  it  from  Barrie, 
and  was  the  best  he  could  get  there.  He  did  not  say  it  was  grown  near 
the  Blue  Mountains.  Hope  produced  some  recommendations  about  the 
wheat,  and  read  them.  Hope  said  the  note  would  be  left  at  the  Express 
Office.  Hollingshead  had  the  note  in  his  hand,  and  read  it  two  or  three 
times.  Nothing  was  said  by  Hollingshead  about  it  being  a  non- 
negotiable  note.  I  went  with  Hope  to  James  Hoss's.  He  was  in  the  field, 
Hope  read  to  Ross,  in  my  presence,  card  exhibit  19.  I  saw  Hope  write  on 
the  back  of  the  card,  and  saw  E,oss  sign  it.  Hope,  when  he  read  the  order, 
told  Ross  the  wheat  was  at  the  station,  and  produced  the  shipping  bill. 
Ross  said  he  did  not  know  he  had  signed  such  an  order.  After  some  talk, 
Koss  signed  the  note,  exhibit  25,  and  I  witnessed  it,  and  Hope  gave  him  the 
shipping  bill  for  the  wheat,  and  told  him  the  wheat  came  from  Colling- 
wood  from  T.  Long  &  Bros.  Was  at  Mitchell's.  He  signed  the  note, 
and  the  card  on  the  back  in  my  presence. " 

The  exhibits  1,  2,  8,  4,  5,  and  6,  which  were  produced 
by  Hope  on  the  24th  of  May,  when  he  saw  Hollingshead, 
were  cards  signed  by  farmers  in  the  vicinity  of  HoUings- 
head's  farm,  agreeing  to  sow  the  wheat  which  Hollingshead, 
under  the  order  given  by  him,  was  to  put  out  on  shares. 

The  evidence  of  Hollingshead  as  to  the  representations 
made  by  Hope  in  regard  to  the  wheat  which  he  stated  was 
then  at  the  King  station,  was  before  the  jury ;  and  it  was 
for  them  to  say  whether  the  representations  were  made, 
which  Hollingshead  stated  were  made  ;  whether  such  state- 
ments were  false  and  fraudulent  within  Hope's  knowledge  ; 
and  were  made  by  him  for  the  purpose  of  inducing  Hol- 
lingshead to  sign  the  note ;  and  that  Hollingshead  did 
sign  the  note  on  the  strength  of  the  representations  so 
made. 

Counsel  for  Hope  urged  that  as  Hollingshead  signed  the 
order  for  the  wheat  when  the  agent  Si>w  him  on  the  4th 
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Judgittdni;;   (^f  May,  and  agreed  to  pay  $240  cash  therefor,  what  wa» 
MacMahons  done  on  the  23rd  of  May  by  Hope  was  merely  to  secure 
the  carrying  out  and  a  completion  of  the  terms  of  the  con- 
tract stated  in  the  order. 

The  agent  may  have  made  representations  in  terms 
similar  to  those  which  it  is  alleged  were  made  by  Hope, 
and  yet  HoUingshead  may  have  insisted  upon  getting  the 
assurance  of  Hope^  the  principal,  that  the  representations 
made  by  his  agent  were  true,  and  he  may,  until  such 
affirmance  of  their  truth  by  Hope,  have  refused  to  pay 
the  agreed  price,  or  to  give  his  note  therefor. 

HoUingshead  stated  that  the  note  was  made  by  him  on 
the  strength  of  the  statements  made  by  Hope  that  the 
wheat  was  a  new  kind  of  wheat  known  as  "  The  Blue 
Mountain  Improved  Seneca  Fall  Wheat,"  and  believing  it 
to  be  such  new  kind,  gave  his  note. 

The  evidence  of  Ross,  from  whom  Hope  purchased  this 
wheat,  shews  that  Hope  was  perpetrating  a  gross  fraud 
upon  HoUingshead. 

Then  as  to  the  question  that  HoUingshead  had  agreed 
to  pay  cash,  and  instead  of  that  gave  his  note  which  was 
not  a  fulfilment  of  the  original  contract  he  entered  into^ 
and  it  was  therefore  urged  there  was  no  fraud :  viewing 
this  case,  as  we  think  it  properly  should  be  viewed 
from  what  took  place  betweon  Hope  and  HoUingshead 
on  the  23rd  of  May,  the  fact  of  the  Hope's  getting 
from  the  prosecutor  a  note  instead  of  cash,  can  make  no 
difference  so  long  as  the  note  was  obtained  by  the  fraudu- 
lent misrepresentations  charged. 

The  objection  taken  to  the  admission  of  the  evidence  of 
Ross  and  Mitchell,  is  not  tenable. 

Hope  stated  to  Ross  that  he  was  the  proprietor  of 
the  "  Improved  Blue  Mountain  Seneca  Fall  Wheat" ;  and 
to  Mitchell  he  made  a  somewhat  similar  representation. 
To  these  parties,  in  addition  to  the  above,  Hope  made 
other  representations  than  those  which  he  made  to 
HoUingshead. 
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^ut  the  qtiestion  is  not  whether  Ross  and  Mitcl^ell  in  Judgment, 
giving  their  notes  to  Hope  relied  upon  the  same  represen-  MacMahon, 
tations  as  were  made  to  Hollingshead,  but  whether  the 
evidence  was  receivable  for  the  purpose  of  shewing  that  at 
that  time  Hope  was  engaged  in  practising  a  series  of  sys- 
tematic frauds  upon  the  farming  community  by  represent- 
ing that  the  wheat  he  Was  inducing  them  to  purchase  was 
a  totally  different  wheat  from  that  which  he  was  supplying 
to  them. 

That  class  of  evidence  is  admissible  for  the  purpose  of 
explaining  motives  and  intention  on  the  part  of  Hope,  and 
is  governed  by  Eegina  v.  Francis,  L.  R.  2  128 ;  Blake 
V.  Albion  Ins.  Co.,  4  C.  P.  D.  94. 

There  must  be  judgment  for  the  Crown  on  the  case 
reserved,  and  the  conviction  affirmed  on  the  second  count 
of  the  indictments 
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[COMMON  PLEAS  DIVISION.] 

Lennox,  v  Westney. 

Landlord  and  tenant — Agreement  for  a  lease — Possession — Tenancy  at 

Will. 

The  defendant  entered  into  negotiations  with  a  loan  company,  who  were 
the  owners  of  a  farm,  for  a  ease  thereof  to  him.    The  terms  were 
discussed,  and  pending  a  lease  to  be  prepared  by  the  company's  solici- 
•  tors  and  executed  by  defendant,  he  was  allowed  to  enter  into  possession. 

The  defendant  admitted  that  until  he  executed  the  lease  there  was  no 
completed  agreement.  A  lease  was  accordingly  prepared,  containing 
what  the  company  understood  were  the  terms,  which  defendant  refused 
to  execute.  The  company  thereupon  sold  the  land  to  plaintiff  and 
gave  defendant  notice  to  quit.  In  an  action  by  plaintiff  to  recover 
possession, 

Held,  that  the  plaintiff  was  entitled  to  recover;  that  as  the  defendant 
was  not  in  possession  under  any  concluded  agreement  regarding  the  lease 
he  was  merely  in  as  tenant  at  will  to  the  loan  company,  which  was 
determined  by  the  notice  to  quit. 

Statement.  This  action  was  brought  to  recover  possession  of  the 
southerly  part  of  lot  14,  in  the  2nd  concession  of  the  town- 
ship of  York,  containing  sixty  acres ;  and  for  mesne  profits 
of  the  same  from  the  25th  of  December,  1887,  until  posses^ 
sion  should  be  given  by  the  defendant. 

The  cause  was  tried  before  Galt,  C.  J.,  without  a  jury, 
at  Toronto,  at  the  Winter  Assizes  of  1889. 

The  facts  shortly  were  these  :  The  Western  Canada  Loan 
Company  being  the  owners  of  the  land  in  question,  the 
defendant,  in  November,  1887,  desired  to  lease  the  same,  and 
on  the  12th  of  that  month  they  wrote  him  offering  to  lease 
the  place  on  certain  terms,  which  he  refused  to  accept,  and 
a  few  days  after  he  personally  opened  negotiations  with 
the  officers  of  the  Loan  Company,  when  some  of  the  terms 
as  to  leasing  the  land  were  agreed  upon ;  but  the  terms  of 
the  agreement  were  to  be  embodied  in  a  lease  to  be  pre- 
pared by  the  Loan  Company's  solicitors  and  forwarded  to 
the  defendant  for  his  approval. 

What  the  negotiations  were  between  the  Loan  Company 
and  the  defendant,  so  far  as  defendants  understanding  of 
the  arrangement  was,  is  given  in  his  evidence  at  the  trial, 
and  was  as  follows : 
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"  Q.  Now,  what  did  'you  do— did  you  come  to  any  agreement ;  did  Statement, 
you  lease  the  farm  that  day  ?  A.  We  leased  the  farm  that  day  ; 
he  asked  me  how  these  terms  would  suit ;  I  told  him  they  would  not 
suit,  not  the  price  and  the  terms,  and  there  was  some  little  change 
made  ;  lie  'asked  me  what  I  would  do ;  I  told  him  I  would  give  him 
$175.00  for  5  years,  and  in  case  they  made  a  sale  and  notified  me  before  the 
the  1st  of  April,  1  would  give  the  purchaser  the  privilege  of  ploughing  in 
fall.  Well,  Mr.  Watson  said,  we  will  try  and  meet  you  ;  we  will  call  it 
1175.00  for  the  first  three  years,  and  |200.00  the  next;  I  offered  him 
$175.00  for  four  years,  and  $200.00  for  the  fifth  year,— on  the  same  con- 
ditions, that  I  was  to  have  at  least  a  year's  notice.  The  term  was  to 
commence  the  first  of  April ;  I  was  to  have  it  5  years  from  the  first  of 
•April,  providing  ^there  was  no  sale.  Q.  Was  there  anything  else  said  9 
A.  I  asked  him  if  they  could  draw  up  a  lease  that  day  ;  they  said  their- 
solicitors  would  have  to  draw  up  the  lease ;  I  asked  them  if  they  could 
draw  it  up  that  day  ;  they  said  it  could  not  be  done  before  6  o'clock  ;  the 
day  was  a  good  deal  like  this,  raining,  and  I  did  not  feel  like  stopping^ 
and  I  asked  them  if  they  could  not  draw  a  rough  form  of  lease  while  they 
were  all  there  ;  they  said  no — their  solicitors  would  draw  up  ttie  lease>, 
and  send  the  lease  for  approval ;  and  I  asked  him  if  it  would  bje  drawn 
on  the  usual  form  of  farm  lease  ;  they  said  yes  ;  well,  I  said,  there  were 
things  on  that  I  would  not  subscribe  for  ;  they  said  they  would  send  out 
the  lease  for  my  approval  —they  would  leave  all  the  minor  details  for  me  j 
they  did  send  out  a  form  of  lease.  Q.  Was  there  ajaything  said  about 
possession  ?    A.  No. 

His  Lordship — Did  you  ever  receive  a  lease.  A.  I  received  a  draft 
lease.  Q.  Did  you  ever  receive  a  lease  executed  by  the  company? 
A.  You  mean  signed, — no,  your  lordship. 

Mr.  Fbaser — What  did  they  say  about  the  possession, — was  there 
anything  said  ?  A.  I  asked  them  if  they  had  a  key  to  the  property,  to 
the  house,  and  they  said  no  ;  I  said  you  will  buy  a  lock  ;  they  said  no, 
you  will  have  to  buy  a  lock  for  yourself,  but  you  can  move  in  when  you 
like  ;  1  asked  them  about  ploughing,  and  they  said,  you  can  start  to- 
plough  to-morrov/.  There  was  a  straw  stack  on  the  premises — I  told 
them  it  had  been  put  up  to  auction,  but  had  not  been  sold — I  told  them  I 
had  some  young  cattle,  and  they  said  I  could  put  them  on  to  the  place. 
I  started  to  plough  the  next  day  ;  I  went  in  according  to  my  agreement 
then.  Q.  Was  there  a  draft  lease  sent  out  to  you  ?  A.  Yes.  Q.  When 
did  you  receive  that  ?    A.  Probably  about  the  19th  of  November." 

The  draft  lease  which  the  defendant  said  he  received  ^ 
about  the  19th  of  November,  was  for  a  term  of  five  years 
..  from  the  1st  of  April,  1888,  at  a  rental  of  $175  for  the 
first  lour  years,  and  $200  for  the  fifth  year.  There  was  a. 
covenant  inserted  that  in  the  event  of  a  sale  of  the  land 
by  the  Loan  Company  during  the  currency  of  the  lease,  the 
60 — VOL.  xvil.  O.K. 
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Statement,  defendant  was  to  deliver  up  possession  to  the  Loan  Com-' 
pany  or  their  assigns  before  the  1st  day  of  April  next  follow- 
ing the  agreement  for  sale,  and  to  allow  the  purchaser  to 
plough  the  lands  after  harvest  in  the  year  during  which 
any  such  sale  should  be  agreed  upon. 

On  the  21st  of  November,  the  defendant  wrote  the 
Loan  Company,  saying  ^  "  Draft  lease  of  above  to  hand  ; 
different  in  a  number  of  points  from  agreement  between 
the  company  and  myself  Please  let  the  matter  stand 
until  I  wait  on  your  company,  when  I  shall  have  approved 
lease  agreement.'"' 

Mr.  Fisher,  who  was  at  that  time  in  the  employment  of 
the  Loan  Company,  and  acting  for  them  in  the  negotiations 
with  the  defendant  for  the  lease  of  the  place,  and  whose 
evidence  was  taken  under  commission  at  Winnipeg,  said^ 
that  he  gave  instructions  to  the  solicitors  of  the  company 
to  draw  the  lease,  and  that  the  lease  sent  the  defendant 
embodied  the  agreement  entered  into  between  himself  as 
representing  the  company  and  the  defendant;  and  that 
the  defendant  was  permi*:ted  by  the  company  to  entet*  into 
possession  of  the  premises  only  upon  the  terms  of  his  exe- 
cuting the  lease  to  be  prepared  by  the  company's  solici- 
tors. 

Upon  the  return  of  the  lease  unexecuted  by  the  defend- 
ant the  company  sold  the  land  to  the  plaintiff. 

The  learned  Chief  Justice  found  that  the  defendant 
was  in  possession  of  the  premises  under  an  agreement 
for  a  lease  which  entitled  him  to  specific  performance 
as  against  the  plaintiff  who  purchased  with  the  know- 
ledge that  the  defendant  was  in  possession;  and  he 
therefore  gave  judgment  dismissing  the  plaintiff's  action 
with  costs. 

In  Hilary  Sittings,  1889,  H.  J.  Scott,  Q.  C,  moved  on 
notice  to  set  aside  the  judgment  entered  for  the  defendant, 
and  to  enter  judgment  for  the  plaintiff. 

In  the  same  sittings,  H.  J.  Scott,  Q.  C,  supported  the 
motion,  and  referred  to  Winn  v.  Bull^  7  Ch.  1).  29. 
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R.  L.  Fmser,  contra,  referred  to  Walsh  v.  Lonsdale^  Argument. 

March  8,  1889.    MacMaSon,  J.:— 

Mr.  Fr^ser,  for  the  defendant^  relied  upon  Walsh  V.  Lons^ 
dale,  21  Ch.  D.  9,  where  it  is  laid  down  that  since  the  Judi- 
ture  Act  the  rule  no  longer  holds  that  a  person  occupying 
under  an  existing  agreement  for  a  lease  is  only  made  tenant 

;  from  year  to  year  at  law  by  the  payment  of  rent ;  but  that 
he  is  to  he  tre?ited  in  every  Court  as  holding  on  the  terms 
<of  the  agreement. 

In  that  case  an  agreement  iof  ^  lease  of  the  pr-emises 
for  seven  years  was  executed  by  the  parties,  and  contained 
a  reference  to  the  covenants,  provisoes,  &c.^  which  were  to 
be  contained  in  the  lease  it  Was  stipulated  was  to  be  pre- 
pared and  executed.  The  lessee  entered  and  paid  rent 
tinder  the  agreement. 

'      That  case  has  been  approved  of  in  Re  Maughan^  14? 
B.  D.  956,  at  p.  958,  and  Allhnsen  v.  Broo/ciug,  2Q  Ch.  D. 
559. 

In  the  present  case  the  terms  were  not  arranged,  and 
thei"e  was  no  concluded  agreement  as  in  Walsh  v.  Lonsdale.  ■ 

There  was  to  be  a  lease  prepai'ed  by  the  company's  solici- 
tors and  sent  to  the  defendant.  The  lease  so  prepared  and- 
sent  contains  what  the  company  assert  they  understood  were 
the  terms  which  were  to  be  contained  therein,  and  that 
the  defendant  was  allowed  to  enter  into  possession  upon 
the  understanding  that  he  was  to  execute  a  lease  containing 
the  covenants  and  conditions  therein  embraced.  The  de- 
fendant in  his  evidence  asserts  that  the  lease  sent  him  is 
not  in  accordance  with  his  understanding  of  the  terms  ^ 
arranged  with  the  company  through  Mr.  Fisher. 

In  fact  the  evidence  0f  the  defendant  himself  states  un* 
equivocally  that  until  he  assented  to  the  terms  of  the  lease 
there  was  no  concluded  agreement,  and  never  might  be 
one,  so  that  Walsh  v.  Lonsdale,  is  not  an  authority  by 
which  this  case  can  be  governed;  but  it  comes  within  those 


476 


THE  ONTARIO  REPORTS,  1880. 


[vol. 


Judgment,  principles  so  clearly  enunciated  by  Lord  Westbury  in 
MacMahon,  Chinnock  v.  Marchioness  of  Ely^  4  B.  J.  &  G.  p,  546,  where 
^'  he  says,  at  p.  645  :  "  I  entirely  accept  the  doctrine  *  * 
that  if  there  had  been  a  final  agreement,  and  *  *  the 
terms  of  it  are  evidenced  in  a  manner  to  satisfy  the  Statute 
ot  Frauds,  the  agreement  shall  be  binding,  although  the 
parties  may  have  declared  that  the  writing  is  to  serve  only 
as  instructions  for  a  formal  agreement,  or  although  it 
may  be  an  express  term  that  a  formal  agreement  shall 
be  prepared  and  signed  by  the  parties.  *  *  But 
if  to  a  proposal  or  offer  an  assent  be  given  subject  to  a 
provision  as  to  a  contract,  then  the  stipulation  as  to  the 
contract  is  a  term  of  the  assent,  and  there  is  no  agreement 
independent  of  that  stipulation." 

In  Winn  v.  Bull,  7  Ch.  D.  29,  by  a  written  agree- 
ment the  defendant  agreed  with  the  plaintiff  to  take  a  lease 
of  a  house  for  a  certain  term,  at  a  certain  rent,  "  subject  to 
the  preparation  and  approval  of  a  formal  contract."  No 
other  contract  was  entered  into  between  the  parties ;  and 
it  was  held  there  was  no  final  agreement  of  which  specific 
performance  could  be  enforced  against  the  defendant. 

Winn  V,  Bull  was  followed  in  Hawkesworth  v.  Chaffey^ 
54  L.  T.  N.  S.  72. 

Counsel  for  the  defendant  urged  very  strenuously  that 
the  Loan  Company  having  allowed  Westney  to  enter  into 
possession,  ther-e  was  such  part  performance  as  entitled  him 
to  have  specific  performance  decreed. 

I  take  it,  and  the  result  of  the  authorities  I  think  is, 
that  in  order  to  entitle  a  plaintiff  to  have  a  specific  per- 
formance decreed,  upon  the  ground  that  there  was  part  per- 
formance by  his  being  let  into  possession,  the  possession 
obtained  must  be  referable  to  some  agreement  the  terms 
of  which  have  been  concluded  as  the  basis  of  a  lease  be- 
tween the  parties. 

The  case  generally  relied  upon  as  supporting  part  per- 
formance of  the  contract  by  entering  into  possession  is 
Pain  V.  Coombs,  1  DeG.  &  J.  34,  where  the  lessee,  by  the 
direction  of  the  lessor,  instructed  a  solicitor,  who  acted  for 
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both  parti'es,  to  reduce  the  terms  to  writing  ;  and  the  solici-  Judgment 
tor  prepared  a  draft  contract  embodying  theae  and  other  MacMaho 
terms  which  he  submitted  to  the  lessor  who  afterwards  let 
the  lessee  into  possession,  and  directed  the  solicitor  to 
prepare  a  lease  in  pursuance  <jf  the  draft  contract ;  and  a 
draft  lease  was  aocordingly  prepared  to  which  the  lessor 
objected,  and  gave  the  tenant  notice  to  quit.  The  ( Jourt  held 
that  there  was  part  performance,  and  enforced  the  contract. 

In  that  case  the  defendant  had  delivered  possession  of 
the  farm  to  the  plaintiff  in  Jaiiiiary,  1855  ;  and  in  the  fol- 
lowing April  he  entered  into  an  agreement  with  the  plain- 
tiff (which  was  executed  by  both)  that  the  defendant  (the 
lessor)  was  to  be  allowed  to  sell  a  portion  of  the  premises 
to  a  railway  company,  and  the  plaintiff  for  a  consideration 
«of  £475  agrwd  to  give  up  to  the  railway  company  posses- 
sion of  the  portion  of  land  which  the  defendant  should 
sell  for  the  purposes  of  the  railway,  shewing,  not  only 
that  the  plaintiff  was  in  possession  on  the  terms  of  the 
.agreement,  but  that  th^  defendant,  the  lessor,  was  dealing 
with  him  in  the  character  of  a  tenant  in  possession. 

In  the  present  case,  according  to  Mr.  Westney's  evidence, 
the  negotiations  had  not  been  concluded^  because  he  states 
that  he  asked  if  the  lease,  which  the  solicitors  of  the  com- 
pany was  to  draw,  was  on  the  usual  form  of  farm  lease. 
They  said,  "  yes."  "  Well,  I  said,  there  were  things  on  that  I 
would  not  subscribe  for.  They  said  they  would  send  out 
the  lease  for  my  approval."  The  defendant  was  not  let  into 
possession  on  any  concluded  agreement.  '*  The  possession 
was  with  a  view  to  a  tenancy,  the  terms  of  where  never 
settled." 

The  case,  therefore,  does  mot  bear  the  analogy  which 
was  supposed  to  exist  between  it  and  Pain  v.  Coombs. 

The  defendant,  being  in  possession  with  the  assent  of  the' 
Loan  Companyp  but  not  under  any  concluded  agreement 
regarding  a  lease,  was  tenant  at  will  only,  which  was 
determined  by  the  notice  of  the  Loan  Company  to  quit 
and  give  up  possession. 
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Judgment.  jjj  j^y  view  the  order  must  be  made  absolute  to  enter 
MacMahon,  judgment  for  the  plaintiff  for  the  possession  of  the  land^ 
and  the  mesne  profits  will  be  the  rent  agreed  to  be  paid 
by  the  defendant  as  rent  for  the  land.  The  said  amount, 
to  be  reduced  by  any  payments  made  by  the  defendant  to 
the  plaintiff  on  account. 

The  plaintiff  to  have  full  costs,  of  suit  against  the  defen- 
dant. 

BosEj  J.,  concurred. 


Motion  allowed  with  costs^ 
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[CHANCERY  DIVISION.] 

McNeill  v.  Haines. 

Timber — Sale,  of  standing  timb&t — Real  property  or  chattel — Sale  of  right 
to  cut  timber  for  twenty  years — Subsequent  sale  to  another  of  the  same 
timber  during  that  period— Costs — Superior  scale — '■'Title  to  land'' — 
Conversion. 

Where  one  sold  and  assigned  to  another  all  the  pine  timber  he  might 
choose  to  cut  for  20  years,  with  the  right  to  make  roads  to  get  to  and 
remove  the  same,  and  a  covenant  that  the  grantee  might,  without  let 
or  hindrance  from  any  one,  cut  and  remove  the  timber. 

Held  (Pkoudpoot  J.  dissenting),  That  the  timber  so  sold  together  with 
the  rights  imparted  to  the  purchaser  were  an  interest  in  land  and  not 
chattel  property. 

W^here  having  first  granted  such  timber  and  rights  to  the  plaintifiPs  assig- 
nor, the  def'endant  five  years  after  sold  the  timber  to  another  person, 
who  forthwith  proceeded  to  cut  the  same. 

Held,  that  the  defendant  was  responsible  to  the  plaintiff  in  damages  ; 
and,  per  Ferguson  J.  that  he  would  have  been  so,  even  if  the  timber 
sold  were  chattel  property,  for  that  the  act  of  the  defendant  in  selling 
to  another  person  would  in  that  case  amount  to  a  conversion  of  the 
property. 

Per  Ferguson,  J.  In  order  that  a  deed  may  be  reformed  by  the  Court 
there  must  be  at  least  two  things  established,  namely,  an  agreement 
differing  from  the  document  well  proved  by  such  evidence  as  leaves  no 
reasonable  ground  for  doubt  as  to  the  existence  and  terms  of  such 
agreement,  and  a  mutual  mistake  of  the  parties  by  reason  of  which 
;such  agreement  was  not  properly  expressed  in  the  deed. 

This  was  an  action  brought  in  the  Chancery  Division 
by  John  J.  McNeill,  against  J,  A.  Haines  for  an  injunction* 
to  restrain  the  cutting  of  timber  upon  certain  lands,  and 
for  damages  under  the  circumstances  which  are  set  out  in 
the  judgment  of  Ferguson,  J. 

The  action  came  on  for  trial  before  Street,  J.,  without  a 
jury,  at  Barrie,  on  September  22nd,  1888,  who  gave  judg- 
ment for  the  plaintiff  for  $135  damages  and  costs. 

The  defendant  now  moved  by  way  of  appeal  before  the 
Divisional  Court,  and  the  motion  came  on  for  argument  on 
December  18th,  1888. 

Lou7it,  Q.C.,  for  the  defendant.  The  agent  Gow  fraudu- 
lently read  the  deed  of  August  20th,  1873,  as  though  it 
were  a  sale  for  five  years  only,  and  the  deed  was  utterly 
void,  and  not  merely  voidable :  Foster  v.  McKinnon,  L.  R. 
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Argument.  4  Q.  P.  704  ;  Vorley  v.  Cooke,  I  GifF.  230  ;  Kennedy  v.  Green, 
3  M.  &  K.  699 ;  Ogilvie  v.  Jeafreson,  2  Giff.  353.  Besides,  we 
only  sold  to  Whitesides  such  rights  as  we  had,  and  White- 
sides  alone  is  liable  :  Dickey  v.  McGaul,  14  A.  R.  166.  The 
following  cases  were  also  referred  to:  Johnston  v.  Shortreed, 
12  0.  R.  633  ;  Bennet  v.  O'Meara,  15  Gr.  396 ;  Summers  v. 
Cook,  28  Gr.  179;  Steinhoff  v.  McRae,  13  O.  R.  546: 
Lavery  v.  Fursell,  57  L.  J.  Ch.  570  ;  Harrison  v.  Great 
Western  R.  W.  Co.,  1  Q.  B.  D.  515. 

/.  A.  McCarthy,  for  the  plaintiff.  The  sale  was  one  of 
realty,  and  our  rights  are  absolute.  The  deed  of  1873  was 
certainl}'  not  void,  and  the  authorities  cited  upon  that 
point  do  not  apply,  for  there  was  certainly  no  complete 
error  here,  and  no  misrepresentation  as  to  the  nature  of 
the  document  as  in  those  cases.  The  defendant  knew  that 
he  was  conveying  his  pine,  and  to  whom  he  was  conveying 
it,  and  at  most  the  deed  was  merely  voidable,  and  was 
capable  of  confirmation  and  valid  as  against- an  innocent 
purchaser :  Hunter  v.  1^  alters,  L.  R.  7  Ch.  75  ;  Pollock  on 
Contracts,  4th  ed.,  p.  458,  460.  The  defendant  was  negli- 
gent, and  is  estopped  by  his  own  conduct :  Swan  v.  North 
British  Australasian  Co.,  7  H.  &  N.  603  ;  Simons  v.  Great 
Western  R.  W.  Co.,  2  C.  B.  (N.  S.)  620 ;  Kerr  on  Frauds, 
2nd  ed.,  p.  349  ;  Pollock  on  Contracts,  4th  ed.,  p.  544  ;  Mer- 
chants Bank  v.  Moffatt,  5  0.  R.  122.  The  selling  to  White- 
sides  was  sufficient  on  which  to  found  an  action  for  trespass: 
Waterman  on  Trespass,  vol.  1,  sec.  302. 

March  18th,  1889.    Ferguson,  J.  :— 

The  plaintiff  alleges  that  by  deed  dated  20th  of  August, 
1873,  made  between  the  defendant  and  one  Dyment,  the 
defendant  bargained  and  sold  to  Dyment  all  the  pine  timber 
he  (Dyment)  might  choose  to  take  off  lot  No.  9  in  the  fourth 
concession  of  the  township  of  Chaffey  in  the  district  of 
Muskoka,  during  the  term  of  twenty  years  thence  ensuing, 
and  that  in  the  said  deed  the  defendant  covenanted  with 
Dyment  that  he  had  the  right  to  grant  and  convey  the 
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timber,  and  that  Dyment  might  peaceably  and  quietly  with-  Judgment, 
out  let,  hindrance,  or  interruption  from  the  defendant,  or  Ferguson^  J. 
any  person  or  persons  whomsoever  cut,  remove,  and  take 
away  the  said  timber.  That  the  defendant  was  at  the 
time  the  locatee  of  the  lot  under  the  Free  Orants  and 
Homesteads  Act  of  Ontario,  having  become  locatee  thereof 
before  the  80th  of  September,  1871.  That  Dyment  duly 
sold,  granted,  and  assigned  the  timber,  and  all  his  rights 
under  the  deed  to  the  plaintiff,  and  that  since  this  transfer 
the  defendant  sold,  cut,  and  removed  large  quantities  of  the- 
timber,  and  prevented  the  plaintiff  from  cutting  and 
removing  the  same. 

The  statement  of  claim  also  contains  the  equivalents  of 
counts  in  trespass  de  bonis  asportatis,  and  in  trover.  The 
plaintiff  claims  damages,  an  injunction,  and  costs. 

The  defendant  admits  the  execution  of  an  agreement  with 
Dyment  made  through  one  Gow  an  agent  of  Dyment,  but 
says  that  the  time  for  cutting  and  taking  away  the  timber 
was  really  five  years ;  that  the  document  was  drawn  up  by 
Gow ;  that  it  was  read  over  to  him  by  Gow  before  he 
executed  it,  and  that  when  so  reading  the  paper  Gow 
fraudulent!}^  read  it  to  him  as  if  the  period  of  five  years 
were  expressed  in  it,  when  in  reality  the  period  stated  in 
the  deed  was  twenty  years.  The  defendant  denies  that  he 
cut  or  removed  any  timber  from  the  lot  till  after  the 
expiration  of  the  five  years,  and  says  that  he  performed 
the  agreement  that  he  really  made,  and  by  way  of  counter- 
claim the  defendant  asks  a  reformation  of  the  agreement, 
or  in  the  alternative  that  it  be  declared  to  be  void  and 
cancelled.  The  action  was  tried  by  Mr.  Justice  Street,, 
without  a  jury,  and  in  his  judgment  he  seems  to  have  dealt 
very  fully  with  the  evidence,  arriving  at  the  conclusion 
that  the  deed  should  neither  be  reformed  nor  declared  tobe^ 
void,  and  pronouncing  judgment  for  the  plaintifi*  for  the 
sum  of  $135  damages  with  costs  (a). 

(a)  September  22nd,  1888.    Street,  J.-r-The  plaintiflF  starts  out  with  a 
written  contract  between  him  and  the  defendant,,  the  signature  of  whicli 
is  denied  by  the  defendant.    The  defendant  endeavours  to  avoid  the 
61 — VOL.  XVII.  O.R 
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Judgment.  The  motion  is  to  set  aside  that  judgment  and  to  enter  a 
Ferguson,  J.  judgment  for  the  defendant  on  the  law,  the  evidence  and 
the  weight  of  evidence,  for  the  reason  that  the  learned 
Judge  was  wrong  in  his  holding  that  the  alleged  fraud  had 
not  been  shewn  to  have  been  perpetrated  in  respect  of  the 
agreement,  and  that  the  evidence  was  not  sufficient  on 
which  to  reform  the  document,  and  that  the  judgment 
should  have  been  for  these  reasons  for  the  defendant: 

operation  of  that  contract  by  an  allegation  that  the  portion  of  it,  that 
relating  to  the  period  for  which  the  purchaser  would  have  the  right  to 
cut  the  timber,  was  misread  to  him — that  that  part  of  the  agreement  was 
in  fact  obtained  from  him  by  fraud  ;  and  he  asks  to  have  the  instrument 
reformed,  and  to  have  the  words  "live  years"  inserted  instead  of  the 
words  "twenty  years,"  which  exist  in  the  contract.  The  case  is  by  no 
means  free  from  difficulty,  the  evidence  being  of  a  very  conflicting  charac- 
ter ;  but  the  principles  laid  down  in  many  cases  of  a  similar  character,  I 
think,  point  out  clearly  the  way  in  which  this  question  should  be  decided. 
It  is  well  established  that  a  person  who  signs  a  written  instrument  of  this 
kind,  and  especially  a  person  who  can  read  and  write,  must  make  out  a 
very  strong  case  indeed  before  the  Courts  will  reform  the"  instrument  that 
he  signed-  All  the  probabilities  of  the  case  must  lie  in  the  direction  oi 
reforming  an  instrument  before  the  Courts  will  alter  what  has  been  signed. 
The  evidence  of  the  defendant,  and  the  evidence  of  his  brother,  are  both 
positive  in  the  direction  in  which  the  defendant  seeks  to  have  the  agree- 
ment reformed. 

The  story  of  the  defendant  is  that  he  met  Mr.  Gow,  agent  of  the 
purchaser,  at  the  Post  Office,  and  that  there  the  price  (as  I  understood 
him)  and  the  terms  (including  the  period  for  which  the  privilege  was  to 
extend)  were  settled,  there  being  no  one  there  but  Mr.  Gow,  a  cousin  of 
the  defendant,  and  the  defendant  himself :  that  then  a  printed  agreement 
was  filled  up  by  Gow,  the  only  written  part  of  the  printed  agreement 
being  the  date,  the  number  of  years,  the  lot,  and  the  price :  that  the 
brother  was  then  called  in  by  Mr.  Gow  for  the  purpose  of  hearing  the 
agreement  read  over  :  that  it  was  then  read  over  to  him  ;  and  that  the 
word  "five"  was  readout  where  the  word  "twenty"  now  exists.  The 
brother's  story  is  a  little  different.  He  says  the  agreement  with  regard 
to  the  price  was  come  to  several  days  before  this  meeting  in  the  Post 
Office.  He  does  not  say  whether  any  of  the  other  terms  were  come  to  or 
not.  Then  he  says  he  was  called  in  by  Mr.  Gow  to  hear  the  agreement 
read  ;  and  that  the  word  "five"  was  read  out  where  the  word  "  twenty" 
jiow  appears.  Then  the  defendant  gays  that  at  the  end  of  five  years  he 
went  on  to  the  lot  and  cut  some  timber  and  sold  it  to  different  people. 
He  is  not  cross-examined  as  to  that,  and  he  does  not  bring  any  witnesses 
to  corroborate  his  own  story  in  that  respect.  Then  nothing  appears  to 
fcave  been  discovered  until  fifteen  years  after  the  contract  was  ma>de,  .  At 
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also  that  the  learned  Judge  was  wrong  in  holding  that  Judgment, 
there  was  any  liability  on  the  part  of  the  defendant  in  Ferguson,  J 
regard  to  the  alleged  trespass  or  acts,  because  it  was  shewn 
that  these  were  all  after  the  year  1885,  and  all  that  the 
defendant  did  was  to  sell  whatever  interest  he  had  in  the 
timber  to  one  Whitesides,  who  having  cut  the  same  became 
liable  in  law  to  the  plaintiff,  and  the  defendant  did  not. 
The  motion  is  also  for  a  new  trial  for  rejection  of  evidence 

that  time  the  plaintiff  buys  out  Mr.  Dyment,  and  finding  some  timber  had 
been  cut  by  Whitesides,  and  finding  from  Whitesides  that  he  had  bought 
from  Dyment,  he  sees  Dyment  about  it.  Dyment  was  aware  before  that 
that  the  timber  had  been  claimed  by  the  plaintiff".  He  had  time,  there- 
fore, I  suppose,  to  consider  what  took  place,  and  the  circumstances  under 
which  he  sold.  When  he  is  informed  of  the  ground  on  which  the  plain- 
tiff claims  that  he  is  entitled  to  the  timber,  namely,  that  the  period  for 
which  the  defendant  had  sold  the  timber  had  not  expired,  the  defendant 
says  that  the  sale  was  for  five  years.  The  plaintiff"  says  that  he  has  gone 
to  the  Registry  Office  and  found  that  it  was  for  twenty  years.  Then  the 
defendant  says  he  will  go  and  see  about  it  himself.  After  going  to  the 
Registry  Office  and  finding  the  agreement  says  twenty  j'-ears,  he  appears 
to  make  no  complaint  whatever,  but  he  writes  a  letter  immediately  offer- 
ing the  plaintiff  a  settlement.  It  is  upon  that  point  that  I  think  the  case 
turns.  At  that  period  the  defendant  probably  had  in  his  mind— he  per- 
haps had  during  the  whole  period  in  his  mind — the  idea  that  five  years 
was  the  period  for  which  he  had  sold  the  timber  ;  but  when  he  finds  that 
twenty  years  has  been  put  in  the  agreement,  he  does  not  say,  "I  have 
been  defrauded  ;  I  only  agreed  to  sell  for  five  years  :  I  am  not  be  bound 
by  this  twenty  ;"  but  he  writes  a  letter  in  which  he  apparently  treats  the 
rights  of  the  purchaser  as  being  still  in  existence.  Evidently  he  cannot 
have  been  as  confident  at  that  time  as  he  professes  to  be  now  as  to  what 
had  taken  place.  I  think  it  is  difficult  to  believe  that  a  person  who  be- 
lieved himself  to  have  been  defrauded  as  the  defendant  said  he  had  been 
defrauded  at  that  time,  would,  without  seeking  any  redress,  or  asking  any 
advice,  at  once  tamely  submit,  and  that  he  would  sit  down  and  write  a 
letter  to  the  person  who  represented  the  man  by  whom  he  had  been 
defrauded,  and  offer  and  promise  to  pay  him  the  full  value  of  the  timber 
the  defendant  had  taken.  I  was  certainly  very  much  impressed  with  the 
fact  that  the  defendant  had,  undoubtedly,  at  the  end  of  five  years, 
according  to  his  own  story,  entered  on  this  land  again  ;  but  that  may  have 
been  due  to  the  fact  that  he  was  under  the  impression  that  he  had  only  sold 
for  five  years.  And  I  think  that  is  really  the  explanation  of  the  case.  I 
do  not  for  a  moment  intend  to  say  that  the  defendant  has  not  told  what 
he  believes  to  be  true,  or  that  his  brother  has  not ;  but  the  written 
contract  is  a  thing  that  must  not  be  set  aside  except  on  the  very  strongest 
f![rounds,  and  the  grounds  here  shown,  although  in  some  respects  consist- 
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Judgment,   going  to  shew  that  the  agent  Gow  had  been  guilty  of 
Ferguson,  J.  fraudulent  acts  having  no  connection,  however,  with  the 
one  alleged. 

As  to  the  contention  that  there  should  be  a  reformation 
of  the  document  I  think  this  may  be  dismissed  by  saying 
that  in  no  view  of  the  matter  in  dispute  could  this  take 
place  upon  what  the  plaintiff  has  alleged,  and  sought  to 
prove,  for  what  he  says  is  not  that  there  was  a  mutual 

ent.  are  not  thoroughly  consistent  with  the  story  that  the  defendant  now 
tells  in  the  witness  box. 

The  only  evidences  which  tell  in  his  favour  are  his  own  story  and  that 
of  his  brother,  as  to  what  took  place  at  the  signing  of  the  contract,  and 
the  fact  that  he  entered  on  the  land  again.  As  to  what  took  place  in  the 
office  at  the  time  the  agreement  was  signed,  it  is  very  possible  to  believe 
that  the  defendant  and  his  brother,  talking  over  the  matter,  have  come  to 
the  conclusion  that  they  are  telling  the  truth  now  ;  but  the  story  certainly 
is  a  singular  one.  It  is  a  difficult  thing  to  believe  that  Gow,  having  made 
up  his  mind  to  defraud  the  defendant,  should  of  his  own  accord  have  multi- 
plied witnesses  against  himself  as  to  the  fraud  he  was  committing  by  call- 
ing in  the  brother  to  hear  him  read  untruly  the  instrument  that  had  been 
drawn  ;  and  not  only  that,  but  that  he  should  have  laid  the  instrument 
down  before  three  literate  persons  who  were  looking  over  his  shoulder  and 
could  have  seen  it,  and  then,  without  any  concealment  apparently,  read  it 
untruly.  Then  in  support  of  the  writings  we  have  Mr.  Gow's  evidence 
of  what  took  place  ;  and  this  evidence  is  not  open  to  the  unfavourable 
comments  that  have  been  made  upon  it.  He  simply  says  that  he  does  not 
remember  about  the  circumstance,  but  that  if  the  written  document 
contains  the  word  "  twenty,"  he  wrote  it  correctly.  The  only  other  ques- 
tion is  as  to  the  damages.  The  plaintiff's  evidence  as  to  the  quantity  is 
not  to  be  depended  upon,  and  he  does  not  profess  to  have  made  a  count. 
The  evidence  that  struck  me  as  most  to  be  depended  upon  w^as  the  evi- 
dence of  Mr.  Fletcher  taken  in  conjunction  w^ith  the  evidence  of  Mr. 
Whitesides.  Mr.  Fletcher  seems  to  be  a  practical  man  ;  he  looked  over 
the  timber  ;  and  he  puts  it  at  about  100,000  feet.  Then  Mr.  Whitesides 
first  of  all  says  50,000  feet.  Then  he  will  not  say  it  was  not  over  80,000 
feet.  I  think  that  the  proper  amount  perhaps  lies  between  those  two,  and  I 
think  I  shall  put  the  quantity  at  90,000  feet.  I  can  in  the  same  way 
compare  the  estimate  given  by  Fletcher  of  the  value  and  the  estimate 
given  by  Whitesides  of  the  value.  Some  of  the  timber  appears  to  have 
been  of  a  very  inferior  quality,  according  to  Whitesides's  account— some 
of  it  was  hardly  fit  to  cut  down  and  to  manufacture.  I  think  a  dollar 
and  a  half  a  thousand  for  the  90,000  feet  should  be  the  amount  of  the 
damages.  It  is  true  that  a  larger  sum  was  offered  by  the  defendant,  and 
a  still  greater  sum  was  estimated  by  the  defendant  :  but  at  that  time  the 
defendant  had  not  consulted  a  lawyer  j  he  knew  that  he  had  committed  a 
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mistake  of  the  parties  to  the  instrnmenfc,  but  that  Gowthe  Judgment, 
agent  of  the  then  purchaser  was  guilty  of  a  fraud,  and  as  I  Ferguson,  J. 
understand  the  law  on  the  subject  in  order  that  a  deed  may 
be  reformed  by  the  Court  there  must  be  at  least  two  things 
established,  namely,  aii  agreement  differing  from  the  docu- 
ment well  proved,  that  is  proved  by  evidence  in  some  cases 
said  to  be  irrefragable  evidence,  and  in  others  evidence  that 
would  shake  all  minds  alike,  at  all  events  by  such  evidence 
as  leaves  no  reasonable  ground  for  doubt  as  to  the  existence 
and  terms  of  such  agreement,  and  a  mutual  mistake  of  the 
pai  ties  by  reason  of  which  such  agreement  was  not  pro- 
perly expressed  in  the  deed. 

I  am  of  the  opinion  that  the  learned  Judge  was  right  in 
finding  or  holding  that  the  alleged  fraud  was  not  estab- 
lished or  proved  by  the  evidence.  If  it  had  been  established^ 
the  effect,  I  think,  would  have  been,  not  that  the  docu- 
ment was  void,  but  that  it  was  voidable  only  :  note  to 
Colce  v.  Vorley,  1  Giff.  237,  referring  to  Stai'kie  on  Law  of 
Evidence,  2nd  ed.,  p.  273.  As  the  alleged  fraud  is  not 
proved,  it  is  not  needful  at  all  that  I  should  pursue  this 
further. 

The  deed  in  the  present  case  when  produced,  shewed  that 
it  contained  not  only  the  covenant  on  the  part  of  the  de- 
fendant before  mentioned  that  the  then  purchaser  JJyment 
might  "  peaceably  and  quietly  without  the  let,  hindrance^ 
or  interruption  of  the  defendant,  or  any  other  peivson  whom- 
soever, cut,  remove,  and  take  away  the  timber,"  but  the 

trespass—  at  least  that  was  the  position  that  he  believed  himself  to  be 
in  ;  and  he  was  anxious  to  settle  the  matter  without  law.  He  was  asked 
$300,  and  he  made  an  olfer  of  |50  less.  However  that  may  be  there  was 
no  accurate  estimate  arrived  at.  It  is  true  Mr.  Whitesides  was  willing  to 
allow  the  defendant  to  pay  |250  ;  but  I  think  that  is  easily  explained — • 
Mr.  Whitesides  himself  did  not  know  how  far  he  might  be  liable  to  a  law- 
suit in  the  matter.  I  think  the  verdict  should  be  for  |135  for  the  plaintiff 
and  the  costs. 

Mr.  Pepler  :    I  submit  that  full  costs  ought  to  be  allowed. 

The  Court. — The  costs  to  be  the  costs  that  the  verdict  will  carry  on 
the  pleadings,  the  costs  of  whatever  Court  the  case  ought  to  have  bieu 
brought  in.  The  question  of  costs  may  be  mentioned  to  me  again  if 
necessary. 
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Judgment,  furtllel'  wOfds  that  Dyment,  ''his  heirs^  administrators,  and 
Ferguson,  J.  assigns  might  construct  roads  upon  and  over  the  said  lot^ 
and  adopt  and  take  all  reasonable  ^nd  usual  steps,  actionsj 
causes,  and  proceedings  in  and  aboilt  the  culling  and  re- 
moving of  the  timber  as  it  might  be  found  necessary  to 
adopt.*'  After  an  examination  of  the  case  Summer  v.  Cook 
28  Gr.  179,  and  the  cases  referred  to  in  that  case,  the! 
subsequent  cases  of  Johnston  v.  Skortreed,  12  0.  R.  633,  and 
St&Mioff^.  McRae,  13  0.  R.  546,  and  the  cases  referred  to 
,  in  these,  one  finds  some  difficulty  in  saying  whether  accord- 

ing to  the  law  of  our  Court  growing  timber  contracted  to 
be  sold  and  removed  from  the  land  is,  under  varying 
circumstances  in  different  contracts,  ail  interest  in  lands  or 
chattel  property  only.  The  time  in  which  the  timber  isj 
according  to  the  contract,  to  be  removedj  has,  in  some  of 
the  cases,  been  made  an  element  in  considering  this  ques^ 
tian,  and  in  others  the  intention  or  not  that. the  timber 
shall  in  the  meantime  and  before  i*emoval  derive  advant^ 
age  and  sustenance  from  the  lands,  or,  on  the  contrary, 
th^t  the  lands  shall  be  considered  a  mere  storehouse  for 
the  timber  in  the  meantime,  has  been  made  an  element  in 
the  consideration  of  the  question,  if  not  the  one  upon 
which  it  is  to  be  determined. 

In  the  present  case  the  period  that  might  have  elapsed 
after  the  contract  and  before  removal  was  twenty  years 
(less,  I  suppose,  the  time  necessary  for  the  actual  cutting 
and  removal),  a  much  longer  period  than  that  found  to 
have  existed  in  any  of  the  cases  alluded  to;  and  I  do  not 
think  it  a  fair  conclusion,  from  all  that  appears,  that  in 
this  case  it  was  the  intention  of  the  parties  that  the  timber 
should  be  merely  stored  upon  the  land  for  that  long  period  ; 
and  I  am  therefore  of  the  opinion  that  in  this  case  the 
timber  sold  and  purchased,  together  with  the  rights  imparted 
by  the  deed  to  the  purchaser,  were  and  should  be  considered 
to  be  an  interest  in  real  estate,  but  for  the  purpose  of 
determining  the  contention  here,  I  do  not  think  it  abso- 
lutely necessary  that  this  question  should  be  determined, 
though  it  was  much  discussed  in  argument.  I  may  add,  how* 
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the  timber  is  an  interest  in  land.    Assuming  first  that  the  Ferguson,  J, 

interest  sold  by  the  defendant  to  Dymeht  was  an  interest 

in  land,  and  not  chattel  property,  then  looking  at  the  whole 

deed  embracing  the  covenant  of  the  defendant  that  I  have 

before  set  out,  I  am  of  the  opinion  that  it  eannot  properly 

be  said  that  the  defendant  was  unconnected  with  the  act  of 

Whitesides,  his  subsequent  vendee,  iu  cutting  and  removing 

the  timber.    Having  once  sold  the  timber  and  entered  into 

this  covenant  with  his  then  vendee,  the  defendant  during 

the  currency  of  the  period  for  cutting  and  removing  it, 

sold  it  again  to  Whitesides,  who  commenced  cutting  and 

removing.    I  think  it  may  fairly  be  said  that  the  defendant 

Was  a  party  to  the  acts  done  by  Whitesides.    I  think  the 

contention  that  the  defendant  merely  sold  to  Whitesides 

whatever  interest  he  had  (which  appeal's  to  have  been  no 

interest)j  and  that  he  is  not  at  all  liable  for  or  in  respect  of 

the  cutting  and  removal  of  the  timbei*  by  Whitesides  cannot 

be  maintained. 

If,  on  the  other  hand,  the  interest  sold  to  Dyment  be 
considered  chattel  property  only,  I  do  not  see  why  the  act 
proved  against  the  defendant  is  not  good  evidence  of  a  con- 
version of  the  property  sustaining  the  count  in  trover.  I 
am  of  the  opinion  that  it  is  such  evidence3and  sufficient  for 
the  purpose. 

As  to  the  motion  for  a  new  trial  1  think  the  evidence, 
the  rejection  of  which  is  complained  of,  was  proper!}^ 
rejected,  and  that  the  contention  of  the  defendant  on  thi.<3 
ground  failsi 

Upon  the  whole  case  I  am  of  the  opinion  that  the  judg- 
ment should  be  affirmed. 

Boyd,  C. 

The  defendant  being  locatee  of  the  lot  in  question  sold 
to  Byment  the  right  to  take  pine  timber  off  it  for  twenty 
years  from  August  20th,  1873.  This  right  was  mani- 
fested by  deed  wherein  it  Was  set  forth  that  tlie  said 
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JiTclgment,  purchaser  Dyment  may  peaceably  and  quietly  without  let, 
Boyd,  C.    hindrance,  or  interruption  from  the  said  Haines  or  any 
person  or  persons  whomsoever  cut,  remove,  and  take  away 
the  said  timber.    Dj^ment  sold  and  conveyed  his  rights  to 
the  plaintiff  on  January  15th,  1885. 

Haines  obtained  a  patent  from  the  Crown  for  the  land  in 
1877,  and  in  the  fall  of  1887  he  sold  for  fifty  dollars  the 
timber  to  Whitesides.  The  cutting  was  chiefly  done 
by  Whitesides  and  apparently  under  this  arrangement  with 
the  defendant,  who  claimed  and  claims  that  the  agreement 
with  Dyment  was  for  five  years  only,  and  that  it  was  a 
fraud  to  have  twenty  years  inserted.  His  main  defence 
is  that  the  agreement  with  Dyment  should  be  reformed, 
and  as  to  the  acts  of  cutting  complained  of  he  pleads  "  that 
he  did  not  cut  or  remove  any  timber  from  off  the  said  lot 
until  after  the  expiration  ot  five  years  from  the  date  of 
said  ao-reement."  There  is  thus  an  admission  of  some 
cutting  being  done  by  him,  but  the  point  is  now  made  that  , 
as  the  cutting  was  the  act  of  Whitesides,  the  defendant  is 
not  liable  in  this  action. 

The  trial  Jud^e  ruled  ag^ainst  the  motion  for  nonsuit  on 
the  ground  that  by  selling  to  Whitesides  the  defendant 
gave  authority  to  him  to  cut.  A  letter  from  the  defendant 
was  in  evidence  dated  January,  1888,  in  which  he  offered  a 
young  brown  mare  in  order  to  settle  with  the  plaintiff  for 
the  timber  that  Whitesides  had  taken  off,  and  money 
enough  to  make  up  in  all  $250.  The  plaintiff  offered  to 
settle  for  $300,  one-half  cash,  and  nothing  more  came  of  it. 
The  defendant  admits  that  he  directed  one  Heath  to  go 
and  cut  a  few  broomsticks  on  the  lot  after  1885  for  the 
value  of  which  he  would  be  accountable  to  the  plaintiff. 
It  was  about  1000  feet,  and  perhaps  $10  would  be  the 
damages. 

But  the  defendant  treats  the  timber  that  Whitesides 
took  off  as  done  under  his  authority,  and  what  he  sold 
to  Whitesides  was  all  the  timber  that  was  on  the  land  in 
1885.  But  this  he  had  already  sold  to  Dyment,  and  the 
transaction  with  Whitesides  was  in  direct  derogation  from 
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the  plaintiffs'  rights  as  Dyment's  assignee.  Whitesides  Judgment, 
evidence  shews  that  it  was  after  he  bought  from  Haines  Boyd,  C, 
that  he  went  on  to  cut. 

It  is  a  reasonable  inference  that  but  for  Haines  having 
sold  to  him,  he  would  not  have  gone  on  to  cut,  and  so  it 
was  the  sale  by  Haines  which  led  naturally  to  the  spolia- 
tion of  the  plaintiff's  timber.  Now  Haines's  agreement  with 
Dyment  is,  that  Dyment  is  to  have  the  right  to  remove 
the  timber  for  twenty  years  without  molestation  or  hind- 
rance. I  think  the  proper  reading  of  the  whole  agreement 
shews  that  this  was  to  enure  for  the  benefit  of  Dyment's 
assignees,  and  if  so,  Haines  is  in  another  way  liable  for 
the  damages  committed  by  Whitesides  claiming  and  acting 
under  him :  Ghibnall  v  Paul,  29  W.  R.  536  ;  Harris  v. 
James,  45  L.  J.  Q.  B.  D,  545 ;  Lewis  v.  Palmer,  6  Wen>d.. 
367.  The  agreement  for  the  sale  of  the  timber  for  twenty 
years  is  clearly  for  an  interest  in  land  within  the  Statute: 
•of  Frauds :  Summers  v.  Cook,  28  Gr.  179  ;  Macdonnell  v. 
McKay,  15  Gr.  391 ;  Lavery  v.  Purssell,  57  L.  J.  Ob.  570.. 

It  was  purchased  for  value  by  one  who  had  no-  notice  ot 
the  alleged  fraud,  and  in  the  plaintiff's  hands  the  defen- 
dant has  no  remedy  even  if  he  could  successfully  contend, 
that  the  conclusion  of  fact  as  to  the  fraud  of  the  trial 
Judge  should  be  reversed :  Hunter  v.  Walters,  L.  R.  7  Ch. 
75.  Upon  the  whole  I  see  no  valid  reason  for  interfering, 
and  the  judgment  should  be  affirmed,  with  costs. 

PaouDFooT,  J. : — 

The  question  in  this  case  is,  whether  the  timber  sold  to 
Dyment  by  the  defendant,  and  transferred  to  McNeill  is  to. 
be  considered  real  estate  or  personal  property.  The  con- 
tract upon  the  face  of  it  gave  twenty  years  for  the  removal 
of  the  timber,  it  was  made  in  1873,  and  registered  in  the 
county  registry  office  three  days  afterwards.  The  plaintiff 
says  he  is  a  purchaser  for  value  without  notice  of  any 
equity  of  the  defendant  to  have  the  contract  rectified  by 
limiting  the  time  for  removal  of  the  timber  to  five  years — 
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Judgment,  and  is  entitled  to  the  protection  of  the  registration  laws — 
Proudfoot,  J.  and  the  defendant  does  not  deny  this,  if  the  timber  can  be 
deemed  real  property. 

I  continue  to  hold  the  opinion  I  expressed  in  Summers 
V.  Cook,  28  Gr.  179,  that  a  contract  for  standing  timber  to 
be  cut  and  removed  is  a  contract  for  a  chattel,  even  though 
a  considerable  time  may  be  given  for  the  removal.  But 
in  this  opinion  it  seems  that  I  am  in  a  hopeless  minority. 
The  cases  referred  to  in  the  argument  shew  that  it  must  be 
considered  an  interest  in  land,  and  not  a  chattel, 

I  cannot  assent  to  the  argument  that  Haines's  agreement,, 
that  he  had  a  right  to  dispose  of  the  timber,  and  that 
Dyment  might  peaceably  and  quietly  possess  it,  was  per- 
sonal to  Dyment. 

I  also  think  that  Haines  is  liable  in  this  action,  although 
the  greater  part  of  the  cutting  was  done  by  Whitesides,  to 
whom  Haines  sold  the  timber  in  1887.  This  sale  was  a 
violation  of  the  agreement  with  Dyment,  and  the  money 
he  received  for  it  was  received  for  that  which  he  had 
already  sold  to  Dj^ment. 

I  think  the  judgment  should  not  be  disturbed. 

Afterwards  upon  the  plaintiff  taxing  his  costs  of  this 
action  before  the  local  Master  at  Barrie,  that  official  ruled 
that  he  was  entitled  to  costs  on  the  Superior  Court  scale. 

The  defendant  appealed,  and  the  appeal  was  argued  on 
May  13th,  1889,  before  Ferguson,  J.,  when  the  Master's 
ruling  was  affirmed.    (See  13  P.  R.  115.) 


A.  H.  F.  L. 
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Ke  Richardson  and  The  City  of  Toronto. 
Re  Hospital  Trust  and  The  City  of  Toronto. 

Municipal  corporations — Expropriation  of  lands — Compensation  to  owners 
— Method  of  estim.ating — Benefit  to  lands  nxit  taken — Special  assess- 
ment—49  Vic,  ch.  66  (0). 

tJnder  tke  avitkority  of  49  Vic,  ch.  66  (0. )  the  cityjof  Toronto  expropriated 
the  lands  of  private  persons  aear  the  river  Don,  for  the  purposes  of  the 
"Don  Improvement  Scheme."  By  the  Act  the  city  council  were  to  make 
a  survey  and  plan  of  the  400  feet  on  each  side  of  a  certain  line  called 
"the  centre  line,"  shewing  the  lands  taken  by  them,  and  wei'e  to 
apportion  to  ea<5h  lot  sheWn  upon  the  plan  a  due  share  of  the  whole 
cost  of  the  land,  works,  and  improvements  ^  and  by  sec.  4,  sub-sec.  3, 
the  lands  not  taken  within  the  400  feet  were  to  be  specially  assessed  in 
respect  of  such  improvements,  but  no  such  special  assessment  was  to 
exceed  the  actual  value  of  the  benefit  derived  from  the  improvement. 

!rhe  appellants  owned  lands  extending  from  the  centre  line  to  a  distance 
exceeding  400  feet,  and  the  city  took  from  such  lands  a  strip  narrower 
than  the  400  feet. 

Held,  that  in  awarding  compensation  to  the  appellants  under  the  Muni- 
cipal Act  for  the  parts  of  their  lands  taken,  the  arbitrators  should 
allow  for  any  benefit  to  the  parts  not  taken,  but  in  estimating  that 
benefit  they  should  take  into  account,  as  best  they  could,  the  fact  that 
the  land-owners  were  liable  to  be  charged  by  the  city  to  the  extent  of 
the  benefit  they  received,  by  a  rate  as  for  a  local  improvement  under 
sec.  4,  sub-see.  3» 

An  appeal  by  Charles  Richardson  and  the  Toronto  statement* 
General  Hospital  Trust  from  the  award  of  three  arbitra- 
tors as  to  the  compensation  to  be  allowed  the  appellants 
for  portions  of  their  lands  in  the  neighbourhood  of  the 
river  Don,  taken  by  the  city  of  Toronto  Under  49  Yic.  ch» 
€6  (0.)  for  the  purposes  of  the  "  Don  Improvement  Scheme." 

Th^  appellants  complained  of  the  principle  on  which  the 
compensation  had  been  estimated. 

The  facts  are  fully  set  out  in  the  judgment. 

June  14,  1889.    The  appeal  was  argued  before  Street/ 
J.,  in  Court. 

Bain,  Q.C.,  and  H.  D.  Gamble,  for  the  appellants. 
F.  A.  Reeve,  Q.C.,  and  C.  E.  W,  Biggar,  for  the  city  of 
Toronto. 


492 


THE  ONTARIO  REPORTS,  1889. 


[VOL, 


Judgment.  June  17,  1889.    Street,  J.:— 

Street  J 

The  corporation  of  the  city  of  Toronto  have  taken  lands 
of  the  claimants  under  the  authority  conferred  upon  them 
by  ch.  66,  49  Vic,  Ontario  Statutes  of  1886.  The  claimants 
in  each  case  own  lands  extending  from  the  centre  line 
mentioned  in  sub-sec.  2  of  sec.  1,  to  a  distance  exceeding 
400  feet,  and  the  city  has  taken  of  their  land  a  strip 
narrower  than  the  400  feet  which  they  are  authorized  to 
take. 

The  by-law  of  the  city  council  authorizing  the  taking  of 
this  particular  land  was  passed  in  May,  1888,  and  the  notice 
to  the  land-owners  is  to  be  taken  as  having  been  given 
immediately  after  the  passing  of  the  by-law. 

Disputes  having  arisen  as  to  amount  of  compensation  to 
be  paid,  the  matter  was  referred  to  arbitration  under  the 
provisions  of  the  Municipal  Act,  and  the  arbitrators  have 
made  their  award,  and  at  the  request  of  the  parties  have 
stated  the  mode  in  which  jihey  have  arrived  at  the  amount 
awarded.  They  say  "  We  deducted  from  the  value  of  the 
said  property  which  the  city  expropriated  belonging  to  the 
above  Charles  Richardson  what  we  considered  was  the  in  - 
crease in  value  of  the  rest  of  his  property  occasioned  by  the 
*'  Don  Improvement  Scheme."  That  upon  the  above  refer- 
ence we  considered  the  value  of  the  land  Mr.  Richardson 
has  and  the  increase  in  its  value  arising  from  the  Don 
improvements,  and  that  we  as  arbitrators  fixed  the  benefit 
he  has  derived,  and  that  we  also  fixed  the  value  of  the  pro- 
perty taken,  and  that  we  deducted  the  one  from  the  other, 
and  that  the  amount  in  our  award  was  arrived  at  in  that 
way." 

The  claimants  have  appealed  against  this  mode  of  esti- 
mating the  damages  under  the  Act. 

The  question  comes  up  in  a  somewhat  different  form 
from  that  which  was  considered  by  me  in  Re  Pryce  and  The 
City  of  Toronto,  16  0.  R.  726,  but  the  same  principles  are  to 
be  applied.  The  land-owner  is  entitled  to  full  compensa- 
tion for  the  land  taken  and  the  injury  sustained.  That 
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compensation  must  be  given  entirely  in  money  where  the  Judgment, 
injury  is  the  only  element,  and  no  benefit  results  from  the  Steeet,  J. 
work  for  which  the  property  is  taken.  But  in  cases  where 
there  is  benefit  to  the  property  not  taken,  as  the  result  of 
the  work  for  which  a  part  is  taken,  then  the  land-owner 
must  make  allowance  for  the  benefit  he  receives  in  his 
claim  for  the  injury  which  he  sustains.  The  principle  is, 
that  where  private  property  is  taken  for  the  public  good, 
the  private  owner  must  not  suffer,  but  must  be  fully  com- 
pensated for  that  which  is  taken  from  him,  but  is  not  to 
make  a  profit  out  of  the  necessity  which  compels  the  public 
to  take  his  property. 

I  think  that  the  arbitrators  here  have  taken  a  course 
which  does  not  give  full  compensation  to  the  claimants 
here  under  the  special  clauses  of  the  Act  in  question. 
By  the  Act  the  city  council  are  to  make  a  survey 
and  plan  of  the  400  feet  on  each  side  of  the  centre 
line,  shewing  the  lands  taken  by  them,  and  are  to  apportion 
to  each  lot  shewn  upon  the  plan  a  due  share  of  the  whole 
cost  of  the  land,  works,  and  improvements.  Then  by  sub- 
sec.  3  of  sec.  4  those  lands  which  they  have  not  taken 
within  the  400  feet  shall  be  specially  assessed  in  respect  of 
such  improvements,  but  no  such  special  assessment  shall 
exceed  the  actual  value  of  the  benefit  derived  by  said  lands 
from  the  said  improvement,  the  amount  of  such  benefit  to 
ascertained  under  the  provisions  of  the  Municipal  Act 
in  that  behalf.  Under  this  sub-section  it  is  plain  that  the 
lands  not  taken  within  the  400  feet  are  liable  to  be  called 
upon  to  pay  to  the  city  the  amount  of  the  benefit  which 
they  derive  from  the  improvements  made.  The  assessment 
here  spoken  of  is  not  the  valuation  of  the  property  by  the 
assessors,  but  the  charging  or  assessing  against  each  lot  of 
its  share  of  the  cost.  It  follows  that  if  the  arbitrators' 
should,  for  example,  find  the  original  value  of  the  whole  lot 
to  be  $1200,  and  of  the  part  taken  to  be  $400,  and  the 
benefit  to  the  part  within  the  400  feet  not  taken  to  be 
^300,  and  should  allow  the  claimant  the  $400,  and  then 
deduct  from  it  the  $300  as  the  benefit  derived,  and  then 
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Judgment.  i}yQ  should  assess  him  for  the  $300  as  a  local  improve- 
Street,  J.  merit  rate^  he  would  pay  the  $300  twice.  The  arbitrators 
in  arriving  at  the  compensation  to  be  paid  should  certainly 
allow,  in  my  opinion,  for  any  benefit  the  claimant  derives, 
but  in  estimating  that  beriefit  they  must  take  into  account 
as  best  they  can  the  fact  that  he  is  liable  to  be  charged  by 
the  city  to  the  extent  of  the  benefit  he  receives  by  a  rate 
as  for  a  local  improvement  under  this  sub-sec.  (3)  of  sec.  4 
of  the  Act.  It  may  be  difiicult  to  estimate  with  any  degree 
of  exactness  what  this  liability  may  extend  to,  but,  so  far  i 
as  I  can  see,  this  is  the  only  time  at  which  it  can  be  pro- 
perly taken  into  consideration. 

I  think  the  award  should  be  remitted  to  the  arbitrators 
in  order  that  they  may  take  this  element  into  consideration 
as  I  gather  from  their  certificate  that  they  have  not  done 
so.    The  claimants  should  be  entitled  to  the  costs  of  the 
motion  in  any  event. 

It  would  perhaps  save  the  costs,  of  any  further  reference 
back,  if  the  arbitrators  should  find  such  facts  with  regard 
to  the  values  and  benefits  derived  by  the  different  parcels 
of  land  as  may  enable  the  Court  to  dispose  of  the  matter 
in  any  view  that  may  be  taken  of  the  law  ;  these  would  be : 

1st.  The  value  of  the  whole  parcel  belonging  to  the 
claimant  immediately  before  the  passing  of  the  by-law  in 
question. 

2nd.  The  values  of  the  parcel  outside  the  400  feet  strip, 
and  of  the  parcel  not  taken  within  the  400  feet  strip,  im- 
mediately after  the  passing  of  the  by-law. 

Srd.  The  value  of  the  parcel  taken  at  the  time  of  the 
passing  of  the  by-law. 

4th.  The  value  of  the  benefit  derived  by  each  parcel  not. 
taken  J  from  the  proposed  work. 
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[CHANCERY  DIVISION.] 

The  Electric  Despatch  Company  of  Toronto 
The  Bell  Telephone  Company  of  Canada. 

Contract — Telephone  Company — Messenger  business— Agreement  as  to  trans- 
mission of  orders  for  messengers — Other  telephone  subscribers^  rights — 
Construction  of  agreement. 

The  defendants  were  a  company  carrying  on  a  general  telephone  business 
with  a  central  office  to  connect  subscribers'  telephones,  and  in  addition 
carried  on  a  messenger  business  for  the  purpose  of  delivering  letters, 
messages,  Ac.  By  an  agreement  the  defendants  assigned  their  messen- 
ger business  to  the  plaintiffs  and  covenanted  that  they  would  not 
transmit  or  give  directly  or  indirectly  any  messenger  order  to  any 
person,  except  the  plaintiffs,  and  that  they  would  cease  to  do  such 
t)usiness.  The  G.  N.  W.  Telegraph  Co.,  (one  of  the  defendants'  tele- 
phone subscribers,)  .subseq[uently  opened  an  office  for  a  messenger 
Ibusiness,  and  applied  for  a  telephone  in  the  usual  way  which  the  defend- 
ants supplied  them  with  and  by  means  of  it  the  G.  N.  W.  Telegraph 
Co.  received  orders  for  messengers,  &c. 

Held,  that  the  defendants  did  not  transmit  or  give  messenger  orders 
when  they  placed  a  subscriber  in  communication  (through  the  central 
office)  with  the  G.  N.  W.  Telegraph  Co.,  that  they  only  afforded  him 
a  medium  by  which  to  transmit  or  give  his  own  order,  which  was  a 
(Case  not  provided  ior  by  the  a,greement,  and  the  action  for  an  injunction 
to  restrain  defendants  was  dismissed  with  costs. 

This  was  an  action  brought  on  an  agreement  between  the  statement 
plaintiffs  and  defendants,  by  which  the  defendants  had 
assigned  a  messenger  business  they  had  been  carry- 
ing on  to  the  plaintiffs;  and,  among  other  things,  had 
covenanted  as  follows  (16) :  That  they  will  in  no  manner, 
and  at  no  time  during  the  term  of  this  agreement  transmit, 
or  give  directly  or  indirectly  free  or  for  remuneration  any 
messenger,  cab,  city  express,  or  livery  orders  to  any  person 
or  persons,  company  or  corporation,  except  the  Electric 
Despatch  Company  as  herein  set  forth  ;  and  that  from  and 
after  the  first  day  of  October  next,  they  will  cease  to  do  aily 
such  business  as  is  herein  agreed  to  be  done  by  the  Electric 
Company." 


The  action  was  tried  at  Toronto,  on  June  2nd,  1888, 
before  Falconbridge,  J, 
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It  appeared  that  the  defendants  were  a  telephone  com- 
pany doing  a  general  telephone  business,  with  a  central 
office  through  which  their  telephone  subscribers  were  con- 
nected, or  placed  in  communication  with  each  other  :  that 
previous  to  the  agreement  in  question  they  had  carried  on 
a  messenger  business  for  the  purpose  of  delivering  letters, 
messages,  &;c. :  that  this  messenger  business  had  been 
assigned  by  them  to  the  plaintiffs  by  the  agreement 
in  which  the  covenant  not  to  transmit  orders  (above 
set  out)  was  contained :  that  subsequently  the  Great 
North-Western  Telegraph  Company,  who  were  subscribers 
of  the  defendants,  opened  an  office  for  the  purpose  of  carry- 
ing on  a  messenger  business  of  their  own  similar  to  that  of 
the  plaintiffs,  and  applied  for  and  obtained  a  telephone  in 
the  usual  way  for  use  in  that  office,  through  which  tele- 
phone they  received  orders  from  such  other  subscribers  as 
desired  messengers  to  be  sent,  or  messages  to  be  delivered, 
and  such  subscribers  were  connected  or  placed  in  commu- 
nication with  the  Great  North-Western  Telegraph  Company 
through  the  defendants  central  office,  and  the  plaintiffs 
claimed  that  this  was  a  violation  of  the  terms  of  the  said 
agreement. 

The  further  facts  are  set  out  in  the  judgment. 

Eobinson,  Q.  C,  and  Reeve,  Q.  C,  for  the  plaintiffs.  The 
defendants  say  they  do  not  transmit  orders,  but  the  evi- 
dence shews  that  they  do:  Attorney-General  v.  Edison 
Co.,  6  Q,  B.  D,  244.  The  evidence  also  shews  that  they 
could  control  the  business,  and  so  could  keep  their  agree- 
ment and  protect  the  plaintiffs.  There  may  be  American 
authority  that  defendants  were  bound  to  serve  all  the 
public  alike,  but  no  English  authority  goes  to  that  extent. 
The  defendants  are  not  on  the  same  footing  as  a  com- 
mon carrier  bound  to  treat  and  charge  all  alike :  Baxter  v. 
Dominion  Telegraph  Co.,  37  U.  C.  E..  482.  Great  Western 
B.  W.  Go,  V.  Swtton,  L.  R  4  H.  L.  at  p.  237.  The  agree- 
ment shews  defendants  intended  to  give  plaintiffs  a 
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monoply  of  the  messenger  business.  The  passing  over  the  Argument, 
lines  the  words  of  the  subscriber  is  a  transmission  within 
the  meaninof  of  the  a^jreement.  The  defendants  had  the 
right  to  make  the  agreement  as  contended  for  by  plain- 
tiffs :  Vicker's  Express  Go.  v.  Canadian  Pacific  R.  W.  Co., 
13  A.  R,  210 ;  The  Ontario  Salt  Co.  v.  The  Merchants  Salt 
Co.,  18  Gr.  540. 

Lash,  Q.  C,  and  S.  0.  Wood,  for  defendants.  If  defen- 
dants undertook  to  carry  out  the  agreement  in  the  manner 
contended  for  by  the  plaintiffs,  they  would  forfeit  their 
charter  or  patent.  It  would  be  a  physical  impossibility  to 
listen  to  all  subscriber's  messages  and  interfere  with  them  ; 
besides  that,  the  statute  would  prevent  such  action:  43 
Vic.  ch.  67,  sec.  25  (D.)  No  such  course  was  intended,  and 
it  would  be  contrary  to  public  policy  :  State  v.  Telephone 
Co.,  88  Am.  Law  Rep.,,  583,  at  p.  587  note;  State  of  Missouri 
ex  rel  Baltimore  and  Ohio  Telegraph  Co.  v.  Bell  Telephone 
Co.,  23  Am.  Law  Reg.,  N.  S.  573 ;  23  Fed.  Rep.  539.  The 
defendants  have  no  right  to  refuse  a  telephone  to  any  of 
the  public,  and  the  agreement  in  question  was  made  by 
both  parties  with  a  knowledge  of  that  fact :  State  v. 
Nebraska  Telephone  Co.,  52  Am.  R.  404,  31  Albany  L.  J. 
143,  22  Cent.  L.  J.  33,  Article  ;  Hockett  v.  State,  25  Am. 
Law  Reg.  at  p.  327  ;  Louisville  Transfer  Co.  v.  American 
District  Telephone  Co.,  24  Albany  L.  J.  283.  The  letters 
between  the  parties  are  admissible  to  explain  the  agree- 
ment :  Pearson  v.  Pearson,  27  Ch.  D.  148.  The  American 
decisions  are  entitled  to  deference  in  telephone  cases. 

Robinson,  Q.C.,  in  reply.  An  exchange  or  central  office 
has  nothing  to  do  with  defendants'  charter  or  patent.  They 
are  not  obliged  to  have  one  at  all.  They  provide  the 
means  to  transmit  the  voice.  As  to  the  impossibility  of 
performance  see  Pollock  on  Contracts,  4th  ed.,  p.  356. 

December  4,  1888.    Falconbhidge,  J.  : — 

By  memorandum  of  agreement  bearing  date  the  12th  day 
of  September,  1882,  and  made  between  the  Canadian  Tele- 
63 — vol.  xvil  o.r. 
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Judgment,  phone  Company  o£  the  first  part,  the  defendants  of  the  second 
Falconbridge,  part,  the  plaintiffs  of  the  third  part,  and  Melvin  M.  Rose- 
^'  brugh  and  Isaac  T.  H.  Brown  of  the  fourth  part,  after 
reciting  the  pendency  in  the  Chancery  Division  of  an  action 
by  the  Canadian  Telephone  Company  against  the  present 
defendants  for  infringement  of  patent,  and  the  transfer  of 
the  patent  to  the  defendants,  and  an  agreement  for  the  sale 
by  the  defendants  to  the  plaintiffs  of  a  General  District 
Messenger,  Cab,  City  Express,  Cartage,  and  Livery  call 
business,  it  was  agreed  that  the  suit  should  be  terminated 
on  the  terms  therein  mentioned,  and  the  defendants 
covenanted  (1)  to  assign  to  plaintiffs  for  ten  years  from  1st 
October,  1882,  the  said  business  and  the  good- will  thereof; 
(2)  to  transfer  the  telephone  line-wires  of  cabmen,  carters, 
&;c.,  who  are  subscribers  from  the  central  office  of  the 
defendants  through  a  switch  placed  in  central  office  of 
plaintiffs,  so  that  all  telephone  communications  over  said 
wires  of  such  cabmen,  &c.,  must  pass  through  such  switch. 
[Here  the  learned  Judge  read  clause  16  set  out  above]. 

By  indenture  dated  14th  June,  1883,  the  plaintiffs  re- 
transferred  to  the  defendants  all  the  cab,  city  express, 
cartage,  and  livery  call  business,  the  covenants,  &;c.,  relating 
thereto  in  the  agreement  of  12th  September,  1882,  being 
cancelled,  the  messenger  business  only  remaining  in  plain- 
tiff's hands. 

About  July,  1887,  the  G.  N.  W.  Telegraph  Company 
opened  an  office  on  King  street  for  the  purpose  of  supplying 
a  special  messenger  service.  The  manager  applied  to  the 
defendant's  Toronto  manager  for  a  telephone  in  July,  and 
(after  defendant's  Toronto  manager  had  communicated  with 
his  head  office)  one  was  put  in  about  the  end  of  August. 
A  written  contract  was  signed.  It  contains  no  restrictions 
as  to  the  use  which  the  G.  N.  W.  Telegraph  Company  were 
to  make  of  the  instrument,  and  they  at  once  commenced  to 
iQse  it  in  their  special  messenger  business,  and  have  con- 
tinued so  to  use  it.  This  is  the  same  business  as  that 
carried  on  by  plaintiffs. 

The  G.  N.  W.  Telegraph  Company  had  a  telephone  at 
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their  head  office  in  Toronto  long  before  they  commenced  Judgment, 
the  messenger  business,  and  they  used  th3  King  street  office  I'alcono ridge, 
telephone  for  other  purposes  besides  the  messenger  business, 
and  their  manager  says  that  outside  of  that  branch  of  their 
business  it  would  be  a  great  inconvenience  to  them  to  be 
without  it. 

The  case  in  hand  turns  on  the  true  ^construction  of 
clause  16. 

There  has  been  filed  a  spirited  correspondence  between 
the  respective  managers  of  plaintiff's  and  defendant's  com- 
panys,  which  sets  out  clearly  what  the  assertion  of  right  is 
on  the  one  side  and  on  the  other. 

Briefly  it  is  this.  The  plaintiffs  contend  that  the  defen- 
dants by  placing  their  subscribers  or  lessees  in  direct  tele- 
phone communication  with  the  G.  N.  W.  Telegraph  Com- 
pany, and  thereby  enabling  such  subscribers  to  order 
messengers,  have  acted  in  violation  of  their  covenant  not 
to  transmit  or  give  any  such  orders,  &c.,  and  the  plaintiffs 
ask  for  damages  and  an  injunction. 

The  defendants  say  they  have  a  perfect  right  to  do  what 
is  complained  of,  and  that  according  to  the  true  intent  and 
meaning  of  the  covenant  it  was  never  intended  to  deprive 
subscribers  of  the  right  to  communicate  with  each  other, 
nor  to  compel  defendants  to  attempt  to  intercept,  restrict, 
control,  or  interfere  with  any  communication  passing  over 
defendant's  lines,  and  that  the  only  cases  intended  to  be 
covered  were  (a)  where  a  person  comes  to  one  of  defendants 
offices  or  stations  and  states  a  messao-e  which  he  wishes  to 

o 

be  delivered,  or  instead  of  coming  to  the  office  or  station 
communicates  the  same  thereto  by  telephone  (5)  where  a 
person  coming  to  the  office  (or  by  telephonic  communication 
therewith)  rec[uests  that  a  messenger  should  be  furnished  or 
sent  him. 

It  is  argued  that  the  evidence  shews  that  it  was  not  in 
defendants'  power  to  observe  this  covenant  to  the  full 
extent,  and  with  the  meaning  and  intent  contended  for  by 
plaintiffs. 

There  are  about  twenty  opeiators  in  defendants'  central 
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Judgment,  office;  each  one  is  liable  to  be  called  up  by  from  fifty 
Falconbridge,  to  One  hundred  subscribers,  and  they  make  two  or  three 
connections  per  minute.  They  can  overhear  the  conver- 
sation while  there  is  only  one  being  carried  on,  but  of 
course  they  cannot  do  so  when  they  are  required  to  answer 
another  call. 

It  may  well  be  that  this  case  falls  within  that  class 
where  the  performance  of  the  agreement  is  not  impossible 
in  its  own  nature,  but  impossible  in  fact  by  reason 
of  the  particular  circumstances,  and  where  this  kind  of 
impossibility  is  held  to  be  no  excuse  for  non-perform- 
ance of  the  contract.  Be  that  as  it  may,  the  practical 
physical  impossibility  of  controlling  or  even  listening  to 
all  the  conversations  which  are  being  carried  on  over  the 
lines  affords  a  potent  argument  against  the  proposition  that 
such  was  the  intention  of  the  parties,  or  that  the  plaintiffs 
would  have  imposed,  and  the  defendants  undertaken,  such 
a  duty. 

I  apply  in  the  same  way  the  argument  that  the  defen- 
dants had  and  have  no  right  to  refuse  to  supply  the  G.  N. 
W.  Telegraph  Co.  as  part  of  the  general  public  with  one  of 
their  instruments,  or  to  invidiously  control  their  use  of  it. 
There  is  high  American  authority  for  this  proposition,  and 
in  matters  of  modern  scientific  development  such  as  this, 
and  especially  in  the  comparative  absence  of  English  or 
Canadian  decisions,  the  opinions  of  able  Judges  in  the 
United  States  are  entitled  to  great  respect. 

See  State  of  3Iissouri  ex.  rel.,  Baltimore  and  Ohio  Tele- 
graph Co.,  V.  Bell  Telephone  Co.,  24  Am.  Law  Reg.  N.  S. 
573 ;  see  notes  at  p.  578 ;  Hockett  v.  State,  25  Am.  Law 
Reg.  N.S.327;  Louisville  Transfer  Co. v.  American  District 
Telephone  Co. ;  24  Albany  L.  J.  283  ;  22  Cent.  L.  J.  33 
Article  ;  and  many  other  cases. 

True,  in  Baxter  y.  Dominion  Telegraph  Co.,  37  U.C.R.  470, 
semble,  that  the  liability  of  Telegraph  Companies  is  not 
analogous  to  or  co-extensive  with  that  of  a  common  carrier. 

I  am  not  deciding  this  point  when  I  say  that  this  con- 
sideration (involving  as  it  may,  peril  to  defendants'  fran- 
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chise,  and  to  their  patent)  weighs  with  me  not  precisely  as  Jndgment. 
matter  tending  to  avoid  the  contract  as  being  against  palconbridge, 
public  policy  or  otherwise,  but  as  shewing  that  the  plain- 
tiffs'  construction  is  not  the  true  one  and  never  was  intended. 

The  defendants'  act  of  incorporation  is  the  43  Vic.  (D.) 
ch.  67.  I  do  not  think  a  perusal  of  the  Act  throws  much 
light  on  the  subject.  By  sec.  2  the  company  has  power 
«  ♦  *  Qoii  Qj.  ^j^j  i[^Q  Qj.  lines  for  the  transmission 
of  messages  by  telephone."  Qucere,  transmission  by  whom  ? 
by  the  subscriber,  or  by  the  company  for  the  subscriber  ? 
sec.  25  makes  it  a  misdemeanour  "  to  wilfully  obstruct  or 
interfere  with  the  working  of  the  said  telephone  lines,  or 
to  intercept  any  message  transmitted  thereon." 

There  is  a  short  discussion  about  "transmission"  in 
Attorney  General  v.  Edison  Telephone  Co.,  6  Q.  B.  D. 
at  p.  258. 

The  contract  deals  with  numerous  other  business  rights 
besides  the  one  in  question,  the  main  objects  being  to  settle 
the  suit,  and  transfer  the  business. 

I  hold  that  the  defendants  do  not  transmit  or  give  mes- 
senger orders  when  they  place  a  subscriber  in  communica- 
tion with  the  Great  North-Western  Company.  They  afford 
him  a  medium  by  which  he  transmits  or  gives  his  own 
order,  a  case  not  provided  for  by  the  agreement. 

I  dismiss  the  action  with  costs.  The  counter-claim  was 
apparently  a  very  trivial  matter.  If  the  defendants  claim 
it,  they  may  have  a  reference  as  to  it,  and  the  costs  of  the 
counter-claim  and  reference  will  be  reserved  for  considera- 
tion after  the  Master  shall  have  made  his  report. 

G.  A.  B. 

Note — The  appeal  from  this  judgment  to  the  Divisional  Court  was  dis- 
missed with  costs.— Rep. 
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Pearson  v.  Mulholland  et  al. 


Deed— ^Description — Falsa  demonstratio— Exception  void  for  uncertainty-^ 
Operation  of  release — "Bemise,  release,  and  quit  claim" — Operation  of 
as  grant  or  bargain  and  sale — 14  &  15  Vic.  ch.  7,  sec.  2 — Possessory 
tithk 

L.  in  conveying  land  to  S.  described  it  as  being  composed  of  the  southerly 
half  of  lot  17  in  the  4th  concession  of  King,  giving  it  the  metes  and 
bounds  of  the  east  half.  The  only  part  of  lot  17  which  L.  had  was 
that  conveyed  to  him  by  B.  as  a  part  of  lot  17,  giving  it  the  metes  and 
bounds  of  the  east  half,  the  same  as  in  the  deed  to  S.  ;  and  the  same 
quantity  was  conveyed  in  both  deeds. 

Held,  that  the  metes  and  bounds  given  in  the  deed  to  S.  correctly  de- 
scribed the  lands  intended  to  be  conveyed,  and  the  words  "  southerly 
half"  were  controlled  by  them. 

A  sheriff's  deed  of  lands  sold  at  a  tax  sale  described  them  as  ' '  forty-fiv© 
acres  of  the  south  half  of  lot  17  in  the  4th  concession"  of  King  ;  and 
the  deed  to  S.  before  mentioned  contained  an  exception,  "save  and 
excepting  out  of  the  same  forty-five  acres  sold  for  taxes." 

Held,  that  the  exception  was  void  for  uncertainty  ;  and  a  subsequent' 
release  of  lands  purchased  at  the  tax  sale  by  the  sheriff''8  vendee  to  S. 
had  sufficient  to  operate  upon  and  was  effectual  as  a  release. 

By  indenture  of  bargain  and  sale  made  in  1856  between  L.  and  K.,  L.  in 
consideration  of  $4,000  (the  receipt  whereof  was  thereby  acknowledged) 
did  remise,  release,  and  quit  claim  unto  K.,  his  heirs  and  assigns,  the 
south  half,  &G. ,  to  have  and  to  hold,  &c. 

Held,  that  since  14  &  15  Vic.  ch.  7,  sec.  2,  the  words  ''remise,  release, 
and  quit  claim,"  may  operate  as  a  grant ;  and  either  before  or  since 
that  enactment  they  would  operate  as  a  bargain  and  sale. 

Acre  V.  Livingstone,  24  U.  G.  R.  282,  not  followed. 

Held,  also,  upon  the  evidence,  that  the  defendant  had  no  such  possession 
of  the  land  in  question  as  would  extinguish  the  title  of  the  true  owner. 

Statement.  This  was  an  action  brought  to  recover  the  east  half  of 
lot  number  17  in  the  4th  concession  of  the  township  of 
King,  and  was  commenced  on  the  21st  March,  1885. 

The  defendant  Mulholland,  besides  denying  the  plaintiff's 
title,  asserted  title  in  one  John  McLean  in  fee  simple,  and 
a  conveyance  thereof  by  McLean  to  him ;  and  also  asserted 
title  in  himself  and  those  under  whom  he  claimed  by  length 
of  possession. 

The  case  was  tried  at  the  Autumn  Sittings,  1888,  of  this 
Court  in  the  Chancery  Division,  at  Toronto,  before  Robert- 
son, J. 

It  appeared  that  on  the  20th  May,  1801,  the  Crown 
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granted  lot  number  17  in  the  4th  concession  of  King,  de-  Statement, 
scribing  it  by  metes  and  bounds,  to  one  Phoebe  Adair  in 
fee ;  that  on  the  7th  June,  1804,  John  Adair  and  Phoebe 
Adair,  his  wife,  by  deed  duly  acknowledged^  conveyed  the 
said  lot  to  one  John  Beam  in  fee ;  that  on  the  4th  June, 
1831,  the  said  John  Beam,  by  deed,  conveyed  to  one  Daniel 
Lewis  in  fee  that  parcel  of  land  containing  by  admeasure- 
ment one  hundred  acres,  be  the  same  more  or  less,  being 
composed  of  part  of  lot  number  17  in  the  4th  concession 
of  King,  described  as  follows :  "  beginning  where  a  post 
has  been  planted  in  front  of  the  said  concession  at  the 
south  east  angle  of  said  lot,  then  north  nine  degrees  west 
twenty  chains,  then  south  seventy-four  degrees  west  fifty 
chains,  then  south  nine  degrees  east  twenty  chains,  then 
north  seventy-four  degrees  east  fifty  chains,  to  the  place  of 
beginning." 

On  the  31st  December,  1831,  W.  B.  Jarvis,  sheriff  of  ^ 
the  Home  District,  conveyed  to  William  Dickson  the 
younger  in  fee,  as  the  purchaser  thereof  under  a  sale 
thereof  for  taxes,  "  forty-five  acres  of  the  south  half  of 
said  lot  number  17  in  the  4th  concession  of  the  said 
township  of  King;"  that  on  the  16th  November,  1832^ 
^the  said  Daniel  Lewis  conveyed  to  Samuel  Street  in  fee 
one  hundred  acres,  be  the  same  more  or  less,  being  com- 
jposed  of  the  southerly  half  of  lot  number  17  in  the  4th 
-concession  of  the  said  township  of  King,  butted  and 
bounded  or  may  be  otherwise  known  as  follows,  that  is  to 
say  " — giving  the  same  metes  and  bounds  as  in  the  said  deed 
from  J ohn  Beam  to  the  said  Daniel  Lewis,  save  and  excepting 
out  of  the  same,  forty-five  acres  sold  for  taxes. 

On  the  3rd  August,  1833,  the  said  William  Dickson 
the  younger,  by  deed  poll,  for  and  in  consideration  of  five 
shillings  of  lawful  money  of  Upper  Canada  to  him  in  band 
well  and  truly  paid  by  Samuel  Street,  the  receipt  whereof  at 
or  before  the  ensealing  and  delivery  thereof  was  thereby 
acknowledged  and  confessed^  did  "  remise,  release,  and  for^ 
ever  quitclaim"  unto  the  said  Samuel  Street,  his  heirs  and 
assigns,  all  those  certain  parcels  or  tracts  of  land  situate, 
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Statement.  lying,  and  being  in  the  Home  District  of  the  said  Province 
of  Upper  Canada,  containing  together  eight  thousand  seven 
hundred  and  eighty-eight  acres,  which  were  by  him  pur- 
chased at  the  public  sale  for  arrears  of  taxes  in  the  month 
of  October,  one  thousand  eight  hundred  and  thirty,  and 
confirmed  to  him  by  the  deeds  of  the  sheriff  of  the  said 
Home  District,  bearing  date  the  31st  December,  1831, 
including  therein  forty-five  acres  of  the  south  half  of  lot 
number  17  in  the  4th  concession  of  the  said  township  of 
King,  to  have  and  to  hold  the  said  eight  thousand  seven 
hundred  and  eighty- eight  acres  of  land,  with  all  the  privi- 
leges and  appurtenances  thereunto  in  any  wise  belonging 
or  appertaining,  to  him,  the  said  Samuel  Street,  his  heirs 
and  assigns  forever. 

On  the   18th  January,   1853,  Thomas   Clark  Street 
only  son  and  heir-at-law  and  devisee  in  trust  of  Samuel 
,  Street,  conveyed  to  Simeon  Draper  in  fee  one  hundred  acres, 

be  the  same  more  or  less,  being  composed  of  the  south  half 
of  lot  number  17  in  the  4th  concession  of  the  said  town- 
ship of  King ;  that  on  the  20th  of  April,  1854,  the  said 
Simeon  Draper  by  deed  conveyed  to  Eugene  Ledenter 
in  fee  one  hundred  acres,  be  the  same  more  or  less,  being 
composed  of  the  south  half  of  lot  number  17  in  the  4th 
concession  of  the  said  township  of  King ;  and  that  on 
the  19th  May,  1856,  by  indenture  of  bargain  and  sale  made 
between  the  said  Eugene  Ledenter  and  one  Joseph  Keen, 
the  said  Eugene  Ledenter  in  consideration  of  four  thousand 
doUars  of  lawful  money  of  the  United  States  of  America  to 
him  in  hand  paid  by  the  said  Joseph  Keen,  the  receipt 
whereof  was  thereby  acknowledged, did  "remise,  release, and 
quit  claim  "  unto  the  said  Joseph  Keen,  his  heirs  and  assigns, 
one  hundred  acres,  being  composed  of  the  south  half  of  lot 
number  I7in  the  4th  concessionof  the  said  township  of  King ; 
also  the  east  half  of  lot  number  18  and  lot  number  19  in  the 
4th  concession  of  the  said  township  of  King,  to  have  and  to 
hold  all  and  singular  the  above  mentioned  and  described 
premises,  together  with  the  appurtenances,  unto  the  said 
Joseph  Keen,  his  heirs  and  assigns  forever ;  that  on  the 
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16th  April,  1873,  the  said  Joseph  Keen  conveyed  to  one  Statement. 
Donald  McKay  in  fee  certain  lands,  being  composed  of  the 
south  half  of  lot  number  17,  the  east  half  of  lot  number  18, 
and  lot  number  19  in  the  4th  concession  of  the  said  town- 
ship of  King, 

On  the  31st  August,  1877>  the  defendant  entered 
into  an  agreement  under  seal  for  the  purchase  of  the 
south  half  of  lot  17,  the  east  half  of  lot  18,  and  lot  19 
in  the  4th  concession  of  the  said  township  of  King,  for 
the  sum  of  $2,050,  payable  on  the  1st  October,  1877; 
and  on  the  9th  October,  1877,  the  said  Donald  McKay 
conveyed  to  Dennis  B.  Pearson  in  fee  the  east  half  of  lofe 
number  17,  the  east  half  of  lot  number  18,  and  lot  number 
19  in  the  4th  concession  of  the  said  township  of  King. 

On  the  24th  October,  1877,  Thomas  Brock  FulleiT' 
and  Richard  Miller,  executors  of  the  last  will  and  testameai 
of  Thomas  Clark  Street,  deceased,  by  deed,  in  which  it  wg^ 
recited  that  by  deed  dated  the  18th  January,  1833,  Thomas, 
Clark  Street  conveyed  to  Simeon  Draper  the  south  half  of 
lot  number  17  in  the  4tl;i  concession  of  the  township  of 
King,  and  that  Thomas  Clark  Street  had  not  any  title  to 
the  said  south  half,  but  only  to  the  whole  of  the  east  half,, 
of  lot  number  17,  being  the  lands  which  tlie  said  Thomas 
Clark  Street  intended  to  convey  to  the  said  Simeon  Draper,, 
and  that  the  executors  of  the  said  Thomas  Clark  Street 
were  desirous  of  rectifying  the  said  mistake,  and  that  the 
said  Dennis  B.  Pearson  had  by  conveyance  become  entitled 
to  the  said  east  half,  conveyed  to  the  said  Dennis  B.  Pear- 
son in  fee  the  east  half  of  lot  number  17  in  the  4th 
concession  of  the  said  township  of.  King;  that  on  the  6th 
October,  1879,  the  said  Dennis  B.  Pearson  conveyed  to 
the  plaintiff  the  east  half  of  the  said  lot  ;  that  on  the 
14th  November,  1884,  the  widow  and  heirs-at-law  and 
devisees  of  Simeon  Draper  by  deed,  in  which  it  was  recited 
that  Simeon  Draper  did  on  the  20th  April,  1884,  execute 
and  deliver  unto  Eugene  Ledenter  a  good  and  sufficient 
conveyance  in  fee  simple  of  the  land  thereunder  mentioned, 
which  said  conveyance  was  lost,  conveyed  to  the  plaintiff 
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.Statement,     in  fee  the  east  half  of  lot  number  17  in  the  4th  concession 
of  the  township  of  King. 

The  Avill  of  Thomas  Street  was  shewn  giving  the  power 
to  Messrs.  Fuller  and  Miller  to  make  the  conveyance  of 
the  24th  October,  1877;  as  was  also  the  will  of  Sim^eon 
Draper  shewing  the  power  of  his  widow  and  heirs-at-law 
and  devisees  to  make  the  conveyance  of  the  14th  Novem- 
ber, 1884. 

It  also  appeared  that  on  the  16th  of  April,  1853,  one  John 
McLean  conveyed  to  the  defendant  Thomas  Mulholland  in 
fee  all  that  certain  parcel,  &c.,  containing  by  admeasurement 
one  hundred  acres,  be  the  same  more  or  less,  being  composed 
of  the  north  west  half  of  lot  number  IT  in  the  4th  conces- 
sion of  the  said  township  of  King,  which  said  one  hundred 
acres  of  land  is  butted  and  bounded  or  may  be  otherwise 
known  as  follows,  that  is  to  say  :  commencing  at  the  south 
east  angle  of  the  said  lot,  where  a  posi  has  been  planted 
in  front  of  the  said  concession  ;  then  north  nine  degree* 
west  twenty  chains ;  then  south  seventy-four  degrees' 
west  j&fty  chains  ;  then  south  nine  degrees  east  twenty 
chains ;  then  north  seventy -four  degrees  east  fifty  chains 
to  the  place  of  beginning.  No  title  was  shewn  in  McLean, 
nor  that  he  ever  had  possession  of  any  part  of  the  lot. 

It  was  shewn  that  by  deed  dated  the  17th  day  of  Decem'- 
ber,  1858,  the  defendant  Thomas  Mullholland  gave  to  one 
George  Henry  license  to  enter  upon,  among  other  lands, 
the  north  half  of  lot  17  in  the  4th  concession  of  King, 
containing  by  admeasurement  one  hundred  acres,  owned  by 
the  said  Thomas  Mullholland,  and  to  cut  timber  thereon. 
It  appeared  that  sometime  in  the  fall  of  1857  the  said  Joseph 
Keen  gave  authority  to  one  H.  S.  Draper  to  sell  the  timber 
upon  the  said  lands  so  conveyed  to  him  by  Ledenter,  and 
that  in  the  month  of  May,  1858,  Keen  paid  a  visit  to  the 
said  lands  and  went  upon  them  for  the  purpose  of  seeing 
H,  S.  Draper's  operations. 

On  the  l7th  April,  1863,  an  agreement  was  made  by  H. 
S.  Draper  with  the  said  George  Henry  by  which  H. 
Draper  sold  to  the  said  George  Henry  one  million  feet 
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l)oa^d  mieasui-e  of  pine  timber  to  be  selected  by  th-e  said  Statement, 
€reorge  Henry  "  from  the  timber  now  standing  or  growing 
upon  lands  belonging  to  the  said  H.  S.  Dr-aper  described  as 
follows  :  the  south-east  quarter  of  lot  17  in  th'e4th  conces- 
■sion,  containing  fifty  acres,  th-e  east  half  of  lot  18  in  the 
4th  concession,  containing  one  hundred  acres,  the  east  half 
of  lot  19  in  the  4th  concession,  containing  one  hundred 
■acres;  also  one  half  of  the  west  half  of  lot  19  in  the  4th 
'concession,"  and  to  be  removed  during  the  winter  of  1863 
^nd  18'64. 

In  1867  K  S.  Draper  sold  to  Charles  Irwin  the  red  ash 
timber  on  the  lands,  including  the  east  half  -of  lot  17  in 
the  4th  concession  of  King,  who  -cut  and  removed  the  same. 

H.  S.  Draper  about  1865  or  1866  gave  Timothy  Harman 
permission  to  go  upon  the  land  and  build  and  stop  until  such 
time  as  he  told  him  to  leave,  and  under  such  permission 
lie  went  and  built  a  ssnall  house  <m  the  south  east  quarter  of 
lot  17  in  the  4th  concession,  cleared  about  ten  acres,  and  re- 
mained thereon  about  three  or  four  years,  when  he  sold  out 
ills  improvements  to  his  brother  Richard  Harman ;  H, 
-S.  Draper  told  Richard  Harman  that  he  had  better  give  his 
brother  Timothy  something  for  his  improvements,  and  take 
|)Ossession,  and  he  accordingly  did  so;  Timothy  went 
out  of  possession  in  October,  1868,  and  Richard  went 
in  and  continued  in  possession  till  April,  1881 ;  during 
that  time,  it  did  not  appear  when,  he  cleared  more  of  the 
■south  east  quarter,  and  about  twelve  acres  of  the  north 
east  quarter  adjoining  his  clearing  on  the  south  east  quarter. 

Some  time  about  1872  the  defendant  Mulholland  pix)- 
'Cured  Richard  Harman,  by  claiming  that  he  was  the  owner 
of  the  east  half  of  lot  number  17  in  the  4th  concession  of 
the  township  of  King,  and  by  threatening  to  take  proceed- 
ings? against  him,  to  execute  a  lease  under  ^eal  dated  the 
1st  October,  1872,  of  the  said  east  half  for  fourj'Cars  from 
that  date  at  a  yearly  rent  of  twenty  cents.  Shortly  after 
the  conveyance  of  the  said  land  was  made  to  Donald  Mc- 
Kay, he  was  demanding  possession  of  the  land  from  Richard 
Harman,  and  the  defendant  wrote  to  Richard  Harman  : 
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Statement.  "  April  8,  1874.  Yours  is  to  band,  and  in  reply,  you  say 
I  have  not  given  you  legal  possession.  What  better  posses- 
sion can  you  have  ?  You  appear  to  be  very  anxious  to  find 
fault.  What  right  have  you  to  trouble  yourself  with  Mc- 
Kay until  he  takes  legal  proceedings  ?  You  appear  to  be 
very  anxious  to  give  up  to  McKay.  I  am  told  he  has- 
offered  you  money  to  give  up  possession.  Perhaps  you  do 
not  know  the  penalty  of  betraying  your  landlord.  You 
say  the  lease  is  not  registered.  What  difference  does^ 
that  make  ?  If  you  want  another  lease  you  had  better 
come  down  and  see  me.  I  do  not  understand  what  you 
mean  except  it  is  to  get  both  of  ws  into  trouble ;  you  say 
you  will  give  up  to  McKay ;  I  will  keep  your  letter,  and 
bring  your  own  words  against  you.  My  lawyer  says  you 
are  conniving  with  McKay  against  me,  and  should  be 
committed  to  prison  for  so  doing ;  if  you  want  anything 
further  come  down  and  see  me.  McKay  has  been  talking 
a  long  time  about  bringing  an  action  against  me ;  he  want& 
to  undermine  me  by  getting  my  tenant  to  help  him." 

Richard  Harman  swore  that  he  never  paid  any  rent  to 
the  defendant  Mulholland  under  this  lease.  On  the  20tb 
December,  1879,  Nathaniel  Pearson  by  indenture  of  lease 
demised  to  Richard  Harman  the  east  half  of  lot  17  in  the 
4th  concession,  to  hold  for  two  years,  at  the  yearly  rent  of 
one  dollar,  which  the  latter  swore  he  duly  paid,  and  that 
he  remained  in  undisturbed  possession  of  the  land  under 
this  lease  until  the  expiration  of  it  in  1881,  when  he  left 
and  went  to  another  place,  locking  up  the  house  and  giv- 
ing the  key  to  Mr.  Benjamin  Pearson,  who  acted  as  agent 
for  the  plaintiff.  During  the  currency  of  this  lease  the 
plaintiff  went  upon  the  said  land  to  look  at  it.  After 
Richard  Harman  left  the  land  it  remained  vacant  some 
time,  and  then  the  defendant  Mulholland  put  one  Kirk  in 
possession  under  an  agreement  for  a  lease  dated  April  1st, 
1882,  to  hold  for  five  years,  at  $50  a  year^  who  remained 
in  possession  for  not  quite  a  year  and  then  left,  and  then 
the  plaintiff*  on  the  21st  April,  1883,  by  indenture  demised 
the  said  land  to  Thomas  Harman  for  five  years,  at  $30  for 
the  first  3^ear,  and  $40  for  each  subsequent  year. 
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Donald  McKay  was  called  as  a  witness  and  proved  tliat  Statement, 
what  he  agreed  to  sell  to  the  defendant  Mulholland  and 
what  he  agreed  to  buy  was  the  east  half  of  lot  17  in  the 
4th  concession  of  King  ;  that  he  mentioned  specifienlly  the 
east  half  because  the  defendant  Mulholland  mentioaed  that 
he  thought  the  east  half  belonged  to  him,  and  he  should  sell 
liim  the  west ;  but  McKay  said,  "  no,"  that  he  "  would  sell 
him  the  east his  object  was  to  get  the  whole  lot;  that  the 
•defendant  Mulholland  gave  the  instructions  for  drawing  the 
iigreement,  and  that  he,  McKay,  signed  it  without  reading 
it,  or  its  being  re^d  over  to  him  ;  that  he  subsequently 
received  this  letter  from  the  defendant  Mulholland : 

"  September  26,  1877. 
"  Both  your  letters  are  to  hand.  You  had  better  defer 
coming  until  the  6th  October.  I  am  raising  the  money  and 
may  not  have  it  before  that  date.  There  is  a  good  deal  of 
slander  about  the  land,  particularly  lot  17  ;  people  say 
neither  of  us  have  any  title,  but  I  think  with  good  manage- 
ment we  maj  overcome  every  difficulty,  although  there 
does  appear  to  be  some  foundation  at  there  being  two 
dowers,  but  I  hope  it's  all  right." 

That  he  subsequently  went  twice  to  see  the  defendant 
Mulholland,  but  did  not  find  him  ^t  home,  and  then 
repudiated  the  bargain. 

The  learned  Judge  gave  judgment  for  the  plaintiff  with 
costs,  and  he  found  that  the  defendant  Mulholland  practised 
a  fraud  upon  McKaj  in  giving  instructions  to  insert  the 
south  half  instead  of  the  east  half  of  lot  17  in  the  4th  con- 
cession of  King  in  the  agreement  of  the  Slst  August,  1877- 

On  the  4th  February,  1889,  Merritt  moved  to  set  aside 
the  said  judgment  and  to  enter  it  for  the  defendant  Mul- 
holland, on  the  following  among  other  grounds:  (1)  The 
title  to  the  southerly  forty-five  acres  of  the  land  in  ques- 
tion was,  as  the  plaintiff  alleged,  in  William  Dickson,  and 
no  conveyanoe  from  the  said  Dickson  sufficient  to  pass 
the  title  was  produced.  (2)  The  title  to  the  lands  in  ques- 
tion having  vested,  as  the  plaintiff  alleged,  in  one  Ledentu, 
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Argument,  conveyance  was  produced  except  a  quit  claiiu  deed  of 

the  southerly  half^  which  was  inoperative  and  insufficient, 
to  pass  any  title.  (3)  The  conveyance  from  the  heirs  of 
Draper  and  the  executors  of  T.  C.  Street  are  inoperative^ 
the  grantors  not  being  in  ]>ossession,  nor  having  amy  title- 
capable  of  passing  except  by  release  to  the  party  in  posses- 
sion. (4)  The  plaintifi's  title  is  barred  by  the-  Statute  of 
Limitations. 

E.  Douglas  Ao'mour  shewed  cause. 

March  7^  188&.  The  judgmeat  of  the  Court  was  de-- 
livered  by 

Armour,  Cl.  J. : — 

It  will  be  of  considerable  eonseqraene©  in  determining  the 
questions  presented  in  this  case,  to  determine  in  the  first 
place  the  proper  construction  to  be  placed  upon  the  de- 
scription of  the  land  conveyed  by  the  deed  from  Daniel 
Lewis  to  Samuel  Sti^et  as  being  composed  of  the  southerly 
half  of  lot  number  17  in  the  4th  concession  of  the  town- 
ship of  King,  giving  it  the  metes  and  bounds  of  the  east, 
half. 

Now,  when  we  findfthat  the  only  pait  of  the  lot  which 
Daniel  Lewis  had  was  that  conveyed  to  him  by  John  Beam 
as  a  part  of  lot  number  17  in  the  4th  concession  of  the 
township  of  King,  giving  it  the  metes  and  bounds  of  the 
east  half,  and  when  we  find  him  conveying  to  Samuel 
Street  the  same  quantity  of  land  as  was  conveyed  to  him^ 
and  describing  it  as  being  composed  of  the  southerly  half 
of  lot  number  17  in  the  4th,  but  giving  it  the  same  metes 
and  bounds  as  were  given  in  the  deed  from  John  Beam  to 
him,  w©  are  driven  to  the  conclusion  that  the  metes  and 
bounds  given  in  the  deed  correctly  describe  the  land 
intended  to  be  conveyed,  and  that  the  words southerly 
half"  must  be  held  to  be  controlled  by  them. 

If  lands  are  described  by  the  number  or  name  of  tha 
lot  or  parcel;  and  also  by  metes  and  bounds^  and  the  graur- 
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tor  owns  lands  answering  to  the  one  description,  and  not  to  Judgment, 
the  other,  the  description  of  the  lands  which  he  owned  will  Armoub, 
be  taken  to  be  the  true  one,  and  the  other  will  be  rejected  as 
falsa  demonstratio: "  Taylor  on  Evidence,  8th  ed.,  sec.  1221. 

The  exception  in  the  deed  from  Daniel  Lewis  to  Samuel 
Street,  "  save  and  excepting  out  of  the  same  forty-five  acres 
sold  for  taxes,"  is,  in  our  opinion,  void.  The  deed  from  the 
sheriff  to  William  Dickson  the  younger  must  be  taken  to 
correctly  shew  what  lands  were  sold  for  taxes,  and  it 
describes  them  as  "  forty-five  acres  of  the  south  half  of  lot 
number  17  in  the  4*th.  concession  "  of  the  township  of  King, 
giving  no  other  description  of  the  lands  sold,  and  such  a 
deed  has  been  held  to  be  void  for  uncertainty  :  Fraser  v. 
Mattice,  19  U.  C.  R.  150 :  McDonell  v.  McDonald,  24  U.  C.  R. 
74,  The  uncertainty  to  which  acres  are  excepted,  which 
of  the  acres  are  the  forty-five  acres  excepted,  renders  the 
exception  void ;  for  here  there  can  be  no  election  :  see 
Fraser  v.  Mattice.  But  out  of  a  general  a  part  may  be 
excepted,  as  out  of  a  manor  an  acre,  and  not  a  part  of  a 
certainty,  as  out  of  twenty  acres  one  :  1  Co.  Litt.  47o^.;  Shep. 
Touchstone  78. 

Treating,  therefore,  the  deed  poll  from  William  Dickson 
the  younger  to  Samuel  Street  as  a  mere  release,  according 
to  the  view  which  prevailed  in  Acre  v.  Livingstone,  26 
U.  C.  R.  282,  it  had  sufficient  to  operate  upon,  and  was 
therefore  effectual  as  such  release. 

Samuel  Street  must,  therefore,  be  held  to  have  been  seised 
in  fee  of  the  east  half  of  lot  17  in  the  4th  concession  of  the 
township  of  King. 

The  deed  from  Thomas  C.  Street  to  Simeon  Draper  pur- 
ported to  convey  to  Simeon  Draper  the  south  half  of  the 
lot,  and  as  there  is  no  other  description  of  the  land  in  the 
deed,  the  south  half  only  must  be  held  to  be  what  was 
intended  to  be  conveyed,  and  the  same  description  of  the 
land  is  used  in  all  the  deeds  conveying  the  land  down  to 
and  including  the  deed  to  McKay. 

The  deed  from  Ledenter  to  Keen  is  objected  to  as  being 
inoperative  under  the  decision  of  this  Court  in  Acre  v. 
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Judgment.  Livingstone,  and  it  must  be  so  held  if  Acre  v.  Livingstone 

Armour,     is  to  govern  our  decision. 
C.  J.  jf        follow  Acre  v.  Livingstone,  our  decision  will 

amount  to  this  that,  although  Ledenter  intended  to  convey 
the  lands  mentioned  in  that  deed  to  Keen,  the  deed  for  that 
purpose  solemnly  executed  by  Ledenter  was  only  waste 
paper,  and  the  $4,000  received  by  Ledenter  from  Keen 
and  paid  by  Keen  to  Ledenter  was  received  and  paid  for 
the  delivery  by  the  former  to  the  latter  of  this  piece  of 
waste  paper  only. 

This  is  a  conclusion  at  which  we  should  not  arrive  with- 
out being  driven  to  it  by  inevitable  necessity,. and  we  think 
we  should  decline  to  follow  the  decision  of  this  Court  in 
that  case. 

Acre  V.  Livingstone  was  decided  by  a  majority  of  this 
Court  only,  and  was  a  direct  reversal  of  Nicholson  v.  Dil- 
lahough,  21  JJ]  0.  K  591,  notwithstanding  the  attempt 
made  to  distinguish  it  from  that  case,  and  dissent  in  its 
decision  was  expressed  by  Strong,  V.C.,  in  Collver  v.  Skaw^ 
19  Gr.  599. 

If  the  deed  held  to  be  inoperative  in  Acre  v.  Livingstone 
had  instead  thereof  been  held  to  be  operative,  and  we  had 
been  of  opinion  that  it  was  inop  erative,  we  would  cer- 
tainly have  followed  such  a  decision,  because  conveyancers 
on  the  faith  of  such  a  decision  would  have  gone  on  using 
similar  deeds  for  the  purpose  of  conveying  lands,  and  the 
titles  to  lands  would  have  become  dependent  on  the  validity 
of  such  deeds  as  conveyances,  and  we  would  be  doing  mis- 
chief in  overruling  it :  Doe  Otley  v.  Manning,  9  East  at  p. 
71 ;  Davidson  v.  Sinclair,  8  App.  Cas.  at  p.  788  ;  Brown- 
lie  V.  Campbell,  5  App.  Gas.  at  p.  948 ;  Campbell  v.  Camp- 
hell,  5  App.  Cas.  at  p.  815  ;  Dalton  v.  Angus,  6  App.  Cas. 
at  p.  812 ;  Caldwell  v.  McLaren,  9  App.  Cas.  at  p.  409 ; 
Bain  v.  Fothergill,  L.  R.  7  H.  L.  at  p.  209. 

But  the  effect  of  the  decision  in  Acre  v.  Livingstone  was 
to  prevent  conveyancers  using  similar  deeds  to  that  thereby 
held  inoperative  for  the  purpose  of  conveying  lands,  and 
no  mischief  can,  therefore,  be  worked  by  our  overruiling  it» 
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We  agree  with  the  judgment  of  the  dissenting  Judge  Judgment, 
in  that  case,  in  holding  that  since  the  statute  14  &  15  Vic,  Armour, 
eh.  7,  sec.  2,  the  words  "  remise,  release,  and  quit  claim  " 
may  operate  as  a  grant. 

In  Spears  v.  Miller,  32  G.  P.  661,  it  was  held  that 
demise"  would  operate  to  convey  the  fee;  and  it  is  difficult 
to  understand  why  "remise  "  may  not  do  so. 

The  words  "  limit  and  appoint "  have  also  been  held  to 
operate  as  a  grant :  Shove  v.  Pincke,  5  T.  R.  124 ;  Perry  v. 
Watts,  3  M.  &  G.  775 ;  MacAndrew  v.  Gallagher,  8  Ir.  Rep. 
Eq.  490. 

The  rules  for  the  construction  of  deeds  are  laid  down  in 
many  cases  to  which  we  need  do  no  more  than  refer,  and 
uniformly  include  this,  that  a  deed  shall  never  be  void 
where  the  words  may  be  applied  to  any  intent  to  make 
it  good  :  Throchnerton  v.  Tracy,  1  Plowd.  160;  Parkhurst  v- 
Smith,Willes  327  ;  Cholmondeley  v.  Clinton,  2  J.  &  W.  91. 

And  we  think  that  whether  before  or  since  the  statute 
14  &  15  Vic.  ch.  7,  sec.  2,  a  deed  such  as  that  in  Acre  v. 
Livingstone  and  the  one  we  are  considering  would  operate 
as  a  bargain  and  sale. 

In  Jackson  v.  Alexander,  decided  in  the  Supreme  Court 
of  New  York,  Kent  being  Chief  Justice,  3  Johnson  484,  the 
words  of  the  deed  were :  "  For  value  received  of  Daniel 
Hudson  &  Co.,  I  hereby  make  over  and  grant  unto  the  said 
Daniel  Hudson  &  Co.,  his  heirs  and  assigns,  my  right  and 
claim  on  the  public  for  600  acres  of  land;"  and  it  was  held 
that  there  was  sufficient  evidence  of  a  consideration  appear- 
ing on  the  face  of  the  deed  to  conclude  the  grantor,  and  to 
give  effect  to  it  as  a  bargain  and  sale,  and  that  the  words 
"make  over  and  grant"  were  sufficient  to  pass  the  lands 
by  way  of  use. 

In  Jackson  v.  Fish,  in  the  same  Court, Kent  being  Chief' 
Justice,  10  Johnson  456,  the  deed  was  a  deed  poll,  in  which 
no  consideration  was  stated,  but  a  consideration  was  proved, 
and  the  words  used  were  ''remise,  release,  and  forever  quit 
claim"  to  the  grantee,  his  heirs,  &c. ;  and  it  was  held  to  be  a 
bargain  and  sale  by  the  words  "  remise,  release,  and  forever 
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Judgment.  q^[^  claim,"  and  these  words  were  sufficient  to  raise  a  trust 
Armour,    or  use  for  the  benefit  of  the  bargainee ;  and  by  the  Statute  j 
of  Uses  the  use  was  transferred  into  possession. 

In  Jackson  v.  Boot,  18  Johnson  60,  the  words  in  the 
deed  w^ere,  the  grantor  "  for  value  received  makes  over 
and  confirms  unto  thel  grantees,  their  heirs,  &c.,  forever ; " 
and  the  deed  was  held  to  operate  as  a  bargain  and  sale.  ' 
Lynch  v.  Livingston,  6  N.  Y.  422,  is  to' the  same  effect. 

We  see  no  evidence  upon  which  we  could  hold  that  the 
defendant  Mulholland  had  any  such  possession  of  the  north- 
east quarter  of  the  lot  as  would  extinguish  the  title  of 
the  true  owner :  Harris  v.  Mudie,  7  A.  K  414.  And 
as  to  the  south-east  quarter  of  the  lot,  Richard  Harman  j 
was  in  possession  of  that,  or  of  a  part  of  it,  as  a  tenant  at  ; 
will  to  Keen,  and  the  defendant  did  not  get  possession  of 
that  till  he  procured  Harman  to  execute  the  lease  of  Oc- 
tober 1st,  1872,  and  then  we  find  him  by  the  agreement  j 
made  with  McKay  on  the  31st  August,  1877,  acknowledg-  ] 
ing  McKay's  title  to  it,  and  there  was  therefore  no  such  f 
possession  of  the  south-east  quarter  as  would  extinguish  ^ 
the  title  of  the  true  owner.  | 

The  deed  from  Messrs.  Fuller  and  Miller  to  Dennis  B.  | 
Pearson  of  the  24th  October,  1877,  effectually  conveyed 
the  north-east  quarter  of  the  lot,  of  which  Thomas  C. 
Street  had  not  divested  himself,  to  Dennis  B.  Pearson  in  i 
fee. 

We  are  not  called  upon  ^  to  place  a  construction  upon 
what  was  intended  to  be  conveyed  by  the  deed  from  John  | 
McLean  to  the  defendant  Mulholland,  but  we  think  that  | 
if  we  were,  we  should  probably  hold  that  it  did  not  convey  | 
any  part  of  the  east  half  of  the  lot.  \ 

We  think  that  the  plaintiff  is  entitled  to  recover  the  '  i 
land  in  question,  and  that  this  motion  must  be  dismissed  , 
with  costs. 

[See  Mulholland  v.  Harman,  6  0,  K.  546,  where  the 
;same  title  was  in  question.] 
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[QUEEN'S  BENCH  DIVISION.] 

Wylie  V.  Frampton. 

Husband  and  wife — Conveyance  of  real  estate  by  married  woman — Necessity 
for  joining  husband — Tenancy  by  the  curtesy  initiate — R,  8.  0.  ch.  132, 
sec.  4,  sub-sees.  2,  3 — Order  under  51  Vic.  ch.  21,  [0.) 

In  an  action  for  specific  performance  by  a  married  woman,  the  question 
was  whether  the  husband  of  the  plaintiff  was  entitled  to  a  tenancy  by 
the  curtesy  initiate  in  certain  land  of  the  plaintiff  which  she  agreed  to 
sell  to  the  defendant,  so  as  to  require  the  joining  of  the  husband  in  the 
conveyance. 

The  marriage  took  place  in  1867,  and  issue  had  been  born  alive.  The 
land  was  acquired  by  the  plaintiff,  one  portion  in  1879,  and  the  remain- 
der in  1882. 

Held,  that  the  case  was  governed  by  E.  S.  0.  1877,  ch.  125,  sees.  3  and 
4,  similar  to  sub-sees.  2  and  3  of  sec.  4  of  R.  S.  0.  1887,  ch.  132, 
and  the  land  could  not  be  conveyed  by  the  plaintiff  alone,  unless  by 
virtue  of  an  order  under  51  Vic.  ch.  21  (0.),  so  as  to  give  the  purchaser 
a  title  free  from  the  husband's  claim  ;  and  under  the  circumstances  of 
this  case  such  an  order  was  made. 

Semble,  the  wife  alone  could  convey  her  own  estate  in  the  land. 

He  KonJcle,  14  0.  R.  183,  and  Adams  v.  Loomis,  24  Gr.  242,  considered. 

This  was  an  action  brought  by  a  married  woman,  to  Statement, 
recover  possession  of  part  o£  lot  5  on  the  north  side  of 
Queen  street,  in  the  town  of  Parkdale. 

By  an  agreement  under  seal  dated  1st  June,  1886,  the 
defendant  agreed  to  purchase  from  the  plaintiff  the  land 
in  question  for  $4,250,  $50  of  which  was  to  be  paid  in 
cash,  $800  on  the  15th  August,  1886,  with  interest  at  six 
and  one-half  per  cent,  from  the  1st  June,  and  the  balance 
of  $3,400  was  to  be  secured  by  a  mortgage.  In  the  agree- 
ment the  defendant  covenanted  to  pay  the  purchase  money 
in  this  way  and  all  taxes  charged  on  the  land  after  1st 
January,  1886  ;  and  payment  of  the  purchase  money  was 
made  a  condition  precedent  to  the  defendant's  right  to 
receive  a  conveyance,  upon  payment  of  which  the  plaintiff 
covenanted  to  then  immediately  convey  to  the  defendant ; 
and  it  was  also  provided  that  the  defendant  should  be  per- 
mitted to  occupy  the  land  until  default  in  payment,  subject 
to  voluntary  or  permissive  waste.  It  was  also  provided 
by  the  agreement  that  time  should  be  of  the  essence,  and 
unless  the  payments  were  punctually  made  the  agreement 
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Statement,  should  be  void  and  the  plaintiff  should  be  at  liberty  to 
resell. 

The  action  was  begun  on  the  20th  June,  1888. 

The  statement  of  claim  set  forth  the  agreement,  and 
alleged  that  the  defendant  had  gone  into  actual  possession 
under  it,  but  had  not  paid  the  $800,  and  notwithstanding 
that  such  payment  was  made  a  condition  precedent  to  a 
conveyance,  the  plaintiff  had  tendered  the  defendant  a 
conveyance,  which  he  refused  to  receive. 

The  defendant  by  his  statement  of  defence  admitted  the 
agreement,  and  said  he  had  accepted  the  title  and  was 
and  always  had  been  ready  to  pay  the  purchase  money. 
He  alleged  that  the  plaintiff  was  married  before  the  1st  of 
January,  1872 ;  that  she  acquired  the  land  in  question, 
part  on  the  29th  of  April,  1879,  and  the  remainder  on  the 
14th  of  October,  1882  ;  that  issue  of  her  marriage  had 
been  born  alive ;  and  that  her  husband  was  tenant  by  the 
curtesy  initiate  of  the  land.  He  submitted  that  the  con- 
veyance tendered  by  the  plaintiff,  being  executed  by  herself 
alone,  was  not  a  good  conveyance  of  the  land,  and  claimed 
that  the  plaintiff  should  be  ordered  to  specifically  perform 
the  agreement  by  conveying  the  land  to  the  defendant  by 
a  good  and  sufficient  deed  in  fee  simple  freed  from  any 
estate  of  her  husband  therein. 

The  action  was  tried  before  Rose,  J.,  without  a  jury,  at 
the  Toronto  Assizes,  on  the  24th  April,  1889. 

Upon  the  evidence  taken  the  learned  Judge  was  of  opinion 
that  an  order  should  be  made  under  51  Vic.  ch.  21,  sec.  2, 
(0.)  enabling  the  plaintiff  to  convey  the  land  freed  from 
her  husband's  estate. 

In  order  to  determine  the  question  of  costs  of,  the  action, 
it  was  necessary  to  decide  whether  the  defendant  was 
justified  in  refusing  the  conveyance  executed  by  the  wife 
alone,  and  this  question  was  then  argued. 

Schoff,  for  the  plaintiff.  The  defendant  knew  that  the 
estate  belonged  to  the  wife,  and  cannot  compel  the  hus- 
band to  convey  his  interest :  Castle  v.  Wilkinson,  L.  R.  5 
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Ch.  534  ;  Barnes  v.  If  ood,  L.  R  8  Eq.  424.  The  defendant  Argument, 
is  in  possession  under  an  agreement  to  purchase,  and  on 
default  can  be  ejected  without  notice  or  demand  :  Doe 
Sheriff  V.  McGillveray,  6  0.  S.  294 ;  Doe  Kemp  v.  Garner, 
1  U.  C.  R.  39  ;  Doe  Stodders  v.  Trotter,  1  U.  C.  E.  310 ; 
Doe  Phillpotts  v.  Crouch,  5  U.  0.  R.  453;  Robertson  v. 
Slattery,  10  U.  C.  R.  498  ;  Stringham  v.  Ammerman,  14  U. 
C.R.  548;  Robinson  v.  Smith,  17  U.  C.  R.  218  ;  Prince  v. 
Moore,  14  CP.  349.  On  the  question  of  the  position  of 
a  married  woman  in  regard  to  her  lands,  I  refer  to  Bryson 
V.  Ontario  and  Quebec  R.  W.  Co.,  8  0.  R.  380 ;  Re  Gracey 
and  Toronto  Real  E4ate  Co.,  16  0.  R.  226 ;  Re  Konkle, 
14  0.  R.  183  ;  McCrae  v.  Backer,  9  0.  R.  1  ;  Adams  v. 
Loomis,  24  Gr.  242.  The  defendant  here  is  seeking  speci- 
fic performance,  and  should  have  come  to  the  Court 
promptly:  Eadsv.  Williams,  4  D  M.  &  G.  at  p.  691; 
Spurrier  v.  Hancock,  4  Ves.  667  ;  Hook  v.  McQueen,  4  Gr. 
231  ;  McArthur  v.  Reginam,  10  0.  R.  191  ;  Re  Craig,  10 
P.  R.  33. 

E.  D.  Armour,  for  the  defendant  It  is  admitted  that  if 
this  land  is  separate  estate,  the  wife  can  make  a  valid  dis- 
position without  her  husband  joining  ;  for,  though  the  hus- 
band is  entitled  to  curtesy  in  his  wife's  separate  estate,  the 
wife  may  divest  him  of  it  by  her  own  conveyance;  it 
being  of  the  essence  of  the  separate  estate  that  she  should 
have  freedom  to  convey  separate  from  her  husband  :  Coo- 
per V.  Macdonald,  7  Ch.  D.  288.  If  it  is  not  separate  estate, 
then  the  wife  cannot  divest  the  husband  of  his  estate  by 
the  curtesy,  except  by  order  of  a  Judge  of  the  High  Court, 

In  this  case  we  admit  that  the  wife  can  make  a  valid 
disposition  of  her  own  estate  in  the  land  ;  but  we  are  enti- 
tled to  the  whole  fee  simple  unincumbered ;  because,  hrst, 
it  is  of  the  essence  of  the  contract  that  we  should  have  it : 
compare  VanNormanv.  Beaupre,  5  Gr.  599;  also  Longhead 
V.  Stubbs,  27  Gr.  387,  where  it  was  held  that  an  agreement 
to  sell  land  means  to  sell  free  from  dower,  and  the  wife 
must  bar ;  and  secondlj^  because  this  contract  contained 
a  covenant  by  the  vendor  to  convey  by  statutory  convey- 
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Argumeiit.     ^j^qq  With  the  usual  covenants  in  deeds  under  the  statutory  j 
form.    These  covenants  comprise  a  covenant  for  further  I 
assurance  and  a  covenant  for  quiet  enjoyment ;  and  it  is  i 
ciear  that,  if  the  husband  survived,  the  wife's  heii's  would 
be  bound  to  procure  a  further  assurance  from  him  in  order 
to  establish  us  in  our  title,  and  Would  have  to  defend  us 
from  any  disturbance  by  him.    Therefore^  we  have,  in 
addition  to  the  presumption  of  law,  the  express  covenant 
that  we  shall  never  be  disturbed  in  this  land.    We  are  not 
bound  to  take  the  tisk  of  being  disturbed,  and  we  are  I 
therefore  entitled  now  to  get  in  the  husband's  interest.  \ 

We  contend  that  this  is  not  separate  estate  ;  and,  there- 
fore, that  the  ^husband's  estate  by  the  curtesy  cannot  be 
divested,  except  as  aforesaid,  for  the  following  reasons  j 
Mrs.  Wylie  was  married  in  1867,  and  before  the  Married 
Womens'  Act  of  1872.  If  she  had  acquired  the  property 
between  1872  and  .1877,  we  admit  that  it  would  have  been 
separate  estate,  notwithstanding  her  marriage  before  the 
Act;  but  the  Revised  Statutes  of  1877,  ch.  525,  made  an 
alteration  in  the  law,  by  section  4  of  which  statutory  sepa- 
rate estate  was  confined  to  those  women  who  were  married 
after  2nd  March,  1872. 

Mrs.  Wylie  falls  under  sec.  3,  having  been  married 
between  5th  Mayj  1859,  and  2nd  March,  1872  ;  and,  there- 
fore, shejholds  her  property  under  sec.  3,  because  both  lots 
were  acquired  while  the  Revised  Statutes  of  1877  were  in 
force  ;  namely,  one  parcel  on  29th  April,  1879 ;  the  other 
on  14th  October,  1882. 

Section  3  is  a  transcription^of  the  Consolidated  Statutes 
of  1859 ;  and  it  was  decided  in  Ogden  v.  McArthuv,  36 
U.  Q  R.  246,  that  the  husband  must  not  only  join,  but 
must  join  as  a  granting  party.  See  also  Furness  v.  Mitchell^ 
S  A.  R.  510,  in  which  the  Court  of  Appeal  shewed  clearly 
that  the  husband's  estate  by  the  curtesy  remains  in  many 
cases,  and  that  it  is  only  in  cases  of  separate  estate  that  the 
wife  can  convey  without  the  husband.  The  law  remained 
in  this  way  until  the  statute  of  1884  ;  but,  as  the  estate  of 
the  husband  had  become  vested,  the  Act  of  1884  did  not 
divest  it.    See  47  Vic.  ch.  19,  sec.  22  (0.) 
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In  Re  Coulter  and  Smith,  8  O.K.  536,  it  was  argued  that  Argument, 
this  Act  allowed  all  married  women  to  convey  free  from 
their  husbands.  The  leatoed  J udge  held  there  that  in  that 
case  the  wife  could  convey  free  from  her  husband  ;  but 
examination  of  the  dates  of  the  marriage  and  the  acquisi- 
tion of  the  property  will  shew  that  the  property  was 
acquired  while  the  Act  of  1872  was  in  force,  and  was 
therefore  separate  estate^  and  the  case  therefore  falls  exactly 
within  the  principle  of  Bryson  v  Ontario  &  Quebec  R.  W. 
Co.,  8  0.  K  380. 

Re  Konkle,  14  0.  R.  183,  was  a  case  where  the  land  was 
conveyed  to  the  wife  in  lieu  of  alimony,  or  as  a  similar 
provision,  and  the  essence  of  such  an  arrangement  is  that 
the  wife  should  have  complete  control,  such  as  she  has  over 
her  separate  estate  proper.  The  explanation  of  this  case 
is  found  in  Adams  v.  Loomis,  24  Gr.  242. 

Attention  is  called  to  the  Devolution  of  Estates  Act^ 
which  recognizes  the  existence  of  estate  by  the  curtesy^ 
and  allows  the  husband  to  elect  between  that  and  his  share 
in  the  estate  :  R  S  0.  ch.  108^  sec.  4,  sub-sec.  3  ;  also  to  51 
Vic.  ch.  21,  sec.  2,  (0.),  which  enables  a  Judge  of  the  High 
Court  to  order  a  conveyance  by  the  wife  alone  free  from 
any  estate  of  the  husband  by  the  curtesy.  This  was  not 
in  the  old  Act,  by  which  a  J  udge  was  authorized  to  make 
such  an  order,  and  was  expressly  inserted  in  order  to  enable 
her  to  divest  the  husband  of  curtesy  if  she  made  a  proper 
case  for  it. 

As  to  the  proceeding.  All  the  recent  cases  heretofore 
have  arisen  upon  vendor  and  purchaser  petitions ;  such  as 
Re  Coulter  and  Smith  ;  Re  Konkle;  Re  Gracey,  supra; 
therefore,  the  plaintiff  should  pay  all  costs  of  unnecessary 
proceedings.  She  might  also  haVe  elected  to  proceed  by 
obtaining  a  Judge's  order  for  a  conveyance  at  any  time 
since  the  Statute  of  1888,  and  would  thus  have  saved  all 
the  costs.  In  any  eVent,  therefore,  we  are  entitled  to  the 
costs  of  unnecessary  proceedings;  but  we  claim  the  whole 
costs  of  the  action  to  be  deducted  from  the  purchase  money* 
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Judgment.  May  17,  1889.    Rose,  J. 

I^osE,  J.  question  which  the  parties  came  down  to  try, 

indeed  the  only  one,  was  whether  the  husband  of  Mrs, 
Wylie  was  entitled  to  a  tenancy  by  the  curtesy  in  the 
lands  in  question,  so  as  to  require  his  being  joined  in  the 
conveyance,  or  to  require  an  order  under  51  Vic.  ch.  21,  (0.) 

The  marriage  took  place  in  1867,  and  the  property  was 
acquired,  one  parcel  on  29th  April,  1879,  and  the  other  on 
14th  October,  1882. 

The  case  is,  therefore,  governed  by  the  law  as  found  in 
R.  S.  O.,  1877,  ch.  125,  sees.  3  and  4,  and  in  the  same  words 
in  sub  sees.  2  and  3  of  sec.  4  of  R.  S.  0.,  1887,  ch.  132. 

By  sub-sec.  3  tenancy  by  the  curtesy  was  abolished  in 
certain  cases  ;  that  is,  a  woman  married  after  the  2nd  of 
March,  1872,  was  enabled  to  convey  her  estate  by  deed 
inter  vivos  or  by  will,  freed  from  any  claim  by  her  hus- 
band. 

But  sub-sees.  2  and  3  shew  that  this  provision  does  not 
extend  to  marriages  contracted  prior  to  the  2nd  March, 
1872,  and  subsequent  to  the  5th  May,  1859. 

In  my  opinion  the  lands  in  question  could  not  be  con- 
veyed by  Mrs.  Wylie  alone,  unless  under  an  order,  so  as  to 
give  the  purchaser  a  title  free  from  her  husband's  claim, 
although  probably  she  could  convey  her  own  estate. 

The  provisions  of  47  Vic.  ch.  19,  sec.  5,  are  to  be  found 
in  ch.  132  as  sec.  7,  but  by  express  words  are  confined  to 
property  acquired  after  1st  July,  1884,  and  so  have  no 
application  in  this  case. 

But  whatever  may  be  the  power  given  to  a  married 
woman  to  convey  her  own  property,  nowhere  is  any  power 
given  to  her  to  convey  away  her  husband's  estate  or  inter- 
est, or  to  deprive  him  of  it  by  her  conveyance  where  she 
was  married  prior  to  1872,  and  acquired  the  property 
after  1877,  save  as  provided  by  51  Yic.  ch.  21,  (0.) 

Mr.  SchofF  referred  to  Re  KonMe,  14  0.  R.  183.  An  ex- 
amination of  the  authorities  referred  to  in  the  report  will 
shew  that  the  key  to  the  decision  in  that  case  will  be 
found  in  Adams  v.  Loomis,  24  Gr.  242. 
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At  the  close  of  the  argument  I  said  I  would  make  an  Judgment, 
order  under  51  Vic.  ch.  21,  sec.  2  (0.),  to  enable  the  plaintiff   RosEj  J. 
to  convey  the  land  freed  from  her  husband's  estate,  the 
reasons  given  to  me  by  the  plaintiff  in  the  v^itness  box 
appearing  to  me  to  be  quite  sufficient  to  give  jurisdiction. 

In  fact,  therefore,  the  only  remaining  question  was  that 
of  costs,  which,  I  think,  the  plaintiff  must  bear.  I  cannot 
but  express  regret  at  the  expensive  proceeding  adopted  to 
bring  this  question  before  the  Court,  when  an  application 
might  have  been  made  under  the  Vendors  and  Purchasers 
Act ;  or  the  plaintiff  might  have  applied  for  a  Judge's  order 
under  51  Vic.  ch.  21. 

Even  if  I  had  decided  the  question  raised  in  the  plain- 
tiff's favour,  I  would  have  felt  constrained  to  make  her 
pay  the  costs  of  the  unnecessary  proceedings. 

I  think  I  ought  to  acknowledge  the  great  assistance  I 
have  derived  from  Mr.  Armour's  very  carefully  prepared 
argument  reviewing  the  various  statutes  and  authorities 
on  the  question,  thus  saving  me  much  time  and  labour. 

The  claim  will  be  dismissed  with  costs,  and  the  counter^ 
claim  for  specific  performance  allowed  with  costs. 
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Re  Croft  and  the  Town  of  Peterborough. 


Municipal  corporations — By-law — Submission  to  electors — Liquor  Licensee 
Act,  R.  S.  0.  ch.  194,  sec.  42 — '^Electors,''  meaning  of. 

Sec.  42  of  the  Liquor  License  Act,  K.  S.  0.  ch.  194,  provides  for  the 
council  of  any  municipality  passing  a  by-law  requiring  a  larger  duty  to' 
be  paid  for  tavern  or  shop  licenses  than  is  imposed  by  sec.  41,  "but  not 
in  excess  of  $200  in  the  whole,  unless  the  by-law  has  been  approved  by 
the  electors  in  the  manner  provided  by  the  Municipal  Act,  with  respect- 
to  by-laws  which  before  their  final  passing  require  the  assent  of  the 
electors  of  the  municipality." 

A  municipal  council  having  submitted  to  the  electors  and  passed  a  by-law 
providing  for  a  larger  duty  than  $200,  a  motion  was  made  to  quash  it 
on  the  ground  that  certain  leaseholders  had  not  been  allowed  to  vote 
upon  it,  it  being  assumed  by  the  council  that  sec.  309  of  the  Municipal 
Act,  R.  S.  0.  ch.  184,  governed  as  to  the  votes  of  leaseholders. 

Held,  that  sec.  309  did  not  apply  ,  and  that  the  word  "  electors"  in  sec. 
42  must  be  read  as  referring  to  the  same  class  as  "  electors"  in  sub-sec. 
14  of  sec.  11  of  R.  S.  0.  ch.  194,  viz.,  those  entitled  to  vote  at  an 
election  for  a  member  of  the  Legislative  Assembly  ;  and  the  reference 
to  the  Municipal  Act  in  sec,  42  must  be  confined  to  the  manner  of 
holding  the  election. 

The  by-law,  not  having  been  submitted  to  or  approved  by  the  electors 
according  to  this  interpretation  of  the  statute,  was  quashed  with  costs. 

Statement.        This  was  a  motion  to  quash  by-law  No.  545  of  the  town 
of  Peterborough,  fixing  the  fees  to  be  paid  for  licenses  to 
sell  intoxicating  liquors  in  the  town  of  Peterborough. 
The  grounds  of  the  motion  appear  in  the  judgment. 

June  7,  1889.  The  motion  was  argued  before  Rose,  J., 
in  Court. 

Poussette,  Q.C.,  for  the  motion. 
E.  B.  Edwards,  contra. 

June  8,  1889.    Rose,  J.  :— 

The  sole  question  is,  what  leaseholders  were  entitled  to 
vote  upon  the  question  of  passing  a  by-law  for  the  town 
of  Peterborough  under  sec.  42  of  the  Liquor  License  Act, 
ch.  194,  R.  S.  0.  1887.    The  stction  reads  as  follows  :  "  The 
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council  of  any  municipality  may  by  by-law  to  be  passed  Judgment, 
before  the  1st  of  March  in  any  year,  require  a  larger  duty  rqse,  J, 
to  be  paid  for  tavern  or  shop  licenses  therein,  but  not  in 
excess  of  $200  in  the  whole,  unless  the  by-law  h<as  been 
approved  by  the  electors  in  the  manner  provided  by  the 
Municipal  Act  with  respect  to  by-laws  which  before  their 
final  passing  require  the  ass-ent  of  the  electors  of  the  muni- 
cijmlity." 

The  by-law  No.  54-5  provided  as  follows :  "  For  each 
tavern  license,  $400  for  each  shop  li-cense,  $300  ;  for  each 
■tavern  license  without  the  necessary  accommodation,  $600." 

The  instructions  given  to  the  deputy-returning  officers 
W-ere  to  accept  the  votes  of  "  (1)  all  freeholders ;  (2)  all 
tenants  or  householders  whose  leases  cover  the  period  from 
the  date  of  the  vote  to  April  30,  1890." 

This  was,  as  I  understand  it,  on  the  assumption  that  sec. 
509  of  the  Municipal  Act,  R.  S.  O.  ch.  184,  govern-ed  as 
to  leaseholders,  and  that  no  leaseholder  was  qualified  to 
voteunle.'s  his  lease  extended  for  €it  least  a  year,  within 
which  time  the  first  license  fees  would  be  paid. 

I  do  not  see  how  that  section  applies.  It  w^as  not  passed 
with  reference  to  ^ny  by-law  for  raising  a  revenue,  as  the 
b^^-law  in  question,  but  for  imposing  a  rate.  The  language 
is  quite  inapplicable  to  a  by-law  such  as  the  one  we  are 
considering. 

It  was  contended  on  liehalf  of  the  applicant  that  sec,  79 
of  the  Municipal  Act  applied,  by  which  the  right  of  voting 
at  m'unicipal  elections  is  given  to  "  all  residents  of  the 
municipality  who  have  resided  therein  for  one  month  next 
before  the  election,  and  who  are,  or  whose  wives  are,  at  the 
date  of  the  election,  householders  or  tenants  in  the  munici' 
pality." 

I  cannot  adopt  such  argument  for  the  reasons  following : 
Upon  looking  a,t  the  various  sections  of  ck  194, 1  observe 
that  sec.  11,  sub-sec.  14,  provides  that  "  No  license  shall  bo 
granted  to  any  applicant  for  premises  not  then  under 
license  or  shall  be  transferred  to  such  premises  if  a 
majority  of  the  persons  duly  qualified  to  vote  as  electors 
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Judgment,  fn  the  sub-division  at  an  election  for  a  member  of  the 
BosE,  J     Legislative  Assembly,  petition  against  it,"  &c. 

I  think  that  I  must  read  "  electors'*  in  that  sub-sec.  and 
in  sec.  42  as  referring  to  the  same  class  ;  and  full  effect  can 
then  be  given  to  the  language  of  see.  42  bj  confining  the 
application  of  the  clauses  of  the  Municipal  Act  to  "  the 
manner"  of  holding  the  election. 

And  I  come  to  this  conclusion  the  more  readily  as  the 
subject  legislated  upon  by  the  Liquor  License  Act  is  rather 
one  of  morals  and  police  regulation  than  of  finance,  and  so 
all  residents  in  the  municipality  have  an  interest  in  the 
question,  whether  they  be  property  owners  or  not. 

Reference  to  sec.  5  of  ch.  106,  R  S.  C,  the  Canada  Tem- 
perance Act, shews  that  "electors"  in  the  voting  to  be  had 
under  such  Act  is  a  term  meaning  "  electors  qualified  and 
competent  to  vote  at  the  election  of  a  member  of  the  House 
of  Commons." 

It  is  clear  that  if  I  have  arrived  at  the  right  conclusion, 
the  by-law  in  question  has  not  been  submitted  to  the  elec- 
tors, and  they  have  not  had  an  opportunity  to  vote  upon 
it,  and  so  it  has  not  been  approved  by  the  electors,  and 
must  be  quashed.    See  Re  Fenton  and  Simcoe^  10  0.  R.  27, 

The  order  will  be  with  costs. 
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O'Neill  et  al,  v.  Owen  et  al. 

Will — Execution — Attestation — "  Dependent  relative  revocation  " — Devise 
to  infants — Conveyances  by  heirs  iat-law—  Ee/jistration — Priorities — 
E.  S.  0. 1877,  ch.  Ill,  sec.  75—*'  Inetdtahle  difficulty  ''—Crops— Posses- 
sion— Costs^ 

'The  plaintiffs  were  the  devisees  of  the  land  in  question  in  this  action 
under  the  will  of  H.  O'N,  ;  the  defendant  A.  O'N.,  the  father  of  the 
plaintiffs,  was  one  of  the  heirs-at-law,  and  had  obtained  conveyances  of 
the  land  fr®m  the  other  heirs-at-iaw,  of  H.  O'No  ;  and  the  defendant 
O.  was  the  assignee  <oi  ail  the  estate  of  A.  O'N.,  and  had  besides  a 
mortgage  from  A.  O'N.  on  the  land  in  question. 

On  the  I7th  April,  1877,  H.  O'N.  signed  a  will  m  the  presence  of  one 
witness  ;  another  witness  was  thea  called  in,  before  whom  the  testato" 
acknowledged  his  signature,  and  then  both  witnesses  signed  in  the 
presence  of  the  testator  aiad  of  each  other.  On  the  23rd  April,  1877, 
the  testator,  desiring  to  have  two  changes  made,  caused  two  of  the 
sheets  of  the  will  to  be  re -written  and  read  to  him  ;  the  two  new  sheets 
were  thea  put  into  the  place  of  the  old  ones,  the  document  pinned 
together,  acid  on  the  last  sheet,  which  was  not  one  of  those  re-written, 
thie  date  17th  was  changed  to  23rd  ;  the  same  witnesses  were  then 
called  in,  and  the  testator  then  acknowledged  his  signature  to  the 
will,  and  each  of  the  two  witnesses  his.  The  two  sheets  taken  out 
of  the  will  were  afterwards  destroyed  by  one  H. ,  by  the  direction  of  the 
testator,  but  not  in  his  presence.  The  testator  died  a  few  days  after 
this  without  having  made  any  other  wilL  The  will  of  the  23rd  April 
was  offered  for  probate,  but  was  refused  by  a  Surrogate  Court. 

Held,  that  the  will  of  the  17th  April  was  duly  executed  ;  but  that  the 
will  of  the  23rd  April  was  not  duly  executed,  and  probate  was  properly 
refused  ;  and  the  will  of  the  17th  April  was  not  revoked  by  the 
destruction  ®f  the  two  sheets  out  .of  the  presence  of  the  testator,  nor 
by  the  defective  execution  of  the  will  of  the  23rd  April,  the  intention 
of  the  testator  not  being  to  cancel  the  whole  of  the  earlier  will,  Sbut 
only  to  make  two  changes  in  it,  !«,nd  he  being  under  the  belief  that  the 
later  will  was  a  valid  one  ;  and  it  was  ad.judg6d  that  the  earlier  will 
should  be  admitted  to  proisate. 

By  this  will  the  plaintiff®  were  to  eome  into  possession  when  they  should 
become  of  the  age  of  21  years,  not  being  less  than  12  years  from  the 
date  <5)f  the  testator's  death,  and  they  were  infants  of  tender  years  at 
the  time  when,  after  the  deatli  of  VL  O'N.,  the  defendant  A.  O'N,, 
their  father  and  guardian,  agreed  with  the  other  heirs-at-law  for  the 
pmrehase  of  their  shares,  on  the  assumption  that  H  O'N.  had  died 
intestate,  and  obtained  conveyances  from  them.  A.  O'N.  and  the  otlier 
heirs-at-Lstw  were  at  this  time  aware  of  the  facts  in  regard  to  both  t^e 
wills,  and  were  also  aware  that,  after  probate  of  the  ivill  of  the  23r(L 
April  had  been  refused,  it  was  the  'opinion  of  the  solicitor  for  the  estate 
that  the  will  of  the  17th  April  was  properly  executed  and  that  probate 
might  be  obtained. 

Mekl,  that  the  plaintiffs'  rights  were  not  defeated  or  prejudiced  by  the 
agreement  and  conveyances  referred  to  ;  nor  were  the  plaintiffs'  rights 
<lefeated  by  the  registration  of  the  conveyances  to  A.  O'N.  and  his 
.assignment  and  mortgage  to  0.  ;  for  A.  O'N.  had  actual  notice  autl 
Iknowledge  of  the  plaiwtiffs'  rights ;  and  that  the  phiiutiffs,  wIjo  were 
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not  giailty  of  auy  wilful  neglect  or-  default,  we^e  prevented  from,  iregis- 
ter-ing  the  will  by  "-inevitable  difioicisdty"  or  "  impediment"  witMis  th& 
uieamag  of  R.  Sv  0.  1877,  cK.  Ill,  see-.  75. 

The  diefendanit  O.  by  a  counter-claim  asked  for  damages,  being  the  value 
©f  a  crop  in  the  ground  and  deprivation  ®f  possession  of  tine  land  for  a 
year  or  more,  but  a  reference  to  assess  these  damages  was  refused. 

The  plaintiffs  and  the  defendant  0,  were  allowed  costs  out  of  the  estate 
except  that  the  defendant  0.  w  as  ordered  to  pay  the  costs  occasioned 
by  charges  made  by  him  o.f  fraud  and  collusioiii  j  no  costs  wexe  asllowedl 
to  or  against,  the  defendant  A.  O'N. 

McLeod  V.  Truax^  5. 0.  S.  435,  specially  observed  upon. 

SteteEBeent.  This  action  was  tried  at  the  Autumn  Chancery  Division 
Sittings  at  London  in  1888,  before  Feeciuson,  J.^  who- 
re&erved  judgment. 

W.  R  Mmdith,        and  T.  G.  Mm^ditli,  for  the  plaintiffs., 
M.  D.  Fvuser  and  R.  M,  Meredith,  for  the  defendant 
Owen. 

The  defendant  Albert  O'Neill  in  person. 

The  facts  sufficiently  appear  m  the  judgment. 

December  7,  1888.    Ferguson,  J.,: — 

The  statement  of  claim  is  that  one  HarYej  O'N eiM,. being: 
seised  in  fee  simple  in  possession  of  lots  24  and  25,  in  the^ 
3rd  concession  of  the  township  of  East  Williams,  in  the 
month  of  April,  1877,  duly  made  and  published  his  last 
will,  which  wa>s  executed  and  made  according  to  law  for 
the  passing  of  real  estate  in  this  Province,  whereby  he 
gave  and  devised  these  lands  to  the  plaintiffs^  the  same  ta 
be  divided  from  east  to  west,  and  to  eome  into  their  posses- 
sion when  they  should  become  of  the  full  age  of  twenty-one 
years  not  being  less  than  twelve  years  from  the  date  of  the 
decease  of  the  testator  ;  that  the  testator  departed  this  life- 
on  or  about  the  9th  day  of  May,  1877,  without  having  in 
any  manner  altered  or  revoked  the  said  will ;  that  the 
plaintiffs  have  attained  their  majority,  the  younger  of  them„ 
John  O'Neill,  having  attained  his  majority  on  the  23rd 
March,,  1888  ;  that  the  defendant  Albert  O'Neill,  the  father 
of  the  plaintiffs,  pretending  that  the  said  late  Harvey 
O'Neill  died  intestate^biit  having  full  notice  and  knowledge! 
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of  the  making  of  the  said  will  at  the  time  of  the  making  Judgment, 
thereof,  and  of  the  plaintiffs'  rights  thereunder,  procured  a  Ferguson,  J. 
conveyance  to  be  made  to  himself  from  the  other  heirs-at- 
law  of  the  said  Harvey  O'Neill  of  these  lands,  aad  there- 
after conveyed  the  same  by  way  of  mortgage  to  the  Huron 
ajnd  Erie  Savings  and  Loan  Company  by  indenture  dated 
29th  March,  1884,  to  secure  ^he  payment  of  $3,500  and 
interest,  and  afterwards  by  another  indenture  dated  7th 
October,  1886.,  to  secure  the  payment  of  $800  and  interest, 
and  that  these  indentures  were  duly  registered  in  the 
proper  registry  office ;  that  there  is  due  the  «aid  company 
on  the  footing  of  these  mortgages  $4,000,  and  upwards; 
that  on  the  30th  November,  1887,  the  defendant  Albert 
O'JNeill  made  an  assignment  of  all  his  estate  and  effects  to 
the  defendant  Owen  under  the  provisions  of  the  statute, 
and  that  the  defendant  Owen  claims  to  be  the  owner  of 
these  lands  by  virtue  of  such  assignment,  and  has  caused 
the  same  to  be  duly  registered  in  the  proper  office ;  and  that 
the  defendant  Albert  O'Neill  is  in  the  possession  of  the 
lands.  The  claim  is  to  have  this  will  established  by  the 
judgment  of  the  Court ;  to  have  an  order  for  possession 
of  the  lands ;  ,|in  order  for  the  payment  off  by  the  defen- 
dant Albert  O'Neill  of  the  said  two  mortgages ;  a  declara- 
tion that  the  conveyance  trom  the  other  heirs-at-law  of  the 
said  Harvey  O'Neill  to  the  defendant  Albert  O'Neill  passed 
no  title  or  interest  to  or  in  the  l^nds,  and  that  the  registra- 
tion of  the  same  be  vacated ;  a  declaration  that  the 
plaintiffs  are  entitled  to  rank  upon  the  estate  of  the  defen- 
dant Albert  O'Neill  assigned  to  the  defendant  Owen,  as 
creditorgi  for  the  amount  required  to  pay  off  the  mortgages ; 
and  the  plaintiffs  ask  general  relief  and  costs. 

The  defendant  Owen  sets  up  in  his  defence  the  assign- 
ment to  him  of  the  equity  of  redemption  in  the  lands  by 
the  assignment  for  the  benefit  of  creditors  before  mentioned, 
and  the  registration  of  the  same ;  also  a  mortgage  from  the 
defendant  Albert  O'Neill  to  him  dated  the  12th  November, 
1887,  to  secure  the  payment  of  SGOO  and  upwards,  and 
the  registration  of  the  same,  and  claims  the  benefit  of  the 
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Judgment.  Registry  Act  and  laws  of  the  Province  respecting  the 
Ferguson,  J.  registration  of  instruments  relating  to  land. 

This  defendant  also  sets  up  an  application  to  the  Surro- 
gate Court  in  the  year  1887,  to  establish  the  will  in 
question  and  obtain  probate  thereof,  or  for  letters  of  ad- 
ministration with  the  will  annexed,  and  an  adjudication 
in  that  Court  that  the  will  was  invalid,  and  the  refusal  of 
probate  or  such  letters  of  administration,  stating  that 
thereupon  and  upon  the  faith  thereof  the  defendant 
Albert  O'Neill  purchased  for  valuable  consideration  the 
lands  in  question  from  the  heirs-at-law  of  the  alleged  tes- 
tator, with  the  knowledge  and  approval  of  the  plaintiffs,, 
and  setting  up  that  Albert  O'Neill  was  a  purchaser  for 
value  without  notice  of  the  plaintiffs'  claim,  and  that  he, 
the  defendant  Owen,  is  also  a  purchaser  for  value  without 
notice.  He  also  says  that  the  plaintiffs  never  pretended 
to  have  any  claim  in  respect  of  the  said  lands  till  after  the 
assignment  by  the  defendant  Albert  O'Neill  for  the  benefit 
of  his  creditors. 

The  defendant  Owen  also  states  that  the  plaintiffs'  claim 
is  made  in  collusion  with  the  defendant  Albert  O'Neill  for 
the  purpose  of  depriving  the  creditors  of  the  latter  of  the 
benefit  of  the  said  assignment,  adding  that  the  debts  were 
contracted  and  the  credits  given  on  the  faith  of  Albert 
O'Neill  being  the  owner  of  this  land,  and  this  to  the  know- 
ledge of  the  plaintiffs,  who  stood  by  and  permitted  and 
assented  to  the  same  being  done.  He  also  says  that  by 
collusion  between  the  plaintiffs  and  the  defendant  Albert 
O'Neill  they  have  obtained  and  retained  possession  of  the 
lands,  and  refused  to  give  up  the  possession  thereof  to  him, 
and  prevent  him  from  taking  possession  thereof,  or  having 
any  of  the  rents  and  profits  thereof,  and  are  taking  such 
rents  and  profits  and  appropriating  them  to  their  own  use. 
And  he  claims  by  way  of  counter-claim  possession  of  the 
land  and  mesne  profits  or  damages  for  the  detention  of 
the  same. 

The  plaintiffs  take  issue  on  this  statement  of  defence, deny 
the  allegations  contained  in  the  counter-claim,  and  by  way 
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of  reply  say  that  the  defendant  Owen  when  he  advanced  Judgment, 
the  money  (if  he  did  make  any  advance)  to  the  defendant  Ferguson,  J, 
Albert  O'Neill,  had  actual  notice  of  the  will  under  which 
the  plaintiffs  claim,  and  of  their  rights  thereunder.  And 
they  further  say  that  the  defendant  Owen  is  not  entitled 
to  set  up  against  them  the  provisions  of  the  Registry  Act,  . 
because,  as  the  fact  is,  the  plaintiffs  were  disabled  from 
registering  the  will  within  twelve  months  after  the  death 
of  the  testator,  and  that  they  have  been  so  disabled  from 
the  time  of  his  death  hitherto  by  "  inevitable  difficulty," 
without  their  or  either  of  their  wilful  neglect  or  default, 
that  is  to  say,  by  reason  of  the  will  having  been  partly 
destroyed  by  the  testator  under  such  circumstances  as  did 
not  in  law  operate  as  a  revocation  of  the  same,  but  made  it 
impossible  to  register  it. 

The  defendant  Albert  O'Neill,  present  in  person,  sub- 
mitted to  such  judgment  as  the  Court  might  see  fit  to 
pronounce. 

The  mortgagees  under  the  title  against  the  will,  namely, 
the  Huron  and  Erie  Savings  and  Loan  Company,  are  not 
parties  to  the  action.  At  the  trial  there  was  some  discus- 
sion as  to  this.  The  matter  is  now,  however,  set  at  rest 
by  the  plaintiffs'  counsel  assenting  to  take  no  relief  against 
them  now  or  hereafter,  and  that,  as  far  as  the  plaintiffs  are 
concerned,  their  mortgages  (that  is,  the  mortgages  in  favour 
of  the  Huron  and  Erie  Company)  are  to  be  and  stand  as 
good  mortgages. 

The  matter  first  to  be  considered  is  as  to  the  allepfed 
will;  for  if  there  was  not  a  good  will,  the  plaintiffs' conten- 
tion must  fail,  and  their  action  should  be  dismissed. 

The  witness  John  Hughes  says  that  he  knew  Harvey 
O'Neill  for  fifteen  years  before  his  death,  and  that  he 
resided  on  the  lands  in  question  before  and  at  the  time 
he  died  ;  that  he  himself  was  a  general  storekeeper  at 
Ailsa  Craig,  and  remained  there  till  the  year  1879,  when 
he  went  to  Detroit,  and  that  he  finally  moved  to  Brandon, 
Manitoba,  where  he  now  resides.  He  says  that  he  saw 
Harvey  O'Neill  on  the  17th,  21st,  and  23rd  days  of  April, 
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Judgment.  1877.  He  says  he  was  sent  for,  and  on  the  I7th  April, 
Ferguson,  J.  1877,  he  went  to  Harvey  O'Neill's  house,  and  met  one 
Nevill  there  ;  that  Nevill  was  a  storekeeper,  who  also 
drew  up  papers  as  part  of  his  business  ;  that  Harvey  O'Neill 
told  him  that  he  wanted  him  to  be  an  executor  of  his  will ; 
that  Harvey  O'Neill  was  afflicted  with  consumption  ;  that 
Nevill  was  writing  a  will  when  he  (the  witness)  arrived,  and 
that  when  it  was  completed  Harvey  O'Neill  signed  it  in 
presence  of  Nevill ;  that  another  witness  was  called  in,  and 
that  jjHarvey  O'Neill  then  acknowledged  the  signature, 
and  that  then  both  the  witnesses  signed  in  the  presence  of 
the  testator.  He  said  that  the  paper  produced  from  the 
Surrogate  Court  (he  looking  at  the  last  page  of  it)  was  the 
one  that  was  signed ;  that  he  was  aware  of  the  contents  of 
the  will  that 'was  so  signed  on  the  17th  of  April;  that  he 
was^'one  of  the  executors  ;  and  that  Jones  and  Stewart 
were  the  other  executors.  He  says  that  on  the  21st  of 
April  he  was  sent  for  again,  and  he  went  to  Harvey 
O'Neill's  place,  and  saw  him,  when  he  said  that  he  wanted 
him  (the  witness)  to  change  $3,000,  a  gift  that  he  had  made 
by  the  will  to  Melville  O'Neill,  into  a  gift  of  $2,000,  and 
to  strike  out  a  gift  of  $300  which  he  had  made  in  favour 
of  the  executors ;  that  he  did  not  attempt  to  make  these 
changes,  but  told  the  testator  that  it  was  better  to  have  the 
"writer  of  the  will ;  that  he  assented  to  this,  and  requested 
him  to  take  Nevill  to  him  on  the  23rd  of  April,  which  he 
did,  and  that  the  testator  told  Nevill  in  his  presence,  that 
is,  in  presence  of  the  witness,  that  he  wanted  these  two 
changes  made  in  the  will ;  that  Nevill  told  the  testator 
that  it  would  be  better  to  re-write  the  sheets  to  save 
erasures,  and  that  Nevill  re- wrote  one  sheet  changing  the 
$3,000  to  $2,000,  and  re-wrote  another  sheet  leaving  out 
the  $300  to  the  executors.  He  says  that  Nevill  wanted  to 
write  the  last  sheet  of  the  will  over  again,  but  the  testator 
thought  this  unnecessary,  and  that  there  would  be  more 
trouble  to  sign  the  will  again  than  if  this  were  not  done. 
He  says  that  after  the  two  sheets  had  been  rewritten  they 
were  read  in  his  presence ;  that  he  held  the  original 
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sheets,  and  Nevill  read  the  new  ones,  and  that  they  were  Judgment, 
alike  excepting  these  two  changes ;  that  the  two  new  Ferguson,  J. 
sheets  were  then  put  into  the  place  of  the  two  old  ones, 
and  the  document  pinned  together,  and  that  on  the  last 
sheet  the  date  17th  was  changed  to  28rd.  He  says  that 
the  same  witnesses  were  then  called  in,  and  that  Harvey 
O'Neill  then  acknowledged  his  signature  to  the  will,  and 
each  of  the  two  witnesses  acknowledged  his  signature  to 
it,  each  placing  his  finger  upon  the  signature,  &c.  He  says 
that  the  two  sheets  taken  out  of  the  will  were  given  to 
him  (the  witness),  and  that  Harvey  O'Neill  (the  testator) 
told  him  to  destroy  them,  but  not  in  his  presence,  by  which 
I  understand  that  the  direction  to  destroy  did  not  extend 
to  destruction  in  the  testator's  presence,  but  only  to  destruc- 
tion. He  says  his  impression  is  that  he  did  destroy 
them  in  the  testator's  house,  but  not  in  his  presence,  but  by 
his  direction.  He  says  the  new  will  was  kept  by  him  at  the 
testator's  request;  that  he  took  it  to  the  testator's  place  the 
day  of  the  funeral,  and  read  it  there  in  presence  of  the 
testator's  brothers  and  sisters — "  all  the  family."  He  says 
that  no  other  reason  was  given  for  destroying  the  two 
sheets  and  re-writing  them  than  'these  lie  has  mentioned. 
He  says  that  the  executors  made  application  for  probate  of 
the  will,  and  that  it  was  refused  in  May,  1877  ;  that  at  the 
time  of  that  application  he  gave  the  will  to  Mr.  Goodman, 
the  solicitor  acting  for  the  executors,  and  did  not  see  it 
afterwards  till  the  time  of  the  trial,  and  that  he  does  not 
know  where  Nevill  is  now,  but  he  was  in  Ailsa  Craig 
when  he  (the  witness)  left  that  place. 

The  application  spoken  of  by  the  witness  was  for  pro- 
bate of  the  will  of  the  28rd  of  April,  the  last  one  made. 
In  his  cross-examination  he  says  that  the  executors  were 
aware  of  the  question  as  to  whether  the  will  of  the  17Ui  ^ 
of  April  was  good  or  not.  He  says  he  was  advised  that 
probate  of  the  will  of  the  17th  might  be  obtained,  but  he 
did  not  take  any  steps  to  obtain  it  because  the  family  of 
the  testator  were  opposed  to  it.  He  explains  that  by  the 
family  he  means  brothers  and  sisters,  for  Harvey  O'Neill 
had  no  family  (children)  of  his  own. 
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Judgment.  The  solicitor  Goodman,  who  had  known  Nevill  for  many 
Ferguson,  J.  years,  in  his  evidence  says  that  Nevill  resided  at  Park- 
hill,  and  was  in  financial  difficulties,  and  went  to  the  United 
States  some  seven  or  eight  years  ago,  and  is  reported  to  be 
dead.  He  also  says  that  the  only  question  before  the 
Surrogate  Court  was  as  to  the  will  of  the  23rd  of  April, 
1877.  He  proves  the  signature  of  Nevill  to  the  will  pro- 
duced as  a  witness  thereto. 

William  Jones  recollects  the  will,  and  that  there  were 
two  changes  made,  but  he  did  not  see  it  signed,  and  cannot 
state  particulars. 

The  evidence  of  the  learned  Judo^e  of  the  Surroo^ate 
Court,  taken  in  connection  with  the  papers  placed  in 
his  hands,  shews  that  the  application  for  probate  had  re- 
gard to  the  will  of  the  23rd  of  April,  and  he  says  there 
was  no  application  for  probate  of  any  former  will,  and 
that  he  has  no  recollection  of  any  application  for  adminis- 
tration of  the  estate. 

Henry  Topping  is  the  other  witness  to  the  will.  He  is 
manifestly  adverse  to  the  plaintiffs.  His  evidence,  so  far 
as  it  extends,  does  not  differ  from  that  of  Hughes  materi- 
ally. He  knows  the  signatures,  and  says  that  the  testator 
asked  him  to  sign ;  that  he  did  sign  as  a  witness  on  the  l7th 
of  April,  and  that  he  did  not  sign  afterwards  at  all.  He 
attempted  to  swear  and  did  say  that  he  did  not  see  Nevill, 
the  other  witness,  sign  the  will  of  the  17th  April.  He 
afterwards  says  that  Harvey  O'Neill  asked  him  to  witness 
the  will,  and  that  he  signed  his  name  before  going  out  of 
the  room,  but  that  he  cannot  positively  say  that  Ne'vill 
signed  while  he  was  in  the  room.  He  afterwards  says : 
"  I  do  not  know  whether  Nevill  signed  in  my  presence.  I 
will  not  say  whether  Nevill  signed  in  my  presence  or  not. 
Nevill  was  there  when  I  signed.  He  was  in  the  room  aM 
the  time."  It  was  entirely  manifest  to  me  that  this  witness 
was  "  fencing,"  if  one  may  use  that  term,  and  I  cannot 
entertain  any  doubt  that  both  the  witnesses  to  the  will 
signed  as  witnesses  in  the  presence  of  the  testator,  and  in 
presence  of  one  another,  all  being  in  the  same  room  at  the 
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time.  I  mean  the  will  of  the  17th  of  April,  and  I  am  o£  Judgment, 
the  opinion  that  this  is  sufficiently  proved.  I  find  such  to  Ferguson,  J 
be  the  fact.  The  testator  signed  this  will  of  the  17th  of 
April  in  presence  of  one  of  the  witnesses  (Nevill).  He 
immediately,  or  very  soon  after  this,  acknowledged  his 
signature  to  the  will  in  presence  of  the  other  witness  and 
of  this  witness,  both  present  at  the  time.  Whereupon  both 
witnesses  signed  the  will  as  witnesses  thereto  in  presence 
of  the  testator  and  in  presence  of  one  another,  all  three 
being  then  in  the  same  room  in  the  testator's  house.  I 
think  there  is  no  doubt  of  this,  and  I  find  that  such  were 
the  facts.  I  do  not  desire  to  be  understood  as  holding  it 
to  be  absolutely  necessary  to  the  validity  of  the  execution 
that  the  witnesses  should  subscribe  as  witnesses  in  the 
presence  of  one  another.  In  this  instance  I  think  there 
can  be  no  doubt  that  they  did  so. 

It  was  conceded  by  all  parties  that  the  will  of  the  23rd 
of  April  was  not  properly  executed,  and  that  probate  of  it 
had  been  properly  refused,  and  looking  at  the  Act  that  was 
in  force  at  the  time,  I  think  the  opinion  of  and  the  position 
taken  by  the  parties  in  respect  of  that  will  was  the  cor- 
rect one ;  for,  besides  being  composed — as  was  said  by  the 
learned  Judge  in  the  witness  box — of  several  documents, 
&c.,  it  was  not  attested  and  subscribed  by  the  witnesses  in 
the  presence  of  the  testator,  as  required  by  the  Act,  and 
see  Hindmarsh  v.  Charlton^  8  H.  L.  C.  160. 

As  to  the  will  of  the  17th  of  April,  the  one  now  relied 
on  by  the  plaintiffs,  the  Act  in  force  at  the  time  was,  I 
think,  the  7th  section  of  the  Act  of  1873.  This  section 
says : 

"  No  will  shall  be  valid  unless  it  shall  be  in  writing,  and 
executed  in  manner  hereinafter  mentioned ;  that  is  to  say, 
it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator, 
or  by  some  other  person  in  his  presence,  and  by  his  direc- 
tion ;  and  such  signature  shall  be  made  or  acknowledged  by 
the  testator,  in  the  presence  of  two  or  more  witnesses,  pre- 
sent at  the  same  time,  and  such  witnesses  shall  attest  and 
shall  subscribe  the  will  in  the  presence  of  the  testator; 
but  no  form  of  attestation  shall  be  necessary." 
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Judgment.  And  1  am  of  the  opinion  that  it  has  been  sufficiently 
S'ergxjson,  J.  proved  and  shewn  that  this  will  of  the  17th  of  April  was 
executed  as  required  by  law,  and  that  it  was  immediately 
after  its  execution  a  properly  executed  will.  No  question 
Was  raised,  nor  on  the  evidence  could  any  be  raised,  as  to 
the  capacity  of  the  testator,  undue  influence,  or  anything 
of  the  kind. 

There  was  much  evidence  and  a  good  deal  of  contention 
as  to  what  had  taken  place  in  the  Surrogate  Court,  and  in 
the  office  of  the  Surrogate  Clerk,  but  in  my  opinion  I  need 
not  refer  to  this,  further  than  to  say  that  I  do  not  think 
it  was  made  to  appear  that  any  proceeding  or  anything 
done  there  had  or  took  any  effect  against  the  validity 
of  the  will  of  the  17th  of  April.  All  that  was  done  was  in 
respect  of  the  other  will>  except  some  affidavits  that  were 
filed  but  never  used,  having  according  to  their  contents 
relation  to  contemplated  administration  of  the  estate. 

It  was,  however,  contended  that,  whether  or  not  the  will 
of  the  23rd  of  April  was  well  executed  and  a  good  will, 
the  will  of  the  17th  of  April  had  been  revoked.  The 
destruction  of  the  two  sheets  of  the  will  was  relied  on. 
The  evidence  is  that  these  were  destroyed  by  the  witness 
Hughes  by  the  direction  of  the  testator,  and,  as  he  thought, 
on  the  testator's  premises,  but  not  in  the  presence  of  the 
testator.  If  there  were  no  other  reasons  against  the  con- 
tention that  this  operated  as  a  revocation,  the  fact  that  the 
destruction  was  not  in  the  presence  of  the  testator  would 
appear  to  be  sufficient— see  the  17th  section  of  the  Willa 
Act  of  1873.  But,  even  if  the  act  of  destruction  of  these 
sheets  had  taken  place  as  mentioned  in  this  section,  there 
Would  not,  in  my  opinion,  have  been  a  revocation  of  the  wall, 
though  the  gifts,  or  the  principal  gifts,  were  contained  in 
the  sheets  so  destroyed. 

It  is  plain  from  the  evidence,  and  I  must  find  as  a  fact, 
that  the  testator  did  not  intend  by  the  direction  that  these 
sheets  of  the  will  should  be  destroyed  to  cancel  the  will  in 
toto;  and  that  he  then  believed  that  the  will  of  the  23rd  of 
April  would  be  or  was  a  good  and  valid  one,  or  one  properly 
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executed.  It  is,  I  think,  entirely  plain  that  whaUhe  testatof  Judgment, 
intended  was  to  make  the  two  changes  in  his  will  that  I  Ferguson,  J., 
have  before  mentioned j  and  nothing  more,  and  that  the 
will  of  the  23rd  of  April  should  effectuate  these  two  changes. 

The  law  bearing  upon  the  subject  is  referred  to  by  Sii* 
James  Hannen  iii  the  case  Dancer  v.  Crahb,  L.  R.  3  P.  & 
D.  at  p.  104,  whei*e  the  learned  Judge  says  :  "  The  leading 
cases  on  the  subject  are  collected  in  Williams  onjExecutors^ 
4th  ed.,  pt.  1.,  bk.  2,  ch.  3,  sec.  1,  p.  142)  and  the  doctrine  of 
dependent  lelative  revocation  is  there  fully  explained  and 
illustrated.  The  result  is  thus  stated  :  '  Where  the  act  of 
cancelling  is  done  with  reference  to  another  act  meant  to 
be  an  effectual  disposition^  it  will  be  a  revocation  or  not 
according  as  the  relative  act  is  efficacious -or  not.'" 

The  learned  Judge  then  refers  to  the  earlier  cases,  and 
says :  "  They  enforce  under  varying  circumstances  the 
principle  that  although  the  testator  does  an  act  which 
imexplained  would  be  one  of  revocation,  yet  if  it  appear 
that  he  did  it  only  as  a  part  of  the  means  of  setting  up 
another  will,  if  that  end  be  not  accomplished  the  formet 
will  is  not  revoked  ;"  and  further  on  the  learned  Judge 
says.'  "but  if  his"  (the  testator's)  "  meaning  is  'As  I  have 
made  a  fresh  will  my  old  one  may  now  be  destroyed,'  the 
old  will  is  not  revoked  if  the  new  one  be  not  in  fact  made." 
in  the  8th  ed.  of  Williams  on  Executors,  at  page  loo,  it  is 
said  :  "  Cancel latioUj  under  the  influence  of  a  mistake  in 
point  of  law,  seems  to  be  equally  inoperative  to  revoke,  as 
if  made  under  a  mistake  of  fact."  And  there  a  reference 
is  made  to  the  words  of  Lord  Ellenborough  in  the  case 
Perrott  v.  Perrott,  14  East  at  p.  440,  which  are  :  "  If  a  man 
cancel  his  will  under  the  mistake  in  point  of  fact,  that  he  has 
completed  another,  when  he  really  has  not,  as  was  the  case 
in  Hyde  v.  Hyde,  the  cancellation  is  void  ;  and  if  he  cancel 
it  under  the  mistake  of  law  that  a  second  will  (complete  as 
to  the  execution)  operates  upon  the  property  contained  in 
the  first;  when  from  some  clerical  rule  it  does  not;  shall  this 
be  deemed  a  valid  cancellation  f 

The  author  then  proceeds  by  sttying :   "  The  general 
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Judgment,  principle  of  the  above  cases  was  laid  down  by  Lord  Alvanley 
Ferguson,  J.  in  Ex  p.  Lord  Ilchester,  7  Yes.  372,  as  completely  es- 
tablished, that,  where  it  is  evident  that  the  testator, 
though  using  the  means  of  revocation,  could  not  intend  it 
for  any  other  purpose  than  to  give  effect  to  another  dis- 
position, though,  if  it  had  been  a  mere  revocation,  it  would 
have  had  effect,  yet,  the  object  being  only  to  make  way  for 
another  disposition,  if  the  instrument  cannot  have  that 
effect,  it  shall  not  be  a  revocation." 

Plaintiffs'  counsel  referred  to  other  authorities  on  the 
s^ame  subject,  but  I  scarcely  think  it  necessary  that  I  should 
do  more  than  mention  the  fact  here,  as  I  think  it  clear 
that  the  destruction  of  these  sheets  under  the  circumstan- 
ces, the  intention  of  the  testator  being  as  I  have  found  and 
stated  it  to  be,  did  not  operate  a  revocation  of  the  will  of 
the  17th  of  April,  the  will  of  the  23rd  of  April  not  having 
been  properly  executed  so  as  to  take  effect  as  a  will,  and 
I  am  of  the  opinion  that  the  same  would  have  been  the 
effect  or  result  if  the  destruction  had  taken  place  in  the 
presence  of  the  testator. 

It  was  contended  on  the  part  of  the  defence  that  the 
rights  of  the  plaintiffs  under  this  will  were  defeated  or 
became  obliterated  by  reason  of  an  agreement  made  be- 
tween their  father  and  his  brothers  and  sisters  for  the 
purchase  by  their  father  of  the  shares  in  the  property  of 
his  brothers  and  sisters,  on  the  assumption  that  Harvey 
O'Neill  had  died  intestate,  and  that  his  brothers  and 
sisters  inherited  the  property  under  the  provisions  of  the 
Act  commonly  known  as  the  Act^abolishing  primogeniture, 
and  the  conveyances  that  were  made  in  pursuance  of  that 
agreement. 

At  the  time  that  agreement  and  such  conveyances  were 
made  the  plaintiffs  were  infants  of  tender  years.  Their 
father  and  his  brothers  and  sisters  were  aware  of  the  facts 
in  regard  to  both  of  the  wills.  Goodman,  who  was  acting 
as  solicitor  for  the  executors,  wanted  to  apply  for  probate 
of  the  will  of  the  17th  of  April,  after  probate  of  the  other 
had  been  refused ;  but,  as  he  says,  his  clients  would  not 
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let  him  do  so.  The  witness  Hughes  says  that  he  was  Judgment, 
advised  that  probate  of  the  will  of  the  17th  April  might  Ferguson,  J 
be  obtained  ;  but  he  did  not  take  any  steps  to  obtain  it, 
because  the  familj^  of  Harvey  O'Neill  were  opposed  to  it; 
that  most  of  the  brothers  and  sisters  (by  which  was  meant 
most  of  Harvey  O'Neill's  brothers  and  sisters)  were  op- 
posed to  it.  I  may  here  remark  that,  in  my  opinion,  the 
witness  Hughes  was  a  very  candid  and  intelligent  witness, 
one  in  whom  full  reliance  could  be  and  should  be  placed  ; 
and  I  think  it  a  well  grounded  conclusion  and  a  proper 
finding  upon  the  evidence  bearing  upon  the  subject  to  say 
that  the  plaintiffs'  father  and  his  brothers  and  sisters  had, 
in  addition  to  the  knowledge  of  the  facts  surrounding  the 
will  of  the  I7th  of  April,  knowledge  that  the  solicitor  who 
was  acting  for  the  estate  of  the  then  late  Harvey  O'Neill 
was,  after  the  refusal  of  probate  of  the  will  of  the  23rd 
April,  of  the  opinion  that  the  w^ill  of  the  17th  April  was 
a  properly  executed  will,  and  that  probate  of  it  might  be 
obtained.  It  may  be  said  that  there  is  not  direct  evidence 
in  words  that  each  and  every  one  of  the  brothers  and 
sisters  of  Harvey  O'Neill  had  knowledge  of  the  latter 
fact;  but,  using  and  exercising  common  knowledge  of  the 
way  in  which  matters  of  the  kind  are  treated  and  discussed 
in  families,  in  connection  with  the  evidence  that  w^as  given 
on  the  subject,  one  can  scarcely  conceive  how  any  of  them 
was  or  remained  in  ignorance  of  it.  I  think  it  fair  to 
attribute  to  them  full  notice  of  the  fact  that  I  have  referred 
to,  and  I  think  any  reasonable  jury  would  find  in  this  way. 
j  It  may  well  be  that  they  thought  that  the  will  of  the  17th 
I  April  would  forever  remain  in  abeyance,  or  were  of  the 
j  opinion  that  probate  of  it  would  with  difficulty  be  obtained, 
j  or  perhaps  not  at  all ;  but  with  such  notice  and  knowledge 
I  of  it,  and  regarding  it  as  I  have  endeavored  to  state,  they  ^ 
thought  proper  to  ignore  any  rights  that  the  plaintiffs  had 
or  might  have  under  this  will,  and  take  unto  themselves 
the  property  and  make  the  agreement  and  conveyances 
that  have  been  referred  to.  At  this  time  the  plaintiffs 
were  infants,  aged  about  ten  and  twelve  years,  and  the 
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Judgment,  interest  of  their  father — who,  in  the  argument,  was  said 
Ferguson,  J.  to  be  their  guardian — was  diametrically  opposed  to  their 
interests.  How,  under  such  circumstances,  it  can  be  suc- 
cessfully contended  that  the  fact  of  the  making  of  this 
agreement,  followed  by  the  conveyances  to  the  plaintiffs 
father,  the  defendant  Albert  O'Neill,  had  the  effect  of 
defeating  whatever  rights  the  plaintiffs  had  under  the  will 
I  am  not  able  to  perceive,  and  I  am  of  the  opinion  that 
such  w^as  not  the  effect ;  that  is,  that  the  plaintiffs'  rights 
were  not  defeated  or  affected  prejudically  by  this  agree- 
ment, &:c. 

Then  it  was  contended  that  the  plaintiffs'  rights  under 
this  will  were  defeated  by  the  provisions  of  the  Registry 
Act,  by  reason  of  the  conve3^ances  to  the  plaintiffs'  father 
by  his  brothers  and  sisters ;  he  and  they,  as  I  understand, 
professing  to  be  co-heirs  and  heiresses  of  the  late  Harvey 
O'Neill,  and  the  registration  of  the  assignment  for  the 
benefit  of  creditors  from  the  plaintiffs'  father  to  the 
defendant  Owen ;  these  instruments,  as  it  is  contended, 
having  gained  priority  over  the  rights  under  the  will,  which 
has  not  yet  been  registered. 

As  regards  the  conveyances  to  Albert.  O'Neill,  the  plain- 
tiffs' father,  from  his  brothers  and  sisters,  these  appear  to 
have  been  for  valuable  consideration.  Yet  it  appears  to 
me  to  be  a  sufficient  answer  to  the  contention,  if  there  were 
none  other,  to  say,  as  1  found  to  be  the  fact,  that  at  the 
time  of  the  taking  and  registering  these  conveyances  he, 
Albert  O'Neill,  had  actual  notice  and  knowledge  of  the 
facts  concerning  the  will  under  which  the  plaintiffs  claim, 
and  of  their  rights  in  the  premises.  I  do  not  see  how  under 
such  circumstances  he  could  gain  priority  over  the  plain- 
tiffs under  the  provisions  of  the  K  S.  O.,  1877,  ch.  Ill,  sec, 
74,  or  the  Acts  of  which  this  section  is  composed. 

As  to  the  registration  of  the  assignment  to  the  defen- 
dant Owen,  it  was  decided  in  the  case  of  Gollver  v.  Shaw, 
19  Gr.  599,  by  Mr.  Justice  Strong,  that  an  assignee  in 
insolvency  could  not  acquire  priority  over  a  prior  vendee 
of  the  insolvent  by  prior  registration  of  the  instrument 
appointing  him  such  assignee. 
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The  fourth  section  of  the  Act  under  which  this  assign-  Judgment, 
iment  was  made,  (E.  S.  0.  ch.  114)  provides  that  the  assign-  Ferguson,  J, 
ment,  when  expressed  as  required  by  the  Act,  shall  vest  in 
the  assignee  all  the  real  and  personal  estate,  rights,  property, 
credits  and  effects,  whether  vested  or  contingent  belong- 
ing at  the  time  of  the  assignment  to  the  assignor^  except, 
&c.,  *  *  subject,  however,  as  regards  lands,  to  the  pro- 
visions of  the  registry  law  as  to  the  registration  of  the 
assignment.  Owing,  however,  to  the  view  that  I  entertain 
^s  to  another  element  of  the  case,  I  need  not,  I  think, 
"determine  anything  as  to  the  meaning  of  the  last  clause  of 
this  section. 

On  the  question  of  priority  of  registration  and  the 
advantages  to  be  gained  and  disadvantages  to  be  suffered 
thereby,  counsel  for  the  plaintiffs  placed  reliance  on  ch.  Ill, 
sec.  75,  R.  S.  0.,  1877,  the  same  as  31  Vic.  ch.  20,  sec.  65* 
providing  that  in  case  the  devisee,  or  other  person  interested 
in  the  lands  devised  in  a  will,  is  disabled  from  registering 
the  same  by  reason  of  the  contesting  of  the  will  or  by  any 
other  inevitable  difficulty  without  his  or  her  wilful  neglect 
or  default,  then  the  registration  of  the  same  within  the 
space  of  twelve  months  next  after  his  or  her  attainment  of 
such  will  or  probate  thereof,  or  the  removal  of  the  impedi- 
ment aforesaid,  shall  be  a  sufficient  registration  within  the 
meaning  of  the  Act. 

In  the  case  McLeod  v.  Truax,  5  0.  S.  455,  it  was  held 
that  infancy  was  not  an  "  inevitable  difficulty"  within  the 
15th  section  of  the  then  Registry  Act,  so  as  to  preclude 
the  necessity  of  an  infant  devisee  registering  the  will 
within  the  stipulated  time  after  the  death  of  the  devisor,  to 
avoid  a  conveyance  by  the  heir-at-law.  In  that  case  the 
subject  is  discussed  at  considerable  length  ;  it  does  not,  as  I 
understand  it,  decide  that  infancy  cannot  under  any  circum- 
stances constitute  the  " inevitable  difficulty"  or  '^impedi- 
ment" mentioned  in  the  Act ;  for  in  one  part  of  the 
judgment  the  Court  said  :  "  Without  deciding  that  infancy 
can  under  no  circumstances  form  an  impediment,  it  is 
sufficient  to  determine  that  it  cannot  be  allowed  as  such 
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Judgment,  upon  the  evidence  given  in  this  ease."    And  in  another 
Ferguson,  J.  part  of  the  judgment  the  Court  said  :  "  If  infancy  may^ 
under  circumstances  that  are  fully  shewn,  be  held  to  present 
an  inevitable  difficulty,  no  such  circumstances  are  shewn 
here." 

The  case  McLeod  v.  Truax  is  referred  to  as  being  the 
law  in  Mandeville  v.  Nicholl,  16  U.  C.  R.  609,  and  it  is 
also  referred  to  in  Re  Davis,  27  Gr.  199,  as  pointing  out 
differences  between  our  Acts  and  the  English  Acts  in  this 
respect.  In  Re  Davis  the  learned  Judge  says  :  "And  our 
law  allows  the  devisee  the  benefit  of  the  excuse  so  long  as 
the  difficulty  lasts,  which  is  otherwise  under  the  British 
Acts."  And  further  on  the  learned  Judge  said  :  "  Had  the 
will  in  this  case  been  concealed,  or  suppressed,  or  destroyed 
immediately  upon  the  testator's  death,  it  is  quite  possible 
that  the  devisees  would  be  unaffected  by  the  failure  to  reg- 
ister."  '  Other  cases  were  referred  to  on  the  argument  (bear- 
ing upon  the  subject),  but  I  do  not  know  that  they  shew 
or  indicate  any  more  than  appears  in  the  ones  I  have  re- 
ferred to. 

The  circumstances  in  regard  to  the  will  in  the  present 
case  and  those  surrounding  the  plain tiffs^  who  were  infants, 
I  have  before  mentioned  and  referred  to  at  some  length. 
I  need  not  repeat  them. 

The  words  used  by  the  legislature  are  "  inevitable  diffi- 
culty" and  impediment."  By  these,  I  think,  must  be 
meant  something  less  than  an  absolute  impossibility  ;  and 
if  so,  it  appears  to  me  that  it  would  be  difficult  to  conceive 
a  case  in  which  the  circumstances  and  facts  would  present 
an  inevitable  difficulty,  if  they  did  not  do  so  in  the  present 
case. 

The  language  used  in  McLeod  v,  Truax  authorizes 
one,  I  think,  to  look  at  the  infancy  and  the  other  facts 
and  circumstances  taken  in  conjunction,  in  the  effort  to 
determine  whether  or  not  the  impediment  existed,  and  so 
looking  at  the  present  cnse,  I  am  of  the  opinion  that  there 
was  an  "  inevitable  difficulty  "  or  "impediment  "  such  as 
was  intended  by  the  Act ;  and  that  the  difficulty  or  ira- 
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pediment  has  not  yet  been  removed.    I  think  no  wilful  Judgment, 
neglect  or  default  of  the  plaintiffs  has  been  shewn,  and,  as  Ferguson,  J, 
has  been  said,  our  law  allows  the  devisee  the  benefit  of  the 
excuse  so  long  as  the  difficulty  lasts. 

It  was  said  that  the  plaintiffs  might  have  registered  the 
pages  of  the  will  that  had  not  been  destroyed.  It  was 
answered  that  even  if  this  could  have  been  done,  they  did 
not  contain  any  devise  to  the  plaintiffs.  It  was  suggested 
that  a  probate  might  have  been  registered,  but  there  is  yet 
no  probate.  In  my  opinion  the  plaintiffs  have  not  lost  the 
■devis^^s  to  them  by  reason  of  the  registration  of  instru- 
ments affecting  the  lands  under  which  priority  over  the 
plaintiffs'  claims  is  sought  to  be  established  ;  and  if  I 
&m  right  in  this,  it  disposes  in  the  plaintiffs'  favour  of  the 
question  of  priority  contended  for  by  reason  of  the  regis- 
tration of  the  assignment  from  Albert  O'Neill  to  the 
defendant  Owen,  and  also  the  priority  claimed  by  reason 
of  the  registration  of  the  mortgage  deed  between  the 
same  parties,  dated  the  12th  November,  1887,  and  appar- 
ently taken  by  the  defendant  Owen  as  a  collateral  security 
from  Albert  O'Neill.  The  mortgages,  however,  in  favour  of 
the  Huron  and  Erie  Savings  and  Loan  Company  in  the 
pleadings  mentioned  are,  as  before  stated,  nevertheless,  to 
stand  and  be  considered  good  as  against  the  plaintiffs. 

The  devise  to  the  plaintiffs  was  not  to  come  into  posses- 
sion till  they  they  should  attain  full  age,  not  being  less 
than  twelve  years  from  the  date  of  the  death  of  the  testa- 
tor, who  died  on  or  about  the  9th  of  May,  1877.  They 
are,  therefore,  not  entitled  to  the  possession  of  the  land 
till  the  9th  of  May,  1889. 

The  plaintiffs  ask  to  have  the  will  of  the  late  Harvey 
O'Neill  dated  the  17th  day  of  April,  1877,  established  by 
the  judgment  of  the  Court,  and  to  this  I  think  they  are 
entitled.  The  contents  of  this  will  have  been  and  are  now 
easily  shewn  with  certainty.  They  ask  for  an  order  for  the 
;  delivery  of  possession  of  the  lands  to  them.  To  this  I 
think  they  are  not  yet  entitled,  because  the  twelve  years 
have  not  expired. 
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Judgment.      They  ask  for  an  order  upon  the  defendant  Albert  O'Neili 
Ferguson,  J.      pay  off  the  two  mortgages  to  the  Huron  and  Erie 
Savings  and  Loan  Company,  and  a  declaration  that  they 
are  entitled  to  rank  upon  his  estate  for  the  amount  unpaid 
upon  these  mortgages,  and  to  this  I  think  they  are  entitled. 

I  do  not  yet  see  my  way  to  making  the  declaration  they 
ask  as  to  the  convej-anees  to  Albert  O'^Neill  from  his 
brothers  and  sisters,  for  in  theory  some  interest  may  have 
passed  by  them. 

The  matter  of  the  counter-claim  was  not  as  fully  dis- 
cussed as  perhaps  it  would  have  been  if  the  conclusions 
have  arrived  at  had  been  known  at  the  time,  and,  if  need 
be,  I  will  hear  what  may  further  be  said  as  to  this  before 
the  judgment  is  finally  settled. 

The  collusion  alleged  by  the  defence  has  not  been  proved, 
but  the  defence  did  not  rest  wholly  upon  this,  and  com- 
paratively little  was  said  about  it  at  the  trial.  Such  alle- 
gations were,  for  the  most  part  at  all  events,  confined  to 
the  matters  of  the  counter-claim. 

As  to  the  costs.  The  action  is  primarily  to  establish  the 
will,  though  in  the  event  of  it  being  established,  many 
other  kinds  of  relief  are  asked.  The  general  rule  is  found 
in  Morgan  on  Costs,  345  :  "  Where  the  heir  is  defendant 
he  will  be  entitled  to  his  costs  from  the  plaintiff,  both  at 
law  and  in  equity,  though  an  is8ue  devisavit  vel  non  is 
granted  at  his  request  and  found  against  him,  if  he  has  not 
been  vexatious  or  guilty  of  tampering  with  the  will." 

The  case  of  Macaulay  v.  Kemp,  27  Gr.  442,  was  a  case 
of  impeaching  a  will,  and  shews  on  what  ground  an  unsuc- 
cessful party  may  be  relieved  from  payment  of  costs,  and 
indicates  that  if  there  be  sufl&cient  and  reasonable  ground, 
looking  at  the  knowledge  and  means  of  knowledge  of  the 
opposing  party,  to  question,"  &c. 

In  the  present  case  the  testator  left  his  estate  under  tes- 
tamentary papers  of  the  character  and  in  the  condition 
that  have  been  before  described.  If  there  was  nothing  more 
the  costs  of  establishing  the  will  and  declaring  the  rights 
of  the  parties  interested  would  reasonably  be  paid  out  of 
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the  estate.    It  seems  to  me,  however,  that  the  defendant  Judgment. 
Albert  O'Neill,  the  father  of  the  plaintiffs,  has  by  his  f^EueusoN,  J. 
conduct  in  regard  to  the  estate — with  the  knowledge  of 
the  facts  that  I  have  before  alluded  to — deprived  himself 
of  all  right  to  claim  costs  out  of  the  estate,  or  from  any  one. 

The  defendant  Owen,  in  respect  of  at  least  part  of  his 
contention,  represents  creditors  under  an  assignment  made 
to  him  under  the  Act. 

In  respect  of  another  part  of  his  contention,  he  claims  as 
mortgagee  upon  the  lands,  and  against  the  will.  He  has, 
as  I  have  already  said,  charged  collusion  and  fraud,  which 
he  has  not  proved.  His  position  as  to  costs  of  the  litiga- 
tion, taken  all  in  all,  is  peculiar.  At  present  I  think  there 
appears  enough  in  his  favour  to  relieve  him  from  payment 
of  costs,  and  I  am  inclined  to  think  he  should  have  his  costs 
out  of  the  estate. 

My  present  opinion  then  is  that  the  plaintiffs  and  the 
defendant  Owen  should  have  their  costs  out  of  the  estate 
of  the  late  Harvey  O'Neill,  but  that  the  defendant  Albert 
O'Neill  should  have  no  costs. 

If  counsel  speak  to  the  other  matter  left  open,  they  may 
at  the  same  time  (on  settling  the  judgment)  be  heard  on 
the  question  of  costs,  which  may  so  be  considered  open  for 
that  purpose. 

January  7,  1889.  Counsel  for  both  parties  appeared 
before  Ferguson,  J.,  and  argued  the  questions  that  were 
left  open  for  argument  by  the  foregoing  judgment,  namely, 
the  matter  of  the  counter-claim  and  the  matter  of  costs. 

January  30,  1889.    Ferguson,  J. : — 

As  to  the  counter-claim.  What  is  claimed  by  the  defen- 
dant Owen  is  that  there  should  be  a  reference  to  the  Master 
to  fix  the  value  of  the  crop  of  fall  wheat  that  was  in  the 
ground  at  the  time  the  plaintiffs  took  possession  of  the 
land,  and  one  year's  occupation  rent,  there  being  but  the 
one  season  for  the  use  of  the  farm  after  such  taking  of 
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Judgment,  possession  by  the  plaintiffs,  and  before  the  expiration  of 
Ferguson,  J.  the  twelve  years  mentioned  in  the  will  when  the  plaintiffs 
would  be  entitled  to  the  possession. 

A  copy  of  the  will  is  now  left  with  me,  and  I  find  that 
it  contains  a  provision  respecting  the  land  during  these 
twelve  years.  After  giving  certain  legacies,  which  it  is 
said  are  still  unpaid,  the  will  proceeds :  "  My  request  is 
that  the  land  be  rented  for  grazing  purposes  only  for  the 
term  of  twelve  years,  and  that  the  rent  arising  therefrom 
be  also  dealt  with  in  the  same  manner  as  other  moneys 
hereinbefore  named.'*  If  this  can  be  read  that  the  land  be 
rented  by  my  executors,  &c.,  there  is  an  express  power  to 
the  executors  to  rent  the  land  for  the  twelve  years  for 
grazing  purposes.  If  it  cannot  be  so  read,  there  is  yet  the 
implied  power  to  the  executors  to  lease  the  land  for  or  for 
any  remainder  of  these  twelve  years,  because  their  hand 
was  the  hand  to  receive,  deal  with,  and  distribute  and  pay 
over  the  rents  to  arise,  so  that  the  executors  could  at 
any  time  during  these  twelve  years  have  leased  the  land 
for  the  purposes  mentioned  in  the  will,  and  had  they  done 
so  they  would  have  been  accountable  to  the  parties  entitled 
thereto  in  respect  of  the  rents  arising ;  and  further,  if  the 
executors  had  proved  the  will,  they  might  have  been  held 
accountable  for  neglect  and  default  in  failing  to  lease  the 
land  as  directed,  or  rather  requested,  by  the  testator,  and 
applying  the  rents  according  to  the  will. 

The  executors,  as  I  have  said,  might  at  any  moment 
have  leased  the  land  to  a  tenant.  Such  tenant  would  have 
had  a  good  title,  assuming  that  the  testator  had  such  a 
title,  and  this  is  not  disputed.  The  tenant,  had  there  been 
one,  could  have  evicted  Albert  O'Neill  or  Owen,  had  he 
found  either  in  possession  of  the  land.  He  could  have 
evicted  Albert  O'Neill  even  after  the  fall  crop  spoken  of 
had  been  sown  without  permitting  him  to  reap  it,  for  the 
rule  that  gives  the  tenant  the  right  to  reap  what  has  been 
sown  by  him  is,  as  I  understand,  confined  to  tenancies  at 
will,  and  Albert  O'Neill  was  not  a  tenant  at  will. 

The  wnll,  as  it  appears  to  me,  shews  that  the  testator 
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intended  by  it  to  dispose  of  the  land  altogether,  out  and  Judgment, 
out;  which,  in  a  way,  the  will  actually  does.  Yet  it  Ferguson,  J. 
leaves  these  twelve  years'  use  of  the  lands  under  a  power 
to  be  exercised  by  the  executors ;  and,  by  accident  or 
chance  rather  than  otherwise,  it  was  not  exercised.  It  is 
to  me  not  a  little  difficult  to  perceive  when  such  a  w^ill  has 
been  made,  that  the  heir-at-law  can  take  any  substantial 
interest  in  the  land.  Owen  claims  under  the  heirs-at-law 
as  one  of  the  foundations  of  his  counter-claim ;  and,  even 
assuming  that  any  interest  did  pass  to  the  heirs-at-law,  the 
claim  derived  under  or  from  such  an  interest  was,  as  it 
appears  to  me,  as  a  matter  of  law,  of  an  extremely  uncer- 
tain and  precarious  character,  and  I  think  not  such  as  to 
justify  me  in  directing  the  reference  that  is  asked.  It  is 
to  be  borne  in  mind  in  this  connection  that  Owen  was  never 
in  possession,  and  that  possession  w^as  not  gotten  away 
from  his  assignor,  Albert  O'Neill,  by  force  or  fraud,  as  in 
Boe  Hughes  v.  Dyehall,  Mood.  &  M.  346,  and  cases  of  that 
class,  so  as  to  give  the  right  to  re-take  possession,  cr 
rather  regain  it,  without  proving  title. 

The  other  ground  on  which  it  was  sought  to  maintain 
this  counter-claim  was  the  fact  that  Albert  O'Neill  was  in 
actual  possession  at  the  time  of  the  assignment  by  him  to 
Owen ;  that  the  bare  possession  was  an  assignable  inter- 
est; that  by  the  assignment  Owen  obtained  the  right  to 
the  possession ;  that  the  possession  was  taken  by  the 
plaintiffs  to  his  exclusion  therefrom  ;.  and  that  he  is,  there- 
fore, entitled  to  the  value  of  the  fall  crop  that  was  in  the 
land,  and  the  whole  year's  use  of  the  farm  as  damages  for 
the  act  done  by  the  plaintiffs  in  taking  the  possession  ;  and 
the  well-known  case  of  AsIlpt  v.  Whitlock,  L.  R.  1  Q.  B.  1, 
was  relied  on  ;  but  I  do  not  see  that  that  case  goes  the  length 
that  is  required  to  support  the  contention.  There  the  dis- 
pute was  as  to  the  right  of  possession  and  nothing  more. 
The  part  of  the  head-note  that  states  the  part  of  the 
decision  relied  on  here  is  in  these  words  :  "  A  person  in 
possession  of  land  without  other  title,  has  a  devisable 
interest,  and  the  heir  of  his  devisee  can  maintain  eject- 
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Judgment,   ^^^^j^  against  a  person  who  has  entered  upon  the  land  and 
Ferguson,  J.  cannot  shew  title  or  possession  in  any  one  prior  to  the  tes- 
tator." 

The  Chief  Justice  in  his  judgment  does  say  :  "  There  can 
be  no  doubt  that  a  man  has  a  right  to  devise  that  estate, 
that  the  law  gives  him  against  all  the  world  but  the  true 
;wner."  Mr.  Justice  Mellor  in  his  judgment  says  :  "The 
fact  of  possession  is  prima  facie  evidence  of  seisin  in 
fee.  The  law  gives  credit  to  possession  unless  explained 
and  Mr.  Merewether,  in  order  to  succeed,  ought  to  have 
gone  on  and  shewn  the  testator's  title  to  be  bad,  as 
that  he  was  only  tenant  at  will,  but  this  he  did  not  do." 
The  learned  Judge  then  refers  to  Doe  Hughes  v.  Dyehall, 
before  alluded  to.  In  that  case  the  possession  was  wholly 
unexplained. 

In  this  case,  if  my  judgment  in  the  other  branch,  or  rather 
upon  the  plaintiffs'  case,  is  to  be  taken  as  correct,  the  nature 
of  the  possession  is  fully  seen  and  understood,  its  character, 
as  I  have  said,  being  extremely  uncertain  and  precarious. 
In  that  case  what  was  in  dispute  was,  as  I  have  already 
said,  the  right  to  the  possession  alone.  Here  what  is  in 
contention  is  the  alleged  damages  before  mentioned,  being 
the  value  of  a  crop,  and  for  the  injury  alleged  to  have 
been  sustained  by  the  alleged  deprivation  of  possession  for 
a  whole  year  or  more.  The  two  cases  are  materially  differ- 
ent. The  one  does  not  support  the  contention  in  the  other, 
and  I  am  of  the  opinion  that  the  defendant  Owen  does  not 
on  this  ground  of  contention  shew  enough  to  justify  me  in 
ordering  the  reference  he  asks.  I  am  of  the  opinion  that 
the  counter-claim  should  be  and  it  is  dismissed  with  costs. 

As  to  the  costs  of  action.  I  have  perused,  with  some 
care,  the  authorities  referred  to  by  counsel,  and  my  opinion 
remains  unchanged.  The  defendant  Owen  had  no  connec- 
tion with  the  transaction  that  took  place  after  the  death 
of  the  testator,  and  before  the  making  of  the  assignment 
and  the  mortgage  to  him.  He  had  an  apparent  interest 
in  the  estate  that  had  been  the  property  of  the  testator ; 
and  the  testator  had  left  his  will  and  the  propert^^  referred 
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to  in  it  in  a  condition  to  be  the  subject  of  difficulty  and  Judgment. 

litigation  ;  and  I  think  the  authorities  shew  that,  so  far  as  Ferguson,  J. 

costs  are  concerned,  Owen  was  justified  in  contesting  the 

matter  in  a  reasonable  way.    He  is,  I  think,  entitled  to 

his  costs  of  the  action  out  of  the  estate  of  the  testator.  It 

is  not  disputed  that  the  plaintiffs  are  entitled  to  their  costs 

out  of  the  same  estate. 

If,  however,  upon  a  taxation  of  costs  it  appears  that  the 
defendant  Owen  has  made  any  charges  of  fraud  not 
appertaining  to  the  counter-claim,  he  will  not  only  not 
get  but  will  have  to  pay  the  costs  occasioned  by  these;  and 
in  such  case  the  plaintiflfs'  costs  out  of  the  estate  will  of 
course  be  just  so  much  less. 


/ 
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[CHANCERY  DIVISION.] 

Bank  of  Montreal  v.  Bower  et  al. 

Will — Devise — "  Wish  and  desire" — Precatory  trust— Estate  in  fee. 

A  testator,  by  his  will,  made  an  absolute  gift  of  all  his  property  to  his  wife, 
subject  to  the  payment  of  debts,  legacies,  funeral  and  testamentary  ex- 
penses, and  by  a  subsequent  clause  provided  as  follows  :  "  And  it  is  my 
wish  and  desire  after  my  decease  that  my  said  wife  shall  make  a  will 
dividing  the  real  and  personal  estate  and  effects  hereby  devised  and  be- 
queathed to  her  among  my  said  children  in  such  manner  as  she  shall 
deem  just  and  equitable." 

Held,  that  this  did  not  create  a  precatory  trust  and  that  the  wife  took 
the  property  absolutely. 

In  re  Adams  and  The  Kensington  Vestry,  27  Ch.  D.  394,  and  In  re  Biggies, 
Gregory  v.  Edinondson,  39  Ch.  D.  at  p.  257,  specially  referred  to  and 
followed. 

The  change  in  the  current  of  decision  on  the  subject  of  precatory  trusts 
remarked  upon. 

This  was  a  mortgage  action  in  which  the  defendants 
contended  that  the  mortgagor  had  a  life  estate'only,  in  the 
lands  mortgaged,  and  consequently  could  not  make  a 
mortgage  in  fee. 

The  mortgagor's  title  was  derived  under  the  will  of  her 
deceased  husband  Joseph  Bower,  which  will  gave  her  the 
property  absolutely,  subject  to  the  payment  of  debts,  some 
trifling  legacies,  and  funeral  and  testamentary  expenses ; 
but  also  contained  the  following  clause  : 

"  And  it  is  my  wish  and  desire,  after  my  decease,  that 
my  said  wife  shall  make  a  will  dividing  the  real  and  per- 
sonal estate  and  effects,  hereby  devised  and  bequeathed  to 
her,  among  my  said  children  in  such  manner  as  she  shall 
deem  just  and  equitable." 

The  action  was  tried  at  Ottawa,  on  April  30th,  1889, 
before  Ferguson,  J. 

McCarthy,  Q.C.,  and  R.  G.  Code,  for  the  plaintiffs.  The 
early  part  of  the  will  clearly  gives  the  fee  to  the  mortgagor 
subject  only  to  the  payment  of  debts,  legacies,  funeral  and 
testamentary  expenses.  The  subsequent  clause  does  not  cut 
down  the  estate,  or  create  a  trust.    The  property  devised 
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in  the  will  is  all  the  property,  and  nothing  is  defined  or  Argument, 
described  in  the  subsequent  clause.  The  widow  takes  abso- 
lutely, and  is  complete  owner:  InreHutchivson  and  Tenant, 
8  Ch.  D.  540 ;  Breton  v.  Mockett,  9  Ch.  D.  95  ;  JSfelles  v. 
Elliot,  25  Gr.  329  ;  Stead  v.  Meller,  5  Oh.  D.  225.  There  is 
no  definite  gift  ovei-,  and  no  precatory  trust :  Parnall  v. 
ParnaU  9  Ch.  D.,  at  p.  97,  per  Malins,  V.C.  If  the  w^idow 
took  any  interest  at  all  the  remainder  was  uncertain.  This 
case  is  similar  to  Mussoorie  Bank  v.  Raynor,  7  App.  Cas., 
at  p.  331,  where  the  property  was  given  over  only  when 
no  longer  required  by  the  first  taker.  The  testator  intended 
the  widow  to  deal  with  the  property  as  she  pleased  :  Lamhe 
V.  Eames,  at  pp.  600,  602.  The  Court  must  look  at  the 
whole  will,  not  merely  at  particular  words  :  In  re  Biggies, 
Gregory  v.  JSdmondson,  89  Ch.  D.  253 ,  In  re  Adams  and 
The  Kensington  Vestry,  27  Ch.  D.,  at  p.  408,  per  Baggallay, 
L.J.,  and  p.  410,  per  Cotton,  L.J. 

Kidd,  for  the  defendants,  The  use  of  the  words  "  wish 
and  desire,"  creates  a  trust :  Lewin  on  Trusts,  8th  ed.,  p. 
131.  The  children  are  entitled  under  the  will:  Liddard 
V.  Liddard,  28  Beav.  266 ;  Flndlay  v.  Fellows,  14  Gr.  66. 
The  widow  only  takes  a  life  estate  :  Le  Marchant  v.  Lg 
Marchant,  L.  R.  18  Eq.  414.  When  such  words  are  used 
as  in  full  confidence,"  "  confiding  in  his  honor/'  &c.,  the 
devisee  only  takes  a  life  estate :  Wace  v.  Mallard,  21  L.  J. 
Ch.  355  ;  Gurnick  v.  Tucker,  L.  R.  17  Eq.  320  ;  Wood  v. 
Cox,  1  Keen  317. 

McCarthy,  Q,  C,  in  reply.  The  later  cases  differ  from 
the  earlier  ones,  and  the  Courts  now  lean  against  precatory 
trusts. 

May  14th,  1889.    Ferguson,  J.  :— 

The  action  is  upon  a  mortgage  made  by  the  defendant 
Mary  Ann  Bowser,  the  widow  of  the  late  Joseph  Bower,  to 
secure  the  payment  of  certain  promissory  notes  which  she 
had  endorsed  for  the  accommodation  of  Bower,  Porter  and 
Bower,  being  two  sons  and  a  son-in-law  of  her  and  the 
testator  Joseph  Bowei*. 
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Judgment.       ^}iq  making  of  the  mortgage  is  admitted.  It  is  over  due^ 
Febguson,  J.  and  it  is  alleged  that  there  is  unpaid  upon  it  a  balance  of 
$8,188.69. 

The  plaintiffs  ask  payment  of  the '  amount  remaining 
unpaid  on  the  mortgage,  or  a  sale  of  the  lands,  an  order 
for  possession  of  the  lands,  &c.,  the  relief  that  is  usually 
asked  in  mortgage  cases. 

The  contention  in  the  case  arises  as  to  the  title  that  the 
mortgagor  had  when  she  executed  the  mortgage,  and  this 
depends  upon  the  true  construction  and  meaning  of  the 
will  of  the  late  Joseph  Bower. 

The  defendant  Harvey  Bower  was  made  a  party  to  repre- 
sent a  class,  the  children  of  the  testator,  and  the  contention 
of  the  defence  is  that  by  this  will,  the  mortgagor  took  at 
most  only  a  life  estate  in  the  lands  mortgaged,  and  there  is 
a  trust  in  favour  of  the  children  of  the  testator  in  respect 
of  the  fee  in  the  lands. 

The  plaintiffs  contend  that  the  mortgagor  took  by  the 
will  an  estate  in  tee  in  the  lands,  and  that  this  she  mort- 
gaged to  them. 

The  will  is  a  very  short  one.  It  commences  by  devising 
and  bequeathing  all  the  messuages  lands,  tenements  and 
hereditaments,  and  all  other  household  furniture,  ready 
money, securities  for  money , money  secured  by  life  insurance, 
goods  and  chattels,  and  all  other  the  real  and  personal 
estate  and  effects  whatsoever  and  wheresoever  of  the 
testator  to  the  testator's  wife  (the  mortgagor)  her  heirs, 
executors,  administrators  and  assigns^  to  and  for  her  and 
their  own  absolute  use  and  benefit  according  to  the  nature 
and  quality  thereof  respectively,  subject  only  to  the  pay- 
ment of  the  testator's  debts,  funeral  and  testamentary 
expenses,  the  charges  of  proving  and  registering  the  will, 
and  the  payment  of  the  legacies  given.  Then  follow  gifts 
of  legacies  of  ten  shillings  each,  to  each  of  the  testator's  ten 
children.  After  which,  and  apparently  in  a  separate  clause 
or  paragraph,  are  these  words : 

"  And  it  is  my  ivish  and  desire,  after  my  decease,  that  my 
said  wife  shall  make  a  will  dividing  the  real  and  personal 
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estate  and  effects  hereby  devised  and  bequeathed  to  het  judgment, 
among  my  F,aid  children  in  such  manner  as  she  shall  deem  Ferguson,  J. 
just  and  equitable."  This  is  the  last  clause,  excepting  formal 
parts. 

The  will  bears  date  the  3rd  day  of  May,  1864,  and  by 
the  probate  thereof  the  testator  seems  to  have  died  on  or 
about  the  7th  day  of  September,  1870. 

The  land  mortgaged  to  the  plaintiffs  was  part  of  the  real 
estate  of  the  testator.  The  mortgage  bears  date  the  7th 
day  of  July,  1885. 

In  this  will  there  is,  in  the  first  place,  an  absolute  gift  of 
this,  amongst  other  properties,  to  the  mortgagor,  the  widow 
of  the  testator.    No  stronger  or  more  effective  words  could, 
I  think,  have  been  used  by  the  testator  for  this  purpose 
than  are  employed  in  the  will,  in  making  this  gift.  Then, 
as  said  by  James,  L.  J.,  in  the  case  Lamhe  v.  Eames^  L.  R.  6 
Ch.,  at  p.  599,  one  has  to  be  satisfied  that  this  gift  is  after- 
wards cut  down.    There  is  no  doubt  that  the  words  wish 
and  desire  "  have  been  held  to  be  precatory  words  upon 
which  an  implied  trust  may  arise :  Lewin  on  Trusts,  7th 
ed.,  118,  119,  and  the  cases  there  referred  to  ;  but  it  is  not 
in  every  case  in  which  these  or  the  like  words  are  employed 
by  a  testator  that  such  a  trust  does  arise,  and,  besides  the 
law  on  this  subject  seems  lately  to  have  undergone  some 
changes.    It  is  said  that  the  current  of  decisions  with 
regard  to  precatory  trusts  is  now  changed,  and  the  Court 
will  not  allow  a  precatory  trust  to  be  raised  where  the  tes- 
tator shows  an  intention  to  leave  property  absolutely. 
Brett's  L.C.  in  Eq.  p.  13,  under  In  re  Adeems  and  The 
Kensington  Vestry,  27  Ch.  D,  394,  where  the  author  says 
that  the  decision  of  the  Court  of  Appeal  in  that  case  may 
be  considered  as  finally  settling  the  conflict  between  the 
older  and  the  modern  authorities  on  the  subject  of  "Preca- 
tory Trusts."    There  the  testator  gave  "  all  his  real  and 
personal  estate  and  effects  wheresoever  and  whatsoever 
unto  and  to  the  absolute  use  of  his  wife;  her  heirs,  execu- 
tors, administrators  and  assigns,  in  full  confidence  that  she 
would  do  what  was  right  as  to  the  disposal  thereof  between 
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Judgment.   }iis  children,  either  in  her  lifetime,  or  by  will  after  her 
FERGusoy,  J.  decease,"  and  it  was  decided  that  the  widow  took  an  abso- 
lute  interest  in  the  property,  '-'unfettered  by  any  trust  in 
favour  of  the  children." 

In  the  same  case  Cotton,  L.J.,  says,  at  p.  410 :  "  I  have 
no  hesitation  in  saying  myself,  that  I  think  some  of 
the  older  authorities  went  a  great  deal  too  far  in  holding 
that  some  particular  words  appearing  in  a  will  were 
sufficient  to  create  a  trust.  Undoubtedly  confidence,  if 
the  rest  of  the  context  shews  that  a  trust  is  intended, 
may  make  a  trust,  but  what  we  have  to  look  at  is  the 
whole  of  the  will  which  we  have  to  construe,  and  if  the 
confidence  is  that  she  will  do  what  is  right  as  regards  the 
disposal  of  the  property,  I  cannot  say  that  that  is,  on  the 
true  construction  of  the  will,  a  trust  imposed  upon  her. 
Having  regard  to  the  later  decisions,  we  must  not  extend 
the  old  cases  in  any  way,  or  rely  upon  the  mere  use  of  any 
particular  words,  but,  considering  all  the  words  which  are 
used,  we  have  to  see  what  is  their  true  effect,  and  what  was 
the  intention  of  the  testator  as  expressed  in  his  will." 

And  Mr.  J ustice  Lindley,  at  p.  411,  after  quoting  from  the 
judgment  in  the  case  Mussoorie  Bank  v.  Raynor,  7  App. 
Cas.  321,  330  (P.  C),  says  :  "I  am  very  glad  to  see  that  the 
current  is  changed,  and  that  beneficiaries  are  not  to  be  made 
trustees  unless  intended  to  be  so  by  the  testator." 

Notwithstanding  the  ingenious  and  forcible  contention 
to  the  contrary,  I  cannot  but  think  there  is  much  similarity 
between  the  effects  of  the  words  used  in  the  will  in  the 
above  case  in  27  Ch.  D.,  and  the  effect  of  those  employed 
in  the  will  in  the  present  case. 

A  very  large  number  of  cases  were  referred  to  by  counsel. 
They  cited,  I  think,  all  the  recent  cases,  and  many  of  the 
older  ones. 

In  considering  questions  arising  upon  the  construction 
of  wills,  one  searches  almost  in  vain  to  find  the  identical 
words  of  the  will  in  question  in  a  decided  case.  I  have 
at  some  trouble  examined  the  cases  relied  on  by  counsel, 
and  am  of  the  opinion  that  there  is  not  the  trust  con- 
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tended  for  by  the  defence,  and  that  the  true  view  is  Judgment, 
such  as  stated  by  Bowen,  L.  J.,  in  the  case  In  re  Diggles,  Ferguson,  J. 
Gregory  v.  Edmondson,  39  Oh.  at  p.  257,  namely,  that  no 
obligation  at  all  was  imposed  upon  the  widow,  but  only  a 
request  made  to  her;  that  there  was  no  trust,  and  that  she 
took  the  estate  absolutely.  I  am  unable  to  read  the  recent 
cases  on  the  subject  and  understand  that  they  permit  me 
to  arrive  at  any  other  conclusion. 

The  plaintiffs  are,  I  think,  entitled  to  the  relief  they  ask, 
an  order  for  payment  of  the  money.    In  default  a  sale  of  . 

te  lands,  with  the  reference  to  the  Master  at  Ottawa,  an 
order  for  possession,  &c.,  &c.,  with  costs. 

Judgment  accordingly, 
G.  A.  B. 
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[CHANCERY  DIVISIOIST.] 

Darby  v.  The  Corporation  of  the  City  of  Toronto 

ET  AL. 

Municipal  corporations— 52  Vic.  ch.  7S,  sec.  14,  {0.} — Representation  pre- 
vious to  submission  of  money  by-law — Costs. 

Under  52  Vic.  ch,  73,  sec.  14,  (O.),  the  Corporation  of  the  City  of  Toronto,. 
"  may  by  by-law  entrust  the  management  and  control  of  the  erection  and 
completion  of  the  proposed  new  combined  court-house  and  city  hall, 

*  *  to  a  commission  consisting  of  three  members  who  shall  be  ap- 
pointed by  by-law." 

The  council  previous  to  the  submission  to  the  vote  of  the  electors  of  a 
by-law  for  the  raising  of  money  to  erect  such  court-house,  published  a 
pamphlet  which  contained  under  the  heading,  "Some  of  the  reasons 
why  the  buildings  shovild  be  erected,"  this  clause  '*  In  order  that  the 
buildings  may  be  erected  in  accordance  with  the  plans  and  specifications, 

*  *  legislation  has  been  obtained,  authorizing  the  appointment  of 
three  commissioners,  to  whom  will  be  entrusted  the  supervision  of  the 
work."  After  the  by-law  was  approved  of  and  passed,  the  council 
decided  not  to  appoint  commissioners. 

In  an  action  by  a  ratepayer  to  enjoin  the  corporation  from  proceeding  with 
the  work,  pending  the  appointment  of  such  commissioners,  or  for  a  man- 
damus ordering  the  council  to  make  such  appointment.    It  was 

Held,  that  as  there  was  no  person  or  class  of  persons  for  whose  benefit  the 
power  under  52  Vic.  ch.  73,  sec.  14,  (0.),  was  conferred,  or  upon  whom 
a  right  was  conferred  to  have  it  exercised,  such  power  was  not  obliga- 
tory but  only  permissive. 

Held,  also,  that  as  the  representation  contained  in  the  pamiphlet  formed 
no  part  of  the  by-law,  and  was  not  a  representation  of  an  existing  fact, 
but  a  mere  statement  of  intention  and  formed  no  part  of  a  binding  bar- 
gain between  the  corporation  and  the  ratepayers,  there  wais  nothing  to 
bind  the  former  to  adhere  to  it,  and  they  were  at  liberty  to  revoke  or 
disclaim  that  intention  and  take  another  course,  and  that  the  action 
should  be  dismissed  ;  but  as  the  conduct  of  the  corporation  was  so 
discreditable  in  the  matter,  their  costs  were  refused.! 

Remarks  upon  the  practice  of  taking  a  plebiscite  upon  a  subject  wholly 
within  the  discretion  of  a  corporation. 

Statement.  This  was  a  motion  for  an  injunction  made  by  George 
Darby,  in  an  action  on  behalf  of  himself  and  all  other 
rate-payers  of  the  city  of  Toronto  against  the  corporation 
of  the  said  city,  John  McMillan*  and  John  Patterson,*  to 
restrain  the  defendants  from  entering  into  any  contract 
for  the  erection  of  a  court-house  and  city  hall  in  the  said 
city  until  three  commissioners  had  been  appointed  ta 
supervise  the  work,  or  for  a  mandamus  compelling  the  City 
Council  to  appoint  such  Commissioners, 

*The  defendant  McMillan  was  President  of  the  council,  and  the  acting 
mayor,  and  the  defendant  Patterson  was  the  acting  treasurer  of  the  city 
during  the  temporary  absence  in  England  of  the  Mayor  and  Treasurer  on 
municipal  business. — Rep. 


DARBY  V.  GlTY  OF  TORONTO. 


556 


Under  52  Vic.  ch.  78,  sec.  14  (0.),  the  corporation  "  may  by  ^tatement, 
by-law  entrust  the  management  and  control  of  the  erection 
and  completion  of  the  proposed  new  combined  court-house 
and  city  hall    *    *    to  a  commission  consisting  of  three 
members  who  shall  be  appointed  by  by-law,"  &;c.  1  ' 

It  appeared  from  the  affidavits  filed  that  although  pre- 
vious by-laws  for  raising  money  for  the  building  of  the 
court-house  and  city  hall  had  been  passed,  a  further  sum  of 
^600,000  was  required,  and  that  a  by-law  to  authorize  the 
issue  of  debentures  for  that  purpose  was  submitted  for 
approval  to  the  vote  of  the  ratepayers  on  May  18th,  1889 : 
that  previous  to  such  submission,  a  pamphlet  giving  infor- 
mation and  particulars  of  the  court-house  and  city  hall 
scheme  had  been  printed  and  circulated  among  the  rate- 
payers by  the  Court  House  Committee,*  which  pamphlet 
was  signed  by  the  Mayor,  and  the  Chairman  of  the  Court 
House  Committee  who  were  authorized  so  to  do  by  reso- 
lution  of  the  council :  that  under  the  heading  "  Some 
of  the  reasons  why  the  buildings  should  be  erected"  was 
this  clause :  In  order  that  the  buildings  may  be  erected 
in  accordance  with  the  plans  and  specifications  already 
adopted,  legislation  has  been  obtained  authorizing  the 
appointment  of  three  commissioners,  to  whom  will  be 
entrusted  the  supervision  of  the  work,  thereby  securing 
the  carrying  out  thereof  strictly  in  accordance  with  the 
plans  and  specifications,  and  without  extras:"  that  the 
by-law  was  submitted  and  approved  of  by  a  majority  of 
the  ratepayers  who  voted,  but  after  it  was  so  approved  of, 
and  after  it  was  passed  by  the  corporation  of  the  said  city, 
the  Court  House  Committee  reported  against  the  appoint- 
ment of  a  commission  and  instructed  the  city  solicitor  to 
prepare  the  contracts  for  the  several  works  in  connection  ^ 
with  the  said  buildings,  and  the  council  adopted  that  report. 

The  motion  came  on  for  argument  on  July  2nd,  1889, 
before  Osler,  J.A-f 

*A  committee  of  the  council  appointed  to  deal  with  the  building  of 
he  court-house  and  city  hall, — Rep. 
t  Sitting  at  the  request  of  and  for  Boyd,  C,  as  vacation  Judge.  — Kkp 
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Argument  W.  M.  Ilall^oT  the  plaintiff.  The  plaintiff  has  the  right 
to  bring  this  action  withotit  making  the  Attorney-General 
a  party :  Wilkie  v.  The  Corporation  of  the  Village  of 
Clinton,  18  Gr.  557  ;  Wallace  The  Corporation  of  the 
Town  of  Orangeville,  5  O.  R.  37;  Blaikie  v.  Staples,  IS- 
Gr.  67;  Morrow  v.  Connor,  11  P.  K  423.  The  defen- 
dants should  be  restrained :  Helm  v.  The  Corporation  of 
the  Town  of  Port  Hope,  22  Gr.  273.  The  pamphlet  repre- 
sented that  the  money  to  be  raised  would  only  be  expended 
in  one  way,  viz., by  a  commission.  The  wording  of  that  repre- 
•  s^entation  was  definite :  "  To  whom  will  he  entrusted  the 
supervision  of  the  work,  &c."  TheplaintiflT  and  other  rate- 
payers, whose  votes  approved  of  the  by-law^  were  misled  by 
that  representation.  The  permission  given  by  the  statute  52 
Vic.  ch.  73,  sec,  14  (O,),  creates  a  duty,  and  the  corporation 
must  appoint  a  commission.  The  moneys  to  be  raised  under 
the  by-law  are  trust  funds  ;  Smith  v.  The  Corporation  of  the 
Township  of  Raleigh,  3  O.  R.  at  p.  411  j  citing  Dillon  on 
Corporations,  2nd  sec.  437^  and  The  Mayor,  (^c,  of  Gloucester 
V,  Oshorn,  1  H.  L.  C.  at  p.  285  ;  Kerr  on  Injunctions,  3rd 
ed.,  569;  Attorney- General  v.  The  Mayor,  ofWigav^ 
5  D.  M,  Is  G.,  at  p.  54  ;  The  Queen  v.  The  Mayor,  &c.,  of 
Exeter,  6  Q.  B.  D.  135  ;  Maxwell  on  the  Interpretation  of 
Statutes,  2nd  ed.,  287 ;  Macdougall  v.  Paterson,  11  C.  B.  755, 
C,  R.  W,  Biggar,  contra.  The  legislation  by  the  statute 
52  Vic.  ch.  73;  sec.  14  (0,),  was  merely  permissive  and  not 
mandatory.  The  representation  in  the  pamphlet,if  anything, 
was  a  mere  intimation  of  intention,  and  is  not  definite 
enough  even  for  that.  No  such  intimation  could  possibly 
be  binding,  and  the  corporation  or  committee  in  the  exercise 
of  a  careful  discretion  might  find  it  advisable  in  the  interests 
«  of  the  whole  city  to  change  it,  even  if  made.  The  trust,  if 
any  exists,  is  only  to  ap))ly  the  money  in  the  erection  of  a 
Court  House  and  City  Hall,  not  to  appoint  a  commission. 
The  Queenx.The  Bishop  of  Oxford,46  Q.B.D.at  pp  553,594-5; 
Northiuood  v.  The  Corporation  of  the  Township  of  Raleigh, 
3  0.  R.  347 ;  Chrysler  v.  The  Township  of  Sarnia,  15  O.  R. 
180 ;  West  Nissouri  v.  North  Dorchester ^  14  O.  R,  294 ; 
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R€  Neath     Brecon  R  W,  Co.,  L,  R.  9  Ch.  263  ;  The  York  <^  Judgment. 
Midland  R.  W,  Co.  v,  The  Qmen,  1  E.      B.  858.  Oslee 
Hall,  in  reply. 

July  9, 1889,    OsLER,  J,  A.  :— 

The  motion  for  the  injunction  is  based  on  two  grounds, 
(1)  that  upon  the  true  construction  of  section  14  of  the 
Act  of  last  session  it  is  compulsory  upon  the  council  to 
appoint  a  commission,  and  that  the  language  of  the  section! 
though  in  form  wholly  permissive  —  the  council  mayr^ 
appoint — is,  under  the  circumstances,  to  be  read  in  a 
mandatory  sense — the  council  shall  or  must  appoint.  (2) 
That  by  reason  of  certain  representations  made  to  the 
electors  by  or  on  behalf  of  the  council  previous  to  the 
voting  on  the  by-law,  the  council  have  precluded  them- 
selves from  proceeding  with  the  erection  and  construction 
of  the  Court  House  except  through  the  medium  of  a  com- 
mission, which,  since  the  passage  of  the  by-law  they  have 
declared  their  determination  not  to  appoint. 

I  am  clearly  of  opinion  that  there  is  nothing  in  the 
first  ground  of  objection.  There  are,  no  doubt,  cases  in 
which  the  Court  will  construe  as  compulsory,  language 
which  is  in  itself  merely  directory  or  enabling,  but  the 
<3uestion  in  these  cases  always  is,  whether,  though  the  ^ 
statute  in  terms  creates  only  a  power,  the  circumstances  } 
are  such  as  to  create  a  duty.  If  that  is  not  manifest,  i 
enabling  words  cannot  have  a  compulsory  force.  The 
previous  decisions  on  the  subject  were  considered,  and  the 
law  authoritatively  declared  in  the  case  of  Julius  v- 
Bishop  of  Oxford ,  5  App.  Ca^s.  214,  The  Lord  Chancellor 
(Earl  Caiins)  at  p.  225  said  that  the  cases  appear  to  decide 
nothing  more  than  this,  "  that  where  a  power  is  deposited 
with  a  public  officer  for  the  purpose  of  being  used  for  the 
benefit  of  persons  who  are  specifically  pointed  out,  and  with 
regard  to  whom  a  definition  is  supplied  by  the  Legislature 
of  the  conditions  upon  which  they  are  entitled  to  call  for 
its  exercise,  that  power  ought  to  be  exercised,  and  the  Court 
will  require  it  to  be  exercised."  And  Lor<l  Penzance,  at 
p,  232,  spoke  to  the  same  effect ;  "  The  conclusion  arrived 
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Judgment,  at  by  the  Courts  in  these  eases  was  this,  that  regard 
OsLER  being  had  to  the  subject  matter,  to  the  position  and  character 
J.  A.  lY^Q  person  empowered,  to  the  general  objects  of  the 

statute,  and,  above  all,  to  the  position  and  rights  of  the 
person  or  class  of  persons,  for  whose  benefit  the  power  was 
conferred,  the  exercise  of  any  discretion  by  the  person 
empowered  could  not  have  been  intended." 

Now,  in  the  present  case  the  power  which  it  is  said  the 
council  is  bound  to  exercise,  is  conferred  by  section  14,  a 
section  which  stands  alone.  It  enacts  simply  that  the  council 
may  by  by-law  submit  the  control  and  management  of 
the  erection  and  completion  of  the  proposed  new  combined 
Court  House  and  City  Hall  to  a  commission  consisting  of 
three  members  who  shall  be  appointed  by  by-law,  and 
shall  receive  such  remuneration  as  the  council  may  by  the 
same  or  by  any  other  by-law  determine." 

There  is  nothing  in  the  rest  of  the  Act.  or  in  any  pre- 
1  vious  legislation  on  the  subject,  to  control  the^plain  and 
ordinary  meaning  of  these  words,  which  are  in  themselves., 
so  far  as  the  appointment  of  a  commission  is  concerned, 
wholly  permissive  and  enabling.  We  are  shut  up  to  the 
terms  of  the  section,  and  it  is  as  plain  as  anything  can  be 
that  one  essential  requisite  for  the  construction  contended 
for  is  wholly  wanting,  namely,  the  existence  of  any  person 
or  class  of  persons  for  whom  or  for  whose  benefit  the  power 
is  conferred,  or  upon  whom,  under  any  circumstance,  a 
right  is  conferred  to  have  the  power  exercised.  It  is  im- 
possible to  say  that  the  general  body  of  ratepayers  have 
such  a  right  unless  we  are  prepared  to  affirm  it  of  number- 
less other  instances  in  which,  under  the  Municipal 
Act,  or  under  special  Acts,  the  council  is  empowered  to 
pass  by-laws.  In  this,  as  in  all  such  cases,  the  power  is 
reposed  in  them  as  representing  the  whole  corporation  to 
be  used  or  not  as  in  their  discretion  they  may  think  proper. 
It  would  hardly  have  occurred  to  any  one  to  raise  a  doubt 
about  it  if  the  expenditure  upon  the  buildings  could  have 
been  confined  within  the  original  limits,  although,  if  the 
Act  imposes  the  duty  of  appointing  a  commission  it  exists 
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quite  irrespective  of  the  additional  expenditure  authorized  Judgment, 
by  the  present  by-law. 

The  other  ground  on  which  the  Court  is  asked  to  inter- 
fere bears  a  more  plausible  appearance. 

It  is  shewn  that  a  few  days  before  the  voting  took 
place  the  council  caused  to  be  distributed  among  the  rate- 
payers at  a  very  considerable  expense,  a  pamphlet  contain- 
ing a  picture,  copies  of  the  floor  plans,  and  a  full  descrip- 
tion of  the  proposed  buildings,  and  a  mass  of  detailed 
information  as  to  the  negotiations  which  had  taken  place^ 
between  the  county  and  the  city  on  the  subject  of  the 
court  house,  the  position  of  the  city  as  regarded  its  legal 
liability  to  erect  it,  and  the  pressing  necessity  there  was 
for  proceeding  with  it  at  once.  The  particulars  of  the 
debenture  debt  $1,050,000,  already  authorized  for  construc- 
tion, were  given,  and  it  was  shewn  that  the  further  sum 
of  $600,000,  now  ask>ed  for,  was  necessary  in  order  to  carry 
out  the  scheme  on  the  scale,  and  at  the  cost  designed. 
The  pamphlet,  which  purports  to  be  signed  on  behalf  of 
the  council,  by  the  Mayor  and  the  Chairman  of  the  Court 
House  Committee  concludes  with  a  number  of  desultory 
disconnected  paragraphs  headed  Some  of  the  reasons  why 
the  buildings  should  be  erected,"  one  of  which  reads  thus : 

"  In  order  that  the  buildings  may  be  erected  in  accord- 
ance with  the  plans  and  specifications  already  adopted, 
legislation  has  been  obtained  authorizing  the  appointment 
of  three  commissioners,  to  whom  will  be  entrusted  the 
supervision  of  the  work,  thereby  securing  the  carrying  out 
thereof  strictly  in  accordance  with  the  plans  and  specifica- 
tions, and  without  extras." 

The  by-law  was  carried  by  a  very  large  majority  of  votes, 
and  has  since  been  duly  passed  by  the  council.  The  plain- 
tiff and  two  or  three  other  deponents  state  that  they  would 
not  have  voted,  and  their  belief  that  many  ether  persons 
would  not  have  voted  as  they  did  in  favour  of  the  by-law, 
had  they  not  been  induced  by  this  paragraph  to  believe 
that  a  commission  would  be  appointed  as  stated  therein. 

In  the  absence  of  the  Mayor,  the  council,  it  appears, 
have  by  a  majority  resolved  not  to  appoint  one. 
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Judgment.  Qn  behalf  of  the  plaintiffs,  it  was  strongjly  urged  that 
OsLER  the  counsel  were  bound  to  make  good  the  representation  i 
contained,  as  it  is  said,  in  the  above  paragraph,  and  that 
the  by-law  must  be  deemed  to  have  been  voted  for  on  the 
faith  of  such  representation,  so  as  to  preclude  the  council 
from  expending  the  money  voted  thereby,  until  a  com- 
mission should  be  appointed.  The  by-law  itself  is  not  I 
attacked,  nor  is  the  right  of  the  defendants  to  raise  the 
money  as  thereby  authorized  disputed. 

The  question  then  is,  what  this  representation  amounts 
to,  and  how  far  it  can  be  considered  the  foundation  of  a 
right  of  action  in  the  plaintiff  or  any  one  else  against  the 
corporation. 

A  by-law  is  not  a  contract  between  the  ratepayers  and 
the  council.  It  is  a  piece  of  legislation  which  must  some- 
times, as  in  the  present  instance,  be  sanctioned  by  the  vote 
of  the  former  ;  and  if  that  has  been  obtained  by  improper 
means  the  by-law  may  be  set  aside.  Thus,  if  there  was 
reason  to  believe  that  it  had  been  carried  by  misrepresen- 
tation of  existing  facts  put  forth  by  the  council  or  those 
interested  in  passing  it,  I  apprehend  that  in  a  clear  case  of 
that  kind  the  Court  would  have  no  difficulty  in  setting  it 
aside. 

Again,  if  the  by-law  on  its  face  professed  to  be  founded 
upon  some  course  to  be  taken  by  the  council  in  the  future, 
as  for  instance,  the  appointment  of  a  commission,  that  being 
declared  by  the  by-law  itself,  the  council  would  probably 
not  be  permitted  to  recede  from  that  position,  or  to  say 
that  the  power  to  pass  and  to  act  under  the  by-law,  had 
been  conferred  by  the  vote  of  the  ratepayers  upon  any 
other  terms  than  those  imposed  by  the  by-law  itself. 

The  case  before  me  differs  from  both  of  the  cases  sug- 
gested. The  representation  forms  no  part  of  the  by-law, 
and  is  not  a  representation  of  an  existing  fact,  as,  that 
the  council  had  appointed  a  commission.  At  the  furthest^ 
it  is  no  more  than  a  statement  that  legislation  had  been 
obtained  authorizing  the  council  to  appoint  a  commission 
(which  was  so  far  true),  and  that  it  was  their  intention  ^ 
to  appoint  one. 
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Now,  apart  from  the  difficulty  that  the  council  have  not  Judgment, 
declared  their  intention  by  by-law,  and  that  the  appointment  Qsler 
of  a  commission  was  not  a  term  or  condition  expressed  in  J-^- 
the  by-law  to  be  voted  on,  it  is,  in  my  opinion,  impossible 
to  maintain  that  this  representation  forms  part  of  a 
bargain  in  the  sense  of  a  binding  bargain  between 
the  council  and  the  ratepayers.    There  was  no  contract, 
no  misrepresentation  of  any  existing  fact.    Any  one  who 
thought  about  the  matter  for  a  moment  would  see  that  it 
was  a  mere  representation  of  intention  ;  and  that,  as  such, 
there  was  nothing  to  bind  the  council  to  adhere  to  it. 
They  were  at  liberty  to  revoke  or  disclaim  that  intention 
and  take  a  different  course  if  they  should  think  proper. 
It  appears  to  me  that  they  are  within  their  legal  rights  in  \ 
doing  so,  and  that  the  motion  for  the  injunction  must,  / 
therefore,  be  refused. 

The  plaintiff  may,  if  he  wishes  turn  the  motion  into  a 
motion  for  judgment  to  avoid  further  expense. 

An  affidavit  has  been  filed  on  behalf  of  the  couneil,  in 
which  it  is  stated  that  they  have  submitted  to  the  vote  of 
the  electors  the  question  whether  they  are  in  favour  of 
the  appointment  of  a  paid  commission  of  three  persons  at 
a  cost  of  $8,000  per  annum  for  a  probable  term  of  five 
years. 

I  cannot  see  what  this  has  to  do  with  the  case.  It  is 
another  instance  of  a  pernicious  practice  which  has  been 
too  frequently  resorted  to,  of  taking  a  plebiscite  upon  a 
subject  wholly  within  the  discretion  of  the  council, 
which  it  is  their  duty  to  decide  and  to  take  the  responsi- 
bility of  deciding,  themselves,  without  putting  the  public 
to  expense.  In  this  case,  it  is  true,  no  additional  expense 
will  be  incurred  as  there  is  also  a  by-law  to  be  voted  on, 
but  the  practice  is  none  the  less  objectionable  as  an^ 
attempt  to  evade  responsibility  and  to  place  it  where  it 
does  not  belong. 

As  regards  the  costs  of  the  application.  In  deciding 
whether  or  not  an  injunction  should  issue  I  have  nothing 
to  do  with  the  propriety  of  the  course  adopted  by  the 

71 — VOL.  XVII.  O.R. 


562 


THE  ONTARIO  REPORTS,  1889- 


[vol. 


Judgment,  council  in  repudiating  a  representation  apparently  put 
OsLER  forward  by  their  authority,  and  calculated  to  mislead 
J. A.  persons  who  thought  a  commission  desirable,  into  believ- 
ing that  the  council  would  appoint  one.  In  disposing 
of  the  costs  however,  I  am  at  liberty  to  say  that  the 
conduct  of  the  council  appears  to  me  to  have  been  so  dis- 
creditable that  their  costs  ought  to  be  refused. 

G.A.B. 


[CHANCERY  DIVISION.] 

Barber  et  al.  v.  McKay  et  al. 

Action  for  recovery  of  land — Probate — Evidence  of  will — Pleading — Com- 
mon source  of  title — Indirect  admission  in  pleading — R.S.O.  1887,  ch. 
61,  sees.  38.  44. 

In  an  action  for  the  recovery  of  land,  the  plaintiffs  claimed  title  under  a 
deed  from  the  executors  of  one  S. ,  but  the  only  evidence  of  that  will 
produced  by  them  was  the  copy  of  the  probate  from  the  Registry  oflB.ce, 
with  the  affidavit  of  verification  attached. 

Held,  that  this  was  not  proper  evidence  of  the  will,  no  notice  having  been 
given  under  R.S.O.  1887,  ch.  61,  sec.  38. 

The  plaintiffs,  however,  sought  to  support  their  case  by  reference  to  a  cer^ 
tain  statement  in  the  defendants  pleading,  in  which,  besides  denying 
their  right  to  recover,  she  herself  also  claimed  title  under  a  deed  from 
the  executors  of  S. 

Held,  that  they  could  not  take  that  part  of  the  pleading  which  suited 
their  purpose  and  reject  the  rest :  they  could  not  use  a  scrap  of  it  to  eke 
out  the  insufficiency  of  their  own  evidence. 

Statement.  This  was  an  action  for  the  recover}^  of  land  brought  by 
Frederick  W.  Barber  and  Walter  M.  Barber  against  Mary 
Ann  McKay  and  John  McKay.  The  plaintiffs,  in  their 
statement  of  claim  set  up  that  they  were  executors  under 
the  will  of  Joseph  Barber,  dated  May  16th,  1887,  who  died 
January  7th,  1888,  seized  in  fee  of  the  lands  in  question; 
but  that  the  defendants  entered  into  possession  in  1880, 
and  refused  to  give  up  possession  of  the  lands  to  the  plain- 
tiffs. 

The  defendant,  John  McKay,  disclaimed  any  interest  in 
the  lands.  The  other  defendant,  in  her  statement  of  defence, 
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while  denyins:  the  allegations  in  the  statement  of  claim,  Statement, 
admitted  that  the  plaintiffs  were  the  executors  under  the  will 
of  Joseph  Barber,  but  denied  that  he  had  died  seized  in  fee  of 
the  land,  and  alleged  that  before  her  marriage  with  her  co- 
defendant,  she  was  the  wife  of  one  Robert  Harwood,  who 
purchased  the  lands  in  question  from  James  Barber,  the 
executor  of  the  will  of  Margaret  Smeltzer,  deceased,  on 
September  19th,  1873,  and  that  James  Barber  duly  con- 
veyed the  lands  to  him,  but  he  neglected  to  register  the 
deed  :  that  she  and  Harwood  then  entered  into  possession 
and  remained  in  possession  until  the  death  of  the  latter  on 
November  20th,  1875,  intestate,  leaving  herself  and  several 
children  him  surviving,  and  she  had  continued  in  possession 
till  the  present  time,  and  claimed  that  the  plaintiffs'  claim 
was  barred  by  the  provisions  of  the  Real  Property  Limita- 
tion Act. 

The  action  came  on  for  trial  on  March  11th,  1889,  before 
'Rose,  J.,  at  Milton. 

As  evidence  of  the  will  of  Margaret  Smeltzer,  the  plain- 
tiffs produced  from  the  Registry  Office  the  copy  of  the 
probate  deposited, there  with  the  affidavit  of  verification: 
(see  R.  S.  O.  1887,  ch.  Ill,  sec.  73,)  but  did  not  prove  that 
they  had  given  any  notice  under  R.  S.  0.  1887,  ch.  61, 
sec.  38. 

On  May  11th,  1889,  the  learned  trial  Judge  gave  judg- 
ment as  follows  : 

Rose,  J. — The  plaintiffs  produced  an  abstract  of  title 
from  the  registry  office  apparently  shewing  title  in  them, 
but  failed  to  prove  all  the  deeds  referred  to  in  the  abstract. 
On  the  abstract  the  defendants  do  not  appear  as  regisr 
tered  owners. 

The  plaintiffs  failing,  owing  to  technical  difficulties,  to 
prove  a  paper  title  from  the  Crown,  proved  possession  in 
one  Margaret  Smeltzer,  through  whom  they  claimed,  and 
proved  title  by  deed  from  her. 

This  possession  was  prior  to  the  defendant's  possession. 

The   defendant,  John  McKay,  by   the  statement  of 
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Judgment,  defence  disclaimed,  and  the  defendant  Mary  Ann  McKay 
j^^g^  ~j  claimed  title  by  deed  from  the  said  Margaret  Smel^zer, 
admitting  that  such  deed  had  not  been  registered.  She 
also  claimed  title  by  possession,  but  the  evidence  offered 
shewed  that  this  was  unfounded. 

The  deed  from  Margaret  Smeltzer  to  the  grantors  of  the 
plaintiffs'  testator,  was  duly  registered. 

It  is  clear  that  the  plaintiffs  are  entitled  to  recover  unless 
the  unsuccessful  attempt  to  prove  a  paper  title  prevents 
them  shewing  title  from  a  person  in  possession  prior  to  the 
defendants,  and  on  these  facts  I  do  not  think  it  does. 

The  defendants  did  not  produce  any  conveyance  from 
Margaret  Smeltzer,  as  alleged  in  the  pleadings,  and  in  fact 
offered  no  evidence.  So  far  as  appears  they  were  in 
without  any  right  or  title  or  claim  in  law  or  in  equity. 

Davison  v.  Gent,  1  H.  &  N.  743,  cited  by  Mr.  Shilton, 
is,  I  think,  authority  in  his  favour. 

There  must  be  judgment  for  the  plaintiffs  against  both 
defendants,  with  costs  against  Mary  Ann  McKay. 

The  defendant,  Mary  Ann  McKay,  now  moved  by  way 
of  appeal  from  this  judgment,  and  the  motion  came  on  for 
argument  on  June  13th,  1889,  before  Boyd,  C.,and  Fergu- 
■  son  and  Robertson,  J  J. 

Laidlaw.  Q.  C,  for  the  defendant.  The  evidence  given 
at  the  trial  did  not  establish  any  title  to  justify  judgment 
in  the  plaintiffs'  favour.  No  proper  proof  was  given  of  a  title 
in  Marofaret  Smeltzer,  nor  of  title  through  her. 

Shilton,  for  the  plaintitfs.  I  refer  to  Thome  v.  Williams, 
13  0.  R.  577,  to  shew  that  all  that  is  necessary  is  for  the 
plaintiff  to  prove  a  title  superior  to  the  defendant.  [Fer- 
guson, J. — In  Ihorne  v.  Williams,  the  plaintiff  recovered 
on  an  equitable  title.]  The  defendant  here  claimed  from  a 
common  source  of  title  with  the  plaintiffs,  and  is  estopped 
from  denying  the  plaintiffs'  title  :  Sedgwick  &  Waite  on 
Trial  of  Title  to  Land,  2nd  ed.,  sec.  803.  [Ferguson,  J.— 
But  the  question  is  whether  our  rule  as  to  the  effect  of 
pleading  possession  does  not  put  the  matter  in  a  different 
position.]  Doe  dem.  Oliver  v.  Powell,  1  A.  &;  E.  531,  recog- 
nises the  principle  that  the  defendant  by  claiming  to  have 
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purchased  this  property  from  the  same  source  of  title  as  the  Argument, 
plaintiffs',  is  precluded  from  disputing  that  title  :  Asher  v. 
Whitloch^  L,  R.  1  Q.  B.  1,  shews  that  possession  is  some 
evidence  of  title. 

Laidlaw,  in  reply.  I  refer  to  Davford  v.  McAnulty,  8 
App.  Cas.  456,  on  the  application  of  the  rule  as  to  pleading 
possession.  I  took  the  objection  at  the  trial  that  probate  of 
the  will  was  no  proof  of  the  will  in  an  action  of  ejectment. 
[Ferguson,  J»— But  cannot  the  plaintiff  say  I  relied  on 
your  form  of  pleading  whereby  you  plead  a  common  source 
of  title  ?]  But  we  in  our  pleadings  deny  the  allegations 
in  the  statement  of  claim.  [BoYD,  C. — But  they  meet 
this  by  proving  prior  possession  in  Mrs.  Smeltzer,  You 
admit  Mrs.  Smeltzer  made  a  will  of  which  James  Barber 
was  executor,  and  that  he  sold  to  you.  It  will  not  be  implied 
that  he  sold  wrongfully.]  I  submit  an  absolute  denial  of 
the  plaintiffs'  allegations  puts  the  plaintiffs  to  proof  of 
title.  They  cannot  read  my  pleading  against  me  unless 
they  admit  it  altogether.  If  they  take  it  as  an  admission, 
they  must  take  it  as  an  admission  throughout,  and  the 
whole  admission  must  be  taken  altogether.  Shaver  v, 
Jamieson^  26  U.  C.  R  156,  is  directly  in  point. 

June  13th,  1889.    BoYD,  C. 

If  the  will  of  Mrs.  Smeltzer  had  been  proved,  I  think 
that  the  judgment  might  have  been  affirmed  ;  but  the  copy 
of  the  probate  produced  from  the  registry  office  was,  as 
against  the  objection  of  the  defendants,  not  proper  evi- 
dence. No  notice  was  given  of  the  intention  to  use  the 
probate  under  sec.  38,  and  it  does  not  appear  to  me  that 
sec.  44  of  the  Evidence  Act  applies  (R.  S.  O.  ch.  61)  to 
make  evidence  of  the  registered  copy  of  the  probate.  That 
section  applies  to  original  instruments.  What  is  here  put 
in  is  nothing  but  a  copy  of  the  probate  registerel  upon  an 
affidavit  that  it  is  a  copy,  and  it  is  not  even  the  original  of 
the  probate :  even  if  the  original  it  could  not  be  used  as 
j-  of  right  unless  after  the  notice  allowed  by  sec.  38.  This 
objection  was  overlooked  by  the  trial  Judge. 
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Judgetnettt.  ;N'or  can  the  plaintiffs  invoke  the  pleading  of  the  defen- 
BoYDj  C.  dant  in  which  she  sets  up  the  manner  in  which  her  occu- 
pancy arises,  viz.,  by  reason  of  a  deed  alleged  to  be  made 
by  the  executor  under  the  will  of  Mrs.  Smeltzer  ?  The 
plaintiffs  cannot  take  that  part  of  this  pleading  which  suits 
their  purpose  and  reject  the  rest :  they  cannot  use  a  scrap 
of  it  to  eke  out  the  insufficiency  of  their  own  evidence  as 
to  the  contents  of  Mrs.  Smeltzer 's  wilL  Plaintiffs  must 
prove  their  right  to  recover  as  against  the  denial  of  the 
defendant  that  they  ought  not  to  recover,  and  unless  a  fact  is 
fairly  admitted  by  the  terms  of  the  defence,  they  cannoirely 
upon  that  as  exempting  them  from  proving  it  in  the  proper 
way. 

I  think  there  should  be  a  new  trial,  and  I  would  favour 
costs  being  reserved,  but  my  brothers  say  that  as  the 
plaintiffs'  proof  fails,  judgment  should  be  against  them 
with  costs,  unless  they  are  willing  to  pay  the  costs  of  the 
last  trial  and  this  motion,  in  which  event  there  should  be 
a  new  trial  for  their  benefit. 

Ferguson,  and  Robertson,  J  J.,  concurred. 

A.  H.  F.  Lr 
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[CHANCERY  DIVISION.] 

Kegina  V.  Romp. 

iyHminat  law — Coiifession — A dmission — Improper  inducement — Evidence, 

Where  it  appeared  that  a  police  constable  gave  the  usual  caUtion  to  the 
prisoner,  who  was  arrested  on  a  charge  of  obstructing  a  railway  train 
by  placing  blocks  upon  the  line,  but  afterwards  said  to  him  :  ' '  The 
truth  will  go  better  than  a  lie.  If  anyone  prompted  you  to  it  you  had 
better  tell  about  it,"  whereupon  the  prisoner  said  that  he  did  the  act 
charged  against  him. 

Held,  that  the  admission  was  not  receivable  in  evidence,  and  a  conviction 
grounded  thereon  was  improper. 

Begina  v.  Fennell^  7  Q.  B.  D.  147,  followed. 

This  was  a  case  reserved  from  the  County  Judge's  Statement, 
Criminal  Court  of  the  county  of  Huron,  before  whom 
Henry  P.  Romp  was  tried  on  December  5th,  1888,  upon  a 
charge  of  placing  obstructions  upon  the  track  of  the  Grand 
Trunk  Railway,  on  Saturday,  November  10th,  1888, 

It  appeared  from  the  case  that  the  prisoner  was  convicted  , 
upon  verbal  and  written  admissions  made  by  him,  which 
his  counsel  objected  could  not  under  the  circumstances  be 
received. 

The  written  admission  was  in  the  following  form  : 

Saturday  night,  10  1888. 
I)  Henry  P.  Romp.   I  put  blockiB  on  track*    I  don't  want  anybody  else 
blamed. 

Henry  P.  Romp. 

The  evidence  as  to  the  verbal  admissions  was  as  follows  : 
John  Yule,  the  county  constable,  after  deposing  that  he 
went  to  the  place  where  the  blocks  had  been  placed  upon 
the  railway  track,  and  then  upon  a  subsequent  day,  viz.^  on 
Monday,  November  12th,  1888,  saw  the  prisoner,  con- 
tinued, so  far  as  it  is  material  to  set  out  his  evidence,  as 
follows : 

I  said  to  prisoner  :  jDid  you  do  this  thing,  or  did  some  one  prompt 
you  ?  I  cautioned  prisonelr  when  I  first  spoke  to  him,  that  anything  he 
might  say  would  be  given  in  evidence  against  him.  He  said  he  did  not 
doit.  *  *  I  left  prisoner  with  Spence,"  (a detective  in  the  emi)l()yment 
of^the  Grand  Trunk  Railway  Company.)  ",Came  back.  Prisoner  said  j 
I  did  it.    No  one  prompted  me,    Spence  said  :  Write  down  what  you 
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Statement,  like^  He  wrote  the  paper  produced,  aad  handed  it  to  me,  *  *  Have 
known  prisoner  some  years.  *  *  He  is  eccentric.  I  told  him  he  was 
crazy.  I  thought  he  was  foolish.  He  seemed  to  think  when  he  signed 
the  paper  that  the  matter  was  settled.  He  wanted  to  go  to  his  work 
again.  *  *  No  one  was  present  when  I  first  spoke  to  him.  I  had  no 
suspicion  of  prisoner  then.  Saw  him  on  Tuesday  in  the  round  house.  *  * 
On  the  Tuesday  I  found  the  prisoner  with  detective  Spence.  *  *  I  told 
the  prisoner  anything  you  say  will  be  given  in  evidence  against  you. 
After  this,  prisoner  said  :  I  did  not  do  it ;  and  if  I  said  I  did  it,  I  would 
be  lying.  I  told  him  the  truth  would  go  better  than  a  lie.  I  said  if 
anyone  prompted  you  to  do  it,  you  liad  better  tell  about  it.  I  think 
Spence  said  you'd  better  tell  the  truth.  Prisoner  said  :  I  suppose  I  might 
as  well  say  I  did  it.  I  said,  don't  say  you  did  it  if  you  did  not  do  it.  He 
said  :  I  did  do  it.  I  intended  to  help  the  prisoner  in  case  any  other 
person  engaged  in  the  crime.  I  wanted  him  to  understand  that  if  he  told 
the  truth  it  Would  be  better  for  him.  Prisoner  was  warned  by  both  Spence 
and  myself." 

Charles  Spence,  the  detective  above  referred  to,  deposed 
as  follows  : 

"  Yule  and  I  went  to  the  engine  house"  (sc.,  on  Tuesday).  "I  saw 
prisoner.  Told  him  I  wanted  to  see  him  to  examine  his  boots.  *  * 
Yule  asked  him  if  he  could  get  anyone  to  prove  that  he  had  not  on  these 
boots  on  Saturday  night.  Prisoner  said  he  could  get  Mr.  Weston,  the 
boss.  Prisoner  asked  Weston.  Weston  said  he  did  not  know.  Prisoner 
then  said  :  I  had  these  boots  on  on  Saturday.  He  then  said :  I  have  been 
telling  you  and  the  Chief  (Yule)  lies,  and  I  am  going  to  tell  you  the  truth. 
He  said  that  he  put  the  two  blocks  of  wood  on  the  track.  I  was  surprised 
when  he  made  this  statement,  I  asked  him  if  he  could  read  and  write. 
He  said  he  could .  I  told  him  to  put  his  statement  in  writing,  and  to  be 
careful  what  he  stated,  as  it  might  be  used  for  him,  or  against  him.  He 
then  wrote  and  signed  the  paper,"  (sc.,  the  one  above  set  out.)  "  After 
he  wrote  the  statement,  I  asked  him  if  any  person  told  him  to  put  the 
blocks  on  the  track.  He  said,  no.  Going  down  to  the  lock-up  Yule  asked 
prisonet  what  he  did  it  for.  He  said  to  see  the  engine  jump.  He  asked 
me  not  to  put  his  name  in  the  papers.  *  *  Yule  came  into  the  office 
when  I  was  examining  prisoner's  boots.  Yule  heard  all  that  took  place. 
*  *  When  Yule  was  out  he  said  to  me  that  he  had  been  telling  the 
Chief  and  myself  lies.  He  was  now  going  to  tell  the  truth — that  he  did 
it.  He  was  not  through  stating  this  when  Yule  came.  I  gave  him  the 
warning  just  before  he  wrote  the  paper.  This  was  after  he  said  that  he 
had  done  it.  The  Chief  told  him  to  be  cautious.  I  had  not  warned  the 
prisoner  before  he  made  the  verbal  admission.  I  heard  Yule  ask  the 
prisoner  if  anyone  had  prompted  him  to  do  the  act,  and  that  the  truth 
would  go  better  than  a  lie.  I  did  not  hear  prisoner  say  that  he  did  not 
do  it.    *    *    I  did  not  say,  I  have  enough  here  to  convict  you." 


In  the  case  the  learned  County  Court  Judge  added :  "  It 
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was  proved  that  the  prisoner  was  a  person  o£  a  very  low  Statement, 
order  of  intellect,  but  capable  of  distinguishing  between 
right  and  wrong, 

I  decided  that  the  admissions  might  be  received,  and 
convicted  the  prison'er. 

The  question  submitted  to  the  Chancery  Division  of 
the  High  Court  of  Justice  for  their  opinion  is :  Was  the 
admission  made  by  the  prisoner  properly  received  in  evi- 
dence against  him  ? " 

The  case  came  on  for  argument  on  June  12th,  1889, 
before  Boyd,  C,  and  Ferguson,  J, 

A.  B.  Aylesworth,  for  the  prisoner.  The  prisoner  made 
the  confessions  under  promises  of  benefit,  or  representations, 
by  police  officers  that  it  was  the  best  thing  he  could  do.. 
There  is  no  doubt  obstructions  were  placed  on  the  track 
Regina  v.  Fennell,  7  Q.  B.  D.  147,  is,  I  think,  entirely 
undistinguishable  from  this  case.  There  the  prisoner  was 
told  that  he  had  better  tell  the  truth."  This  case  with 
others  is  cited  in  Taylor  on  Evidence,  8th  ed.,  sec.  884. 

'[Boyd,  C— The  confession  in  Queen  v.  BcUes,  11  Cox 
606,  was  very  like  that  in  this  case  ?] 

No  one  appeared  for  the  Crown. 

Boyd,  C.:— 

The  case  you  have  cited  seems  expressly  in  point,,  and 
especially  should  the  rule  be  applied  in  this  case  where  the 
prisoner  is  of  weak  mind,  as  here.  In  fact  the  circumstances 
are  such  as  would  in  the  case  of  any  prisoner  invalidate  the 
admissions.    The  conviction  should  be  quashed. 

Ferguson,  J.,  concurred. 

A.  H.  F.  L. 
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'Re  Graham  Contract. 


Trusts  and  trustees — Legal  estate — Power  to  sell — Implied  power  to  ta^ 
hack  mortgage  for  part  of  price — Power  to  sell  ivith  consent  of  certain 
persons — Subsequent  provision  that  sadd  persons  were  tchave  first  options 
of  purchase — Construction. 

Under  a  certain  will  the  executors  were  directed  to  sell  aad  dispose  of  a 
farm  "  either  at  public  or  private  sale  as  to  them  may  seem  best,  for 
the  best  price,  and  on  the  most  advantageous  terms  thart  reasonably 
can  be  obtained  for  the  same." 

Held,  that  the  power  to  sell  invol  ved  a  power  to  secure  part  of  the  price- 
by  means  of  a  mortgage  on  the  property  sold,  the  manner  of  sale  being 
left  to  the  discretion  of  the  trustees. 

Acting  under  the  above  power,  the  executors  sold  and  conveyed  the  pre- 
mises to  certain  trustees  on  trust  for  the  infant  children  of  M.  G.  in  fee, 
but  with  a  proviso  that  the  grantees  might  absolutely  dispose  of  the 

.  premises  with  the  consent  in  writing  of  a  majority  of  such  of  the 
children  as  had  attained  21,  and  a  further  proviso  that  in  case  either  of 
the  grantees,  or  of  the  children  on  attaining  21,  should  desire  to  part 
with  their  interest  in  the  premises,  the  same  should  be  first  ofiered  ta 
the  other  members  of  the  family. 

Three  of  the  children  had  attained  21  years  and  were  willing  to  consent 
to  the  sale. 

Held,  that  the  deed  to  the  trustees  containing  apt  words,  might  be  treated 
as  a  deed  of  bargain  and  sale,  vesting  the  legal  estate  in  them  upon  the 
trusts  mentioned,  and  that  the  right  to  sell  existed. 

Held,  also,  that  the  subsequent  provision  as  to  the  children  buying  from 
one  another  on  attaining  21,  was  not  inconsistent  with  or  repugnant  ta 
the  exercise  of  the  power  of  sale  at  present,  but  would  still  be  opera- 
tive  if  no  previous  sale  were  made. 

Statement  This  was  a  petition  under  the  Vendor  and  Purtihaser 
Act,  and  arose  out  of  a  certain  contract  entered  into  by 
the  petitioners,  Mary  Graham,  Robert  Goodfellow  Graham, 
and  William  Miller  Graham,  on  March  5th,  1889,  to  sell 
the  lands  in  question  to  George  Richard  Renfrew. 

It  appeared  that  the  petitioners  claimed  to  be  grantees 
of  the  land  under  a  deed  to  them,  dated  September  13th, 
1883,  from  the  executors  and  executrix  of  the  will  of 
Robert  Armstrong,  deceased.  By  this  will  which  was 
made  on  October  10th,  1877,  Robert  Armstrong  after 
referring  amongst  other  things  not  material  to  be  mentioned 
here,  to  a  certain  lease  of  the  lands  in  question  to  William 
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Guthrie  then  outstanding  and  undetermined,  proceeded  as  Statement, 
follows  : 

**I  do  order  and  direct  my  executors  hereinafter  named  to  sell  and 
dispose  of  my  said  homestead  farm"  (being  the  lands  in  question)  "  either 
at  public  or  private  sale  as  to  them  may  seem  best,  for  the  best  price  and 
on  the  most  advantageous  terms  that  reasonably  can  be  obtained  for  the 
same,  or  at  such  future  time  after  the  expiration  of  said  lease  as  they 
may  deem  most  advantageous  to  the  said  estate  and  the  interest  of  my 
said  family.  And  I  do  hereby  authorise  my  said  executors  to  grant  good 
and  sufficient  deeds  o'f  conveyance  with  covenants  for  title  of  said  lands, 
•and  do  hereby  also  empower  and  direct  my  said  executors  to  invest  the 
proceeds  derived  from  the  sale  of  said  farm  on  ^od  and  sufficient  mort- 
gages on  real  estate,  and  to  pay  the  interest  accruing  annually  or  other- 
wise  according  to  the  provisions  of  this  my^will  unto  the  parties  entitled 
thereunder." 

On  September  13th,  1883,  the  executors  and  executrix 
under  this  will  executed  the  deed  under  which  the  peti- 
tioners claimed  title,  which  first  recited  the  will,  and  that 
the  grantors  had  agreed  to  sell  the  land  in  question  to  the 
petitioners  for  $13,000,  part  to  he  paid  in  money,  and  a 
mortgage  back  to  be  given  for  the  balance,  and  that  the 
petitioners  had  agreed  after  payment  of  the  said  purchase 
money,  including  the  mortgage,  to  hold  the  lands  unto  the 
sole  and  only  use  and  benefit  of  the  infant  children  of  the 
petitioner,  Mary  Gi-aham,  and  then  proceeded  as  follows  : 

"  Provided,  however,  that  the  parties  of  the  second  part  "  (the  peti 
tioners)  "  may  well  and  absolutely  dispose  of  said  lands  with  the  consent 
in  writing  of  a  majority  of  such  of  the  children  of  said  Mary  Graham 
•as  have  attained  the  age  of  twenty-one  years. 

*'  Now,  this  indenture  witnesseth  that  the  parties  of  the  first  part "  (the 
executors  and  executrix  of  Robert  Armstrong),  *'  by  virtue  of  the  power 
and  authority  to  them  given  in  and  by  "  (the  said  will),  "  and  in  consid-  ' 
eration  of  the  sum  of  $13,000,  etc.,  have  granted,  etc.,  and  by  these  pre- 
sents do  grant,  etc.,  unto  the  said  parties  of  the  second  part,  their  heirs 
and  assigns  forever  "  (the  lands  in  question),  "and  also  all  tlie  estate,  etc. 
which  the  said  testator,  Robert  Armstrong,  had  in  his  life  time,  and  at 
the  time  of  his  decease,  and  which  the  said  parties  of  the  first  part,  or 
either  of  them  have  or  hath,  by  virtue  of  the  said  last  will  and  testament. 
To  have  and  to  hold  the  said  land  and  premises  unto  the  "  (grantees), 

their  heirs  and  assigns  forever  upon  trust,  subject  to  the  aloresaid 
reservations,  unto  the  sole  and  only  use,  benefit  and  behoof  of  (the  said 
infant  children  of  Mary  Graham),  *'  as  tenants  in  common,  each  holding 
one  undivided  one-seventh  part  thereof,  their  heirs  and  assigns  forever. 
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Statement  It  is  herein  further  protided,  that  in  case  either  of  the  parties  of  the 
second  part  hereto,  or  either  of  the  said  minors,  on  attaining  the  age  of 
tv  enty-one  years  should  desire  to  sell  and  dispose  of,  or  otherwise  part 
with  their  interest  in  the  said  land,  the  same  shall  be  first  offered  to  the 
other  members  of  the  family,  or  to  s^ch  of  them  as  may  desire  to  purchaser 
th#  game  before  selling  tcy  a  stranger. " 

Only  three  of  the  infant  children  referred  to  in  the 
deed  had  at  the  time  of  these  proceedings  attained  their 
majority,  htit  these  three  were  willing  to  consent  to 
the  sale.  The  purchaser^r  however,  raised  the  objections 
(1),  that  the  petitioners  had  not  under  the  said  deed 
tlie  legal  estate  in  the  lands  ;  and  (2),  that  under  the 
provisions  of  the  will  and  deed  they  could  not,  even  with 
the  consent  in  writing  of  a  majority  of  the  now  adult 
children,  make  a  good  title  in  fee  to  the  said  lands  to  the 
respondent.  On  the  other  hand  the  petitioners  submitted 
that  they  had  with  the  consent  of  a  majority  of  the  adult 
children,  the  power  to  sell  and  absolutely  dispose  of  the 
lands. 

The  motion  came  up  for  argument  on  May  8th,  1889, 
before  BoYD,  C. 

A.  Morphy^  for  the  vendor,  referred  to  Mitchell  v.  Smellier 
20  C.  K  389. 

S.  G.  Wood)  for  the  purchaser.  The  executors  had  no 
estate  under  the  will,  but  only  a  power  to  sell.  There  was 
no  power  to  allow  part  of  the  price  to  remain  on  mortgage. 
The  deed  of  September  13th,  1883,  conveyea  an  estate  in 
fee  to  the  infants :  Dart  on  Vendor  and  Purchaser,  6th  ed,, 
p.  89  ;  Farwell  on  Powers,  p.  453,  If  the  estate  is  not 
retained  in  the  infant  children,  the  intent  to  purchase  in 
the  family  should  be  carried  out :  Ee  Young ^  9  P.  R.  521 ; 
Sugden  on  Powers^  8th  ed.,  pp.  103,  140 ;  Lewin  on  Trusts, 
8th  ed.,  p.  209  ;  Beaton  Lunney,  27  Gr.  169 ;  Long  v. 
Anderson,  30  C.  P.  516  ;  Re  Bingham  and  Wriggleworth, 
6  0.R.  611. 

Morphy,  in  reply,  cited  Leith's  Williams  Real  Property, 
p.  112. 
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May  IStli,  1889,    Boyd,  C,  :—  Judgment. 

BOYB,  C 

Treating  the  instrument  of  September  1888,  as  a  deed 
of  bargain  and  sale,  which  may  well  be  done  as  it  contains 
^pt  words,  and  is  for  valuable  consideration,  then  the  use 
is  executed  by  the  Statute  of  Uses  in  the  bargainees,  so 
that  the  legal  estate  vests  in  them  to  hold  upon  the  trusts 
mentioned  ;  Mitchell  v.  Sraellie,  20  C.  P.  389. 

They  are  thus  trustees  of  the  legal  estate,  but  have 
power  reserved  in  the  instrument  to  sell  upon  consent  of 
the  majority  of  the  infants  who  have  attained  twenty -one 
years.  Three  being  of  age  and  willing  to  consent,  I  think 
the  right  to  sell  exists,  and  that  the  subsequent  provisions 
SiS  to  the  children  buying  from  one  another  on  attaining 
twenty-one  years,  is  not  inconsistent  with  or  repugnant  to 
the  exercise  of  the  power  of  sale  at  present.  That  pro- 
vision would  still  be  operative  if  no  previous  sale  is  made. 
The  only  other  point  raised  on  the  petition  or  argued  was^ 
that  the  executors  had  no  right  to  sell  as  they  did  and  take 
back  a  mortgage  for  part  of  the  price.  But  the  will 
enables  the  executors  to  sell  the  farm  at  public  or  private 
sale  as  to  them  may  seem  best  for  the  best  price,  and  on 
the  most  advantageous  t<grms  that  can  reasonably  be  ob- 
tained. It  may  have  been  the  best  way  of  selling  to  let 
part  of  the  price  outstand  on  mortgage.  They  do  not 
attempt  to  mortgage  instead  of  selling.  There  is  a  bond 
fide  sale  as  the  petition  states,  "  for  the  full  value  of  the 
lands,"  and  the  power  to  sell  involves,  a  power  to  secure 
part  of  the  price  by  means  of  a  mortgage  on  the  property 
sold,  when  the  manner  of  sale  is  left  to  the  discretion  of  the 
trustees :  Thurlow  v.  Mackeson,  L.  R.  4  Q.  B,  97. 

Upon  the  two  points  submitted  in  sec.  4  of  the  petition* . 
I  find  in  favour  of  the  vendors. 

If  no  arrangement  has  been  made  as  to  costs,  these 
should  follow  the  result  and  ;go  to  the  vendors. 

A.  H.  R  L, 
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[CHANCERY  DIVISION.] 

Re  Central  Bank. 
Morton  and  Block's  Claims. 

Banks  and  hanJcing — Deposit  receipts — Negotiability — Estoppel— Banh  Act 
R.  8.  G.  ch.  120,  sees.  43,  65. 

An  incorporated  bank,  by  its  cashier,  issued  deposit  receipts  in  the  fol- 
lowing form:  "Received  from  the  svsm  of  $  ,  which  this  bank 
will  repay  to  the  said  or  order,  with  interest  at  4  per  cent,  per 
annum,  on  receiving  15  days'  notice.  No  interest  will  be  allowed  unless 
the  money  remains  with  this  bank  six  months.  This  receipt  to  be 
given  up  to  the  bank  when  payment  of  either  principal  or  interest  is 
required." 

Held,  that  it  was  competent  under  the  Banking  Act  R,  S.  C.  ch.  120,  to 
issue  such  deposit  receipts,  and  that  even  if  they  did  not  possess  all 
the  incidents  of  promissory  notes,  yet  being  meant  to  be  transferred  by 
endorsement,  they  were  so  far  negotiable  as  to  pass  a  good  title  to  a 
bond  fide  purchaser  for  value,  taking  without  notice  of  any  infirmity  of 
title. 

But  semble,  that  these  deposit  receipts  were  negotiable  instruments  under 
which  the  holders  were  entitled  to  recover  as  wpon  a  promissory  note 
made  by  the  bank. 

Foyer  V.  Richer,  13  L.  C.  Jur.  213,  15  L.  C.  Jm.  122,  L.  R.  5  P.  C.  461  > 
specially  referred  to. 

Statement.  This  was  a  motion  by  way  of  appeal  from  the  ruling 
and  certificate  of  the  Master  in  Ordinary  whereby  he  dis- 
allowed certain  claims  made  by  G.  D.  Morton  and  Hugo 
Block,  respectively,  in  the  winding-up  proceedings  of  the 
Central  Bank  of  Canada.  The  claims  were  made  upon 
deposit  receipts  of  the  bank,  and  the  circumstances,  which 
were  similar  in  both  cases,  may  be  briefly  stated  as  fol- 
lows : 

E.  S.  Cox,  carrying  on  business  as  Cox  &;  Co,,  obtained  a 
deposit  receipt  from  the  Central  Bank  of  Canada,  dated 
the  18th  of  October,  1887,  for  the  sum  of  $6,000  in  the 
following  form ; 

No.  The  Central  Bank  of  Canada,  ) 

Toronto,  18th  October,  1887.  \ 

$6000. 

Received  from  Messrs.  Cox  &  Co.  the  sum  of  six  thousand  dollars, 
which  this  bank  will  repay  to  the  said  Cox  &  Co. ,  or  order,  with  interest 
at  four  per  cent,  per  annum  on  receiving  fifteen  days'  notice,  No  interest 
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will  be  allowed  <nnless  the  money  remaans  with  this  tant  ;six  montTis.  Statement. 
This  receipt  to  be  given  up  to  the  bank  when  payment  of  either  principal 
or  interest  is  required. 

For  the  Central  Bank  of  Oanada. 

A.  A. 

Ent'd  A.      OKD,  <Jashier^ 
Acc% 

The  words,  "  or  order/'  in  tke  above,  were  written  in  and 
initialled  by  tbe  <eashier.. 

Cox  endoi  sed  and  transferred  the  receipt  to  G,  D.  Morton 
for  the  purpose  of  raising  money  upon  it,  at  the  same  time 
obtaining  an  advance  from  Morton  of  the  sum  of  $3,500 
tupon  the  security  of  it.  About  ten  days  afterwards  Morton 
■called  upon  Allen,  the  cashier  of  the  Central  Bank,  to 
notify  him  of  the  transfer,  and  to  have  th^  necessary  and 
proper  entries  made  in  respect  to  it;  and,  further,  to  see 
that  it  was  all  right.  The  necessary  entries  were  then 
made,  as  appeared  by  the  books,  of  the  transfer  to  Morton, 
and  Allen  informed  him  that  it  was  all  right. 

It  was  aifso  claimed  on  behalf  of  Morton  that  some 
months  after  this,  and  after  the  suspension  of  the  bank^ 
which  was  on  November  15th,  1887,  in  fact  after  the 
winding-up  order,  which  was  made  on  December  3rd, 
1887,  (a)  Cox,  being  indebted  to  Dr.  Morton  to  a  consid- 
erable amount,  told  him  that  he  might  hold  the  deposit 
receipt  as  security  not  merely  for  the  S3,500  advanced  as 
before  mentioned,  but  also  as  security  for  a  certain  other 
indebtedness,  the  combined  amounts  of  which  exceeded 
f6,000. 

The  $3,500  was  advanced  on  October  19th,  1887,  the 
other  indebtedness  having  existed  prior  to  that  time.  Dr. 
Morton  therefore  claimed  to  be  paid  the  whole  amount  of 
the  deposit  receipt. 

A  deposit  receipt,  in  precisely  the  same  form  and  for  the 
same  amount,  $6000,  was  issued  by  the  Central  Bank  to 
Cox  &D  Co.  on  the  same  date,  October  18th,  1887,  and  on 

{a)  The  order  of  December  3rd,  1887,  was  the  preliminary  winding-up 
order.    The  final  winding-up  order  was  made  on  December  16th,  1887. 

Rep. 
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Statement.  October  28th,  1887,  was  endorsed  and  transferred  to  Hugo 
Block  as  security  for  an  advance  of  $3000  then  obtained 
from  him  upon  it.  Of  this  $200  was  afterwards  paid  on 
account,  and  Block  now  made  his  claim  upon  the  deposit 
receipt,  and  sought  to  recover  the  amount  of  the  balance 
due  to  him  upon  it. 

There  was  no  notice  given  by  this  claimant  to  the  bank 
of  the  transfer  of  this  receipt  to  him  prior  to  the  suspen- 
sion of  the  bank. 

These  claims  were  duly  filed  with  the  liquidators,  and 
were  disputed  by  them. 

It  further  appeared  from  the  evidence  which  was  given 
that  it  was  the  duty  of  the  cashier,  Allen,  to  issue  de- 
posit receipts  countersigned  by  the  accountant^  and  thai 
the  issue  of  such  receipts  pertained  entirely  to  the  office 
of  cashier,  and  that  neither  the  president  or  directors,  or 
other  officers  of  the  bank^  except  as  above,  took  any  part 
in  the  same :  that  it  was  not  customarj^  with  banks  for 
them  to  do  so,  and  that  as  a  matter  of  fact,  in  the  case  of 
this  bank  it  was  not  done. 

It  also  appeared  from  the  evidence  that  Allen  had 
issued  a  number  of  other  receipts  to  Cox  &  Co.  for  the 
purposes  of  raising  money  upon  them  for  the  bank,  and 
that  he  had  also,  from  time  to  time,  theretofore  issued  such 
depo&it  receipts,  and  transferred  them  to  other  banks  for 
the  same  purpose. 

The  president,  vice-president,  and  directors  of  the  Cen- 
tral Bank  were  examined,  and  all  stated  that  Allen  had 
no  authority  as  cashier  to  issue  deposit  receipts  with- 
out the  cash  being  actually  deposited  at  the  time,  and  the 
liquidators  contested  the  liability  of  the  bank  upon  the 
ground  that  it  was  a  breach  of  the  duty  of  the  cashier 
and  that  he  had  my  authority  so  to  issue  them. 

The  learned  Master  disallowed  both  claims,,  giving  the 
following  as  his  reasons  for  so  doing  i 

"The  Bank  Act,  R.  S.  C.  120,  makes  a  distinction  between  bills  of 
the  bank  intended  for  general  circulation,'  (sec.  43)  which  are  limited  in 
proportion  to  tbe  amount  of  its  unimpaired  capital  (sec  40),,  and  must  h&. 
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received  at  par  at  any  of  its  branches  (sec.  41,)  and  are  a  first  charge  upon 
its  assets  in  case  of  insolvency  (sec.  79),  and  other  bank  securities  named 
in  sec.  43,  and  assignable  as  provided  in  that  section,  and  deposits  which 
are  regulated  by  sec.  65. 

"  Prior  to  the  enactment  of  the  provisions  in  sec.  65  banks  had  been 
accustomed  to  issue  deposit  receipts,  and  in  1869  the  Court  of  Common 
Pleas  held  that  such  deposit  receipts  were  not  negotiable  instruments  in 
equity  any  more  than  law  :  Mander  v.  Royal  Canadian  Bank,  20  C.  P. 
125,  and  21  C.  P.  492.  That  case  was  decided  under  provisions  in  the 
Royal  Canadian  Bank's  charter  similar  to  those  in  sec.  43  of  the  Bank 
Act.  In  1872  the  clause  now  incorporated  in  sec.  65  of  the  Bank  Act 
was  passed  (35  Vic.  ch.  8,  sees.  3  and  4.)  The  subsequent  cases  of  Bank 
of  Montreal  v.  Little,  17  Gr.  313,  and  Lee  v.  Bank  of  British  North 
America,  30  0.  P.  255,  in  Ontario,  and  Voyerv.  Richer,  13  L.  C.  Jur.  313, 
in  Quebec,  are  to  the  same  effect  as  Mander  v.  Royal  Canadian  Bank,  supra  ; 
and  since  these  decisions  Parliament  has  re-enacted  the  clauses  upon 
which  the  decisions  were  based.  The  case  of  Caldwell  v.  Merchant's  Bank 
of  Canada,  26  C.  P.  294,  shews  that  the  holder  of  a  cheque  drawn  against 
a  deposit  account  in  a  bank  acquires  no  equitable  assignment  as  against 
such  deposit. 

"  It  has  also  been  held  that  making  a  non-negotiable  instrument  payable 
to  order  will  not  change  its  character  on  the  ground  that  it  is  not  com- 
petent to  a  party  to  create,  by  his  own  act,  a  transferable  right  of  action 
on  a  contract  :  Crouch  v.  Credit  Fonder  of  England,  L.  E.  8  Q.  B.  874. 

*'  The  judgments  referred  to  are  consistent  with  Pearce  v.  Creswick,  2 
Ha.  286,  7  Jur.  340 ;  although  some  remarks  in  the  case  of  Richer  v. 
Voyer,  L.  E.  5  P.  C.  461,  indicate  that  the  Judicial  Committee  considered 
there  was  high  authority  in  favour  of  a  different  conclusion. 

"In  deference,  therefore,  to  the  decisions  of  our  Courts,  I  must  hold 
that  these  deposit  receipts  are  not  negotiable  securities  :  that  they  are 
assignable  as  choses  in  action,  Dickson  v.  Sivansea  Vale,  etc.  R.  W.  Co., 
L.  E.  4  Q.  B.  44.  I  say  nothing  as  to  whether  the  assignee  takes  them 
subject  to  the  equities  existing  between  Cox  and  the  Central  Bank, 
or  whether  these  deposit  receipts  held  by  Dr.  Morton  and  Mr.  H.  Block 
are  contracts  which  come  within  any  of  the  clauses  of  the  Winding-up 
Act  relating  to  fraudulent  preferences,  as  neither  question  was  argued 
before  me. 

"In  the  Morton  and  Block  cases  I  find,  on  the  evidence,  that  the  two 
deposit  receipts  of  $6,000  each  were  issued  by  the  Central  Bank  to  Cox' 
without  any  moneys  being  deposited  by  him,  but  for  the  purpose  of 
enabling  him  to  procure  legal  tenders  in  consequence  of  the  bank  having 
ha(i  to  redeem  a  prior  deposit  receipt  for  1 1 2, 000. 

*'  The  evidence  as  to  Cox  giving  any  legal  tenders  to  the  bank  for  these 
deposit  receipts  is  too  unsatisfactory  for  me  to  make  a  finding  that  he  did. 
His  own  evidence  may  be  read  both  ways,  and  there  is  no  trace  of  any 
such  payment  procurable  from  the  books  of  the  bank,  and  the  bank  officer 
who  was  called  on  the  point,  after  1  expressed  my  doubts  respecting  the 
evidence,  was  unable  to  say  whether  any  cash  came  into  the  bank  for 
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Statement,  them  or  not.  The  deposit  receipt  seems  to  be  a  contract  without  con- 
sideration within  section  68.  The  result,  therefore,  is  that  the  claims  of 
Morton  and  Block  are  disallowed. " 

The  claimants  now  appealed  from  this  ruling,  and 
asked  for  an  order  that  their  claims  should  be  allowed, 
with  the  costs  incurred  of  and  incidental  to  the  same,  be- 
fore the  Master,  and  of  this  motion,  on  the  grounds  that 
their  claims  were  duly  established,  and  that  the  Master's 
ruling  was  contrary  to  law  and  the  evidence,  and  that  the 
claimants  had  fully  established  that  they  were  ho7id  fide 
holders  of  the  deposit  receipts,  and  creditors  of  the  bank, 
and  entitled  to  be  paid  as  such,  and  that  the  bank  and  the 
liquidators  were  estopped  by  their  acts  and  conduct  both 
in  law  and  in  equity  from  denying  the  claims. 

The  appeals  in  respect  to  both  claims  came  up  for  argu- 
ment together  on  May  23rd,  1889,  before  Boyd,  C. 

G.  H.  Watson,  for  the  appellants.  My  contention  is  that 
the  deposit  receipts  are  negotiable  instruments,  and  did  not 
pass  subject  to  equities  ;  but  if  not  negotiable,  I  submit,  on 
the  facts  disclosed,  the  bank  is  estopped  from  denying  that 
Cox  &  Co.  had  deposited  the  money  covered,  and  the  liqui- 
dators are  also  estopped,  and  must  account  to  Cox  &;  Co.'s 
transferee ;  and,  further,  I  say  the  money  was  actually 
deposited.  The  Master  finds  that  Cox  was  agent  of  the 
bank  for  negotiating  these  deposit  receipts.  The  bank  was 
in  the  habit  of  using  deposit  receipts  for  other  purposes 
than  to  represent  moneys  actually  deposited  at  the  time, 
viz.,  to  borrow  money  upon.  Evidence  was  given  that 
this  was  not  unusual  with  bankers,  and  that  the  deposit 
receipts  would,  as  a  matter  of  banking,  be  treated  as  nego- 
tiable. [Boyd,  C. — Must  not  you  show  a  universal  custom 
in  order  to  make  deposit  receipts  negotiable  that  would  not 
otherwise  be  negotiable  ?]  This  bank  has  always  treated 
them  as  negotiable.  Some  were  retired  by  Mr.  Campbell 
himself  when  interim  liquidator.  Throughout  the  whole 
course  of  the  bank's  dealings  the  negotiability  of  these  de- 
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posit  receipts  has  been  recognized,  and  they  have  been  paid  Argument, 
and  redeemed  without  objection.    The  receipts  are  nego- 
tiable instruments.  In  Mander  v.  R  oyal  Canadian  Bank, 
20  C.  P.  125,  the  question  arose  on  the  form  of  the  plead- 
ings.   There  the  deposit  receipt  contained  no  promise  to 
pay.    Here  it  does.  There  it  was  to  pay  to  John  Mander 
without  more ;  here  they  are  payable  to  Cox  &   Co.  or 
,  order.  See,  also,  Saderquist  v.  Ontario  Bank,  14  0.  R,  586. 
In  Richer  v.  Voyer,  13  L.  C.  Jur.  213,  S.  C.  15  L.  C.  Jur.  122, 
L.  R.  5  P.  C.  461,  475,  the  opinion  is  expressed  that  the  docu- 
ment there  was  negotiable,  although  that  opinion  was  not 
necessary  to  the  decision.    Lee  v.  Bank  of  British  North 
America,  30  C.  P.  255,  also  were  decided  on  a  question  of 
pleading.    I  refer,  also,  on  the  subject  of  negotiability,  to 
Bank  of  Montreal  v.  Little,  17  Gr.  313  ;  Barnes  v.  Ontario 
Bank,  19  N.  Y.  152  ;  Pardee  v.  Fish,  60  N.  Y.  265  ;  Frank  v- 
Wessels,  64  N.  Y.  155  ;  Cooke  v.  State  National  Bank  of 
Boston,  52  N.  Y.  96  ;   Bellows  Fall  Bank  v.  Rutland 
County  Bank,  40  Yerm.  377  ;  Moore  v.  Gano,  12  Oh.  (O.  S.) 
30  ;  Weir  on  Banking,  p.  123  ;  Miller  v.  Austin,  13  How. 
218.  See,  also,  Morse  on  Banking,  3rd  ed.,  s.  299.  Randolph 
on  Commercial  Paper,  p.  106,  sec.  89,  comes  to  the  same 
conclusion,  that  the  negotiability  of  such  an  instrument 
depends  on  its  form.    I  do  not  contend  that  Block  should 
recover  more  than  the  amount  advanced.    But  Morton 
should  recover"[^the  full  amount  of  his  receipt :  Shaw  v- 
Port  Philip,  etc.,  Gold  Mining  Co.,  13  Q.  B.  D.  103  ; 
Bickerton  v.  Walker,  31  Ch.  D.  151.    If  the  original  conduct 
of  the  company  was  such  as  to  justify  the  public  in  presum- 
ing that  the  instrument  was  regularly  issued,  the  holder 
of  such  an  instrument  has  a  superior  equity,  and  the  com- 
pany is  estopped  from  setting  up  the  irregularity:  Re 
Romford  Canal  Co.,  24  Ch.  D.  85 ;  Ex  parte  City  BankL- 
R.  3  Ch.  758;  Webb  v.  The  Commissioners  of  Heme  Bay* 
L.  R.  5  Q.  B.  642  ;  Re  Agra  &  Masterman's  Bank,  L.  R.  2 
Ch.  391 ;  Re  Blakely  Ordnance  Co,,  L.  R.  3  Ch.  154 ;  Re 
Northern  Assam  Tea  Oo.,L.R.  10  Eq.  458  ;  Easton  y. London 
Joint  Stock  Bank,  34  Ch.  D,  95  ;  Cavanagh  on  Securities, 
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Argument.  2nd  ed.,  pp.  28,  40,  78,  80,  389  ;  Grant  on  Banking,  4th  ed., 
p.  130 ;  Miller  v.  Austen,  13  How.  218 ;  BanJcing  Act,  K 
S.  C.  ch.  120,  s.  43.  As  to  the  powers  of  the  cashier,  I 
refer  to  Waterman  on  Corporations,  vol.  1,  p.  450 ;  West 
St.  Louis  Savings  Bank  v.  Shawnee  County  Bank,  95  U.  S. 
557 ;  Story  on  Agency,  9th  ed.,  p.  196 ;  Houldsworth  v. 
City  of  Glasgow  Bank,  5  App.  Cas.,  at  p.  326 ;  Bar- 
wick  V.  English  Joint  Stock  Bank,  L.  R.  2  Ex.  259 ;  Mac- 
kay  V.  Commercial  Bank  of  New  Brunswick,  L.  R.  5  P.  C. 
394.  The  costs  of  the  contestation  were  considerable,  and 
we  should  get  them. 

Meredith,  Q.  C,  contra.  The  claim,  as  presented  by  Mor- 
ton, does  not  proceed  on  the  ground  of  negotiability.  At 
any  rate  the  deposit  receipts  were  not  negotiable  :  Voyer 
V.  Richer,  13  L.  C.  Jur.  213;  Patterson  v.  Poindexter,  6 
Watts  &  Serg.  227 ;  Lebanon  Bank  v.  Mangan,  28  Penn. 
452  ;  London  Savings  Fund  Society  v.  Hagerstown  Sav- 
ing Bank,  36  Penn.  498  ;  Goodwin  v.  Roharts,  1  App.  Cas. 
476.  The  thirty  days'  notice  had  to  be  given  by  Cox  &  Co. 
Then  the  provisions  as  to  interest  are  opposed  to  negotia- 
bility :  Smilie  v.  Stevens,  39  Verm.  315.  Block,  we  say, 
was  put  on  enquiry.  It  is  only  in  the  absence  of  circum- 
stances that  would  cause  enquiry  that  a  person  can  invoke 
the  doctrine  of  estoppel.  As  to  a  company  being  estopped 
from  denying  negotiability :  Re  Ratal  Lnvestment  Co.,  L. 
R.  2  Ch.  255,  358  ;  Dixon  v.  Bovill,  3  Macq.  Sc.  App.  1,  16. 
The  only  cases  in  which  any  deposit  receipts  are  produced 
with  the  words  "  or  order  "  written  in  are  those  which 
passed  through  the  hands  of  Cox. 

[Boyd,  C— That  would  only  affect  the  question  how  far 
there  had  been  a  general  course  of  dealing  in  the  country 
which  would  enlarge  the  negotiability  of  the  instruments.] 

If  a  company  puts  out  a  document  which,  on  the  face 
of  it,  they  represent  as  a  negotiable  instrument,  they  can- 
not deny  that  it  is  negotiable.  This  is  as  far  as  the  law 
goes.  See  Crouch  v.  Credit  Fonder  of  England,  L.  R.  8  Q.  B. 
374;  Re  Fine  Arts  Society  v.  Union  Bank  of  London,  17 
Q.  B,  D.  705.  Again,  the  claimants  are  practically  suing 
on  a  gratuitous  contract. 
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[Boyd,  C. — If  they  cannot  stand  in  a  higher  position  Argument 
than  Cox,  that  will  apply.    It  all  comes  back  to  the  ques- 
tion whether  the  leceipts  are  negotiable  or  not.] 

I  submit  that  in  any  event  Morton  can  only  claim  for 
the  actual  advance  ;  and  as  these  claimants  have  claimed 
for  the  full  amount  of  the  deposit  receipts,  they  should 
not  get  all  their  costs,  even  if  they  do  succeed  as  to  part. 

Watson,  in  reply.  The  New  York  cases  cited,  particu- 
larly Miller  v.  Austen,  13  How.  218,  refer  to  the  PennsyL 
vania  cases,  where  alone  is  any  doubt  expressed  as  to  nego- 
tiability. As  to  the  form  of  the  document,  there  is,  I 
submit,  no  uncertainty :  Walker  v.  Roberts,  1  C.  &  M.  590; 
Clayton  v.  Gosling,  5  B.  &  C.  360  ;  Pearce  v.  Greswick,  2  Ha. 
286  ;  Rumhall  v.  Metropolitan  Bank,  2  Q.  B.  194.  There 
is  no  doubt  Block  and  Morton  bond  fide  advanced  the 
money.  Block  proves  on  a  claim  of  $6,000,  On  this  he 
is  entitled  to  recover,  though  not  entitled  to  be  paid  more 
than  he  has  actually  advanced:  Bank  of  Toronto  v.  Gobovrg, 
Peterborough  <&;  Marmora  R.  W.  Go.,  7  0.  R.  1,  on  deben- 
tures may  also  be  cited  If  the  deposit  receipts  are  not 
negotiable  as  notes,  yet  they  may  be  so  as  to  give  a  right 
of  action  to  the  holders,  and  an  equitable  title  not  subject 
to  derogation  because  of  any  infirmity  in  Cox  k>  Co.'s  title* 

May  28th,  1889,    Boyd  C.:— 

Bank  certificates  of  deposit,  payable  to  the  order  of  the 
depositor,  are  in  common  use  in  the  United  States,  and  are^ 
to  some  extent,  in  use  in  Canada.  With  one  exception  the 
legal  character  of  such  instruments  has  not  been  presented 
for  decision  in  Canadian  Courts;  but  in  the  adjoining 
country  the  current  of  authority  is  uniform  in  all  the 
States  (barring  Pennsylvania),  and  to  this  eftect,  that  they 
are  negotiable  securities,  possessing  most,  if  not  all,  of  the 
incidents  of  promissory  notes.  The  one  case  in  Canada 
which  was  cited,  and  I  have  not  been  able  to  find  more,  is 
Voyer  v.  Richer,  13  L.  C.  Jur.  213  ;  15  L.  C.  Jur.  122  ;  L.  R. 
5  P.  C.  461,  where  the  instrument  was  in  substantially  the 
same  form  as  tiie  present,  which  runs  thus : 
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Judgment.  [Hel^e  the  learned  Chancellor  set  out  ^the  receipt,  ante 
Boyd,  C.  o74.] 

The  other  was  in  these  terms,  "  A.  0.  Richer  has  deposited 
in  this  bank,  at  four  per  cent  interest,  the  sum  of  $2000, 
payable  to  the  order  of  Dame  Marie  Anne  Ste.  Marie, 
widow  Yoyer,  upon  the  surrender  of  the  present  certifi- 
cate* This  sum,  in  order  to  bear  interest,  must  remain  at 
least  three  months  in  the  bank,  and  the  bearer  of  this  cer- 
tificate cannot  withdraw  it  until  after  fifteen  days'  notice, 
the  interest  ceasing  from  the  date  of  the  notice."  The  Judge 
of  first  instance,  Monk,  J.,  held,  in  a  very  elaborate  judg- 
ment, that  this  receipt  was  a  negotiable  instrument,  the 
indorsement  of  which  passed  a  right  to  the  money.  Upon 
revision  this  holding  was  reversed,  the  judgment  of  the 
court,  consisting  of  three  judges,  being  delivered  by  Mon- 
delet,  J.,  who  shortly  dealt  with  this  point,  and  placed 
the  rights  of  the  parties  on  the  insufficiency  of  the  evi- 
dence of  the  plaintiff''s  title  to  hold  the  security  against 
the  heirs  of  Madame  Yoyer.  Upon  further  appeal  to  the 
Court  of  Queen's  Bench,  the  Court  of  Revision  was  upheld 
as  to  the  failure  or  inadmissibility  of  evidence  on  the  part 
of  the  plaintiff",  but  as  to  the  other  matter,  Badgeley,  J., 
says :  "  The  mere  negotiability  of  the  deposit  receipt  is  not 
in  question  here:"  15  L.  C.  Jur.,  at  p.  126,  and  in  the 
court  below  :  13  L.  C.  Jur.  123.  In  the  court  of  ultimate 
appeal  the  Lords  of  the  Privy  Council  affirmed  the  Cana- 
dian court  on  the  ground  that  the  evidence  was  insufficient 
to  establish  a  valid  gift  to  the  plaintiff*  and  upon  the  mat- 
ter now  of  main  concern  Sir  Montague  E.  Smith  says  in 
effect  that  it  was  not  essential  to  determine  the  vexed 
question  of  the  nature  of  the  certificate,  and  that  it  was 
enough  for  them  to  say  of  a  document  not  in  use  in  Eng- 
land, and  which  has  been  the  subject  of  conflicting  deci- 
sions in  America,  that  there  was  high  authority  in  favour 
of  the  appellant's  construction  of  it,  namely,  that  it  was  a 
negotiable  instrument:  Richer  v  Voyer,  L.  K  5  P.  C.  461. 
The  cases  cited  in  this  Province  of  Mander  v.  Royal  Can- 
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adian  Banh,  20  C.  P.  125,  21  C.  P.  492;  Lee  v.  Bank  of  Bri-  Judg^ent^ 
iish  North  America,  30  C.  P.  255  ;  Bank  of  Montreal  v.    boyd,  C. 
Little,  17  Gr.  313,  and  Saderquist  v.  Ontario  Bank,  14  0.  R. 
586,  were  all  cases  in  which  the  receipt  was  payable 
to  a  given  person^  the  depositor,  and  so  negative  negotia- 
bility by  their  very  frame. 

The  comments  of  the  Privy  Council  upon  the  receipt  in 
Richer  v.  Voyer  are  significant,  and  worth  extracting  t 

"  The  word  "  payable,"  in  the  certificate  in  question^ 
unquestionably  imports  a  promise  to  pay  the  sum  de- 
posited, and  interest  at  four  per  cent.,  and  '  a  F  ordre  '  are 
the  apt  words  to  constitute  a  negotiable  instrument 
transferrable  by  indorsement  (see  Art.  2286).  So  far  the 
essential  attributes  of  a  negotiable  promissory  note  are 
obtained  ;  but  it  was  said  that  the  provisions  that  the 
money  should  not  carry  interest  unless  it  remained  at 
least  three  months  in  the  bank,  and  that  the  holder  of  the 
certificate  should  not  withdraw  the  money  until  after 
fifteen  days'  notice,  the  interest  ceasing  from  the  day  of 
notice,  imported  conditions  and  contingencies  incompatible 
with  the  certainty  required  in  such  an  instrument.  The 
answer  given  to  this  objection  was,  that  the  provision  as 
to  interest  only  prescribed  the  time  when  it  was  to  com- 
mence and  cease  ;  and  that  the  stipulation  for  fifteen  days' 
notice  introduced  no  more  uncertainty  into  the  promise 
than  occurs  in  a  bill  payable  so  many  days  after  sight." 

The  Master's  judgment  appears  to  proceed  upon  the 
theory  of  a  deposit  receipt  being  of  a  non-negotiable 
character,  and  that  this  is  also  to  be  inferred  from  a  com- 
parison of  the  sections  of  the  Bank  Act  43  &  65  (R.  S. 
G  ch.  120),  and  he  refers  to  Crouch  v.  Credit  Fonder,  L. 
R.  8  Q.  B.  374,  to  shew  that  the  addition  of  the  words 
"  payable  to  order  or  to  bearer  "  will  not  change  the  char- 
acter of  such  an  instrument. 

The  Banking  Act  sanctions,  undoubtedly,  the  receiving 
of  deposits,  whether  payable  on  demand,  or  after  notice,  or 
on  a  fixed  day  (p.  1627),  and  does  express  and  imply  the 
competency  of  the  corporation  to  issue  bills,  bonds,  notes, 
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Judgment,  cheques  or  other  instruments  intended  to  circulate  as 
Boyd,  C^    money,  or  to  be  used  as  a  substitute  for  money  (sec.  83). 

The  legislature,  besides,  has  expressly  recognized  the  legal 
transferability  of  deposit  receipts,  which  would  indicate 
that  there  is  no  public  or  financial  policy  against  these  docu- 
ments being  so  framed  as  to  circulate  from  hand  to  hand. 
I  refer  to  the  provision  of  the  Stamp  Act,  whereby  it  was 
enacted  that  "  Every  receipt  for  money  given  by  any 
hank  or  person,  which  shall  entitle  the  person  pay  ing  such 
money,  or  the  btarer  of  such  receipt,  to  receive  the  like 
sum  from  any  third  person,  shall  be  deemed  a  bill  of 
exchange,  or  draft  chargeable  with  duty  under  this  Act : " 
27-28  Vic.  ch.  4,  sec  3  (1864),  Can. 

Section  65  of  the  Bank  Act,  so  far  from  being  restric- 
tive, has  the  extended  effect  of  enabling  the  bank,  in 
receiving  deposits,  to  deal  with  persons  otherwise  unable 
to  contract. 

The  controversy  mainly  resolves  itself  into  a  considera- 
tion of  the  legal  effect  of  this  instrument,  as  one  compe- 
tent for  the  bank  to  make.  It  was  intended  to  be  of 
transmissible  character,  and  was  issued  avowedly  for  the 
purpose  of  raising  money  upon  it  by  means  of  negotiation 
on  the  part  of  the  apparent  depositor— for  I  agree  thus  far 
with  the  Master  that  it  was  at  the  outset  a  gratuitous  or 
voluntary  contract  within  the  meaning  of  section  68  of  the 
Winding-up  Act  (R.  S.  C.  ch.  129).  It  was  endorsed  by  the 
original  holder  to  the  present  claimant,  who,  in  good  faith, 
advanced  $3000  on  the  security  of  it.  Now  if  it  be  a 
negotiable  security,  the  effect  of  this  transaction  would  be 
to  pass  the  legal  right  to  the  money  payable  thereby  to 
the  claimant,  the  indorsee,  who  would  have  the  right  to 
recover  in  his  own  name,  and  free  from  all  equities  that 
might  exist  between  the  original  holder  and  the  bank.  To 
the  extent  of  the  claimant's  advance,  he  would  be  a  pur- 
chaser for  value  without  notice,  and  as  between  him  and 
the  bank  the  engagement  to  pay  would  cease  to  be  a 
gratuitous  contract  and  the  section  of  the  Winding-up 
Act  would  not  apply. 
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What  then  is  the  nature  of  the  instrument  ?  Now  it  is  Judgment, 
of  elementary  knowledge  that  if  the  writing  contains  the  Boyd,  C. 
essential  requisites,  no  mere  form  of  words  is  needed  to 
constitute  a  promissory  note.  This  paper  is  called  a  "deposit 
receipt,"  but  it  may  nevertheless  be  a  promissory  note.  If 
you  find  <an  unconditional  promise  to  pay  a  certain  sum  in 
money  to  a  person,  or  his  order,  at  a  time  which  is  sure  to 
happen,  then  to  such  a  document  the  law  will  attribute^ 
the  property  of  negotiability  as  a  promissory  note.  The 
maxim  applies,  that  what  can  be  made  certain  is  certain,,, 
so  far  as  the  interest  and  the  notice  are  concerned.  The  pro- 
vision as  to  interest,  is  that  no  interest  will  be  paid  if 
the  money  is  drawn  out  within  three  months  of  the  deposit : 
if  after  three  months  it  will  carry  interest  at  four  per  cent. 
There  is  no  uncertainty,  as  it  is  merely  a  matter  of  compu- 
tation, having  regard  to  the  date  of  the  receipt.  So  as  to 
the  notice  of  thirty  days  required  before  payment ;  that 
seems  quite  covered  by  authority.  The  time  of  payment, 
is  sufficiently  certain  if  it  be  so  many  days  after  the  occur- 
rence of  a  specified  event,  which  the  holder  can  determine,, 
such  as  "after  sight"  or  "after  demand."  In  Clayton  v.. 
Gosling,  5  B.  &  0.  360,  the  note  was  payable  twelve 
months  after  notice  with  interest,  and  the  C.  J.  said  at  p. 
362,  "  The  time  of  payment  is  not  contingent  in  the  strict, 
sense  of  the  expression ;  for  that  means  a  time  which  may 
or  may  not  arrive ;  this  note  was  made  payable  at  a  time 
which  we  must  suppose  would  arrive."  In  Price  v.  Tay- 
lor, 5  H.  &;  N.  540,  the  note  was  payable  "  two  months  after 
demand  in  writing."  See  also  old  cases  collected  in  Cole- 
ham  V.  Corke,  Willes  R.  at  p.  399. 

The  term  of  giving  up  tke  receipt  upoa  payment  is 
merely  expressing  what  the  law  would  imply  and  may  be 
regarded  as  surplusage.  Besides  the  form  of  the  receipt ^ 
contemplates  that  it  is  to  be  transferable  only  by  endorse- 
ment thereon.  If  it  be  transferred  the  receipt  must  accom- 
pany the  endorsement ;  cannot  be  separated  therefrom,  so 
that  endorsing  involves  the  delivery  of  the  certificate  ;  and 
in  law  there  could  be  no  recovery  without  its  production 
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Judgment,  whoever  be  the  claimant.  I  have  a  very  strong  opinion 
Boyd,  C.  ^^at  the  deposit  receipt  as  drawn  is  a  negotiable  instru- 
ment, under  which  the  claimants  are  entitled  to  succeed  as 
upon  a  promissory  note  made  by  the  bank. 

But  if  this  be  not  so,  admitting  that  it  does  not  possess  all 
the  incidents  of  a  note,  yet  it  was  meant  to  be  transferred 
by  endorsement,  being  made  payable  to  the  order  of  Cox 
&  Co.  It  is  then  governed  by  a  line  of  authorities,  •  of 
which  Rumhall  v.  Metropolitan  Bank,  2^Q.  B.  D.  194,  is  a 
salient  example.  That  is  to  say,  it  is  so  far  negotiable 
(whether  it  possesses  all  the  incidents  of  commercial  paper 
or  not)  as  to  pass  a  good  title  to  a  bond  fide  purchaser 
for  value,  who  takes  without  notice  of  any  infirmity  of 
title.  This  is  put  on  the  ground  of  representation  and 
estoppel,  and  applies  whether  the  instrument  is  negotiable 
or  not  in  the  full  meaning  of  that  term.  A  later  case 
on  the  same  line  is  Re  Romford  Canal  Co.,  24  Ch.  85^ 

The  result  is  that  the  Master's  report  must  be  set  aside, 
and  that  Morton  must  be  declared  entitled  to  recover  out 
of  the  dividends  on  the  ^6000  deposit  receipt  up  to  the 
extent  of  $3000,  with  interest  and  costs  of  contestation 
and  appeal  to  be  added  to  his  debt.  The  evidence  is  too- 
vague  and  unsatisfactory  to  enable  me  to  give  him  larger 
relief  in  respect  of  an  alleged  subsequent  arrangement  by 
which  he  was  to  hold  the  balance  of  the  receipt  moneys  as 
security  for  debts  due  by  Cox  to  him  before  the  endorse- 
ment. 

As  to  Block's  claim,  that  stands  in  the  same  position  on 
the  law  and  facts  as  Morton's.  I  do  not  find  sufficient  evi- 
dence of  suspicious  circumstances  to  justify  the  conclusion 
that  he  advanced  his  money  maid  fide.  The  report  will 
also  be  reversed  as  to  him,  and  a  similar  declaration  made 
as  in  Morton's  case. 

A.  H,  F.  L. 
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kin. 

Where  -a  testator^  by  his  will,  in  which  he  used  the  w©rds  *' executor"  and 

"  executrix"  several  times,  made  a  residuary  bequest  and  devise  to  "the 

heirs  and  representatives  of  M.  R," 
Held,  that,  having  regard  to  the  context,  the  next  of  kin  according  to  the 

Statute  of  Distributions,  and  not  the  executor  of  M.  B,  were  entitled  to 

take  under  the  above  words, 
^he  weight  of  decision  shows  that  the  word     representatives, "  when 

standing  alone,  means      executors  or  administrators,"  feut,  that  very 

slight  expressions  in  the  context  ^have  turned  the  meaaing  in  the  other 

direction,  to  that  of  "  jaext  of  kin.o" 

This  was  an  action  brought  for  the  construction  of  the  statemeat 
Xvill  of  Joseph  Wenham,  -deceased,  made  on  August  20th, 
i867.    Th^  testator  died  on  September  28th,  1867, 

The  will  was  as  follows ; 

I,  Joseph  Wenliam,  formerly  of  Mo^itreal,  now  living  at  Peterborough, 
Revoking  a  former  will,  now  make  this  my  last  will  and  testament.  I 
;give  and  bequeath  unto  my  beloved  wife  Minerva  Ann  Holes  all  my  goods 
•and  chattels  and  property  of  every  description,  with  the  exception  of  a 
.gold  watch,  chain  and  seal,  which  I  leave  to  my  nephew  J.  J.  ^Venham, 
some  silver  plate  bought  *>f  Wood  &  Son,  which  I  leave  to  Thomas  Macduff 
of  Montreal,  reqtiesting  him  to  be  my  executor,  and  a  white  marble  clock, 
which  1  leave  to  Ellen  Gilmour,  wife  of  John  W.  Gilmour,  to  be  possessed 
and  enjoyed  by  her  during  the  term  of  her  natural  life,  after  that  to  be 
paid  over  to  the  heirs  and  representatives  of  Mr.  Miles  Burkitt,  formerly 
of  the  Stock  Exchange,  London,  to  make  good  as  far  as  possible  some 
lieavy  losses  we  sustained,  the  heaviest  part  of  which  fell  on  him. 

I  appoint  my  said  wife  to  be  my  executrix,  and  request  Mr.  Peter  Red- 
path  or  Mr.  Joseph  C.  Lonsdale,  either  of  them,  to  act  as  executor.  I 
wish  all  my  lawful  debts  to  be  paid. 

Made  and  declared  to  be  my  last  will  and  testament,  given  in  North 
Monaghan,  this  20th  day  of  August,  A.D.  1867, 

The  phiintitfs  were  two  of  the  heirs  and  next  of  kin  of 
Miles  Burkitt,  in  the  will  referred  to ;  the  defendants  were 
Marianne  Tozer,  the  administratrix  ad  litem  of  the  estate 
of  Miles  Burkitt,  under  an  order  of  the  Master  in  Oluini- 
bers  dated  April  15th,  1889,  and  executrix  of  the  executor 
of  the  will  of  Miles  Burkitt,  Gordon  Trumbull,  adminis- 
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Statement,  tratof  of  the  estate  of  Minerva  ^nn  Wenham,  (Holes)  in 
the  will  mentioned,  and  two  other  of  the  heirs  and  next 
of  kin  of  Miles  Burkitt. 

The  matter  came  up,  on  motion  for  judgment,  on  June 
5th,  1889. 

Hodgins,  for  the  plaintiffs.  I  cite,  as  to  the  meaning  of 
"heirs"  and  "representatives,"  Re  Gamhoa's  Trust,  4  K.  & 
J.  757 ;  Re  Newton's  Trusts,  L.  R.  4  Eq.  171 ;  Atherton  v, 
Crowther,  19  Beav.  448 ;  Re  Thompson  Trusts,  9  Ch.  D. 
607 ;  Rees  v.  Fra8er,l2D  Gr.  253 :  Re  Fhilps  Will,  L.  R  7 
Eq.  151 ;  Finlason  v.  Tatlock,  L.  R.  9  Eq.  258;  Re  Stevens 
Trusts,  15  Eq.  110;  Keay  v.  Boulton,  25  Ch.  D.  212; 
Doody  V.  Biggins,  9  Ha.  App.  xxxii.;  Wingfield  v.  Wing- 
field,  9  Ch.  D.  658;  Harrison  v.  Spencer,  15  0.  R.  692, 
695 ;  Briggs  v.  Upton,  L.  R.  7  Ch.  376 ;  Re  Thompson, 
Machell  v.  Newman^  55  L.  T.  N.  S.  85;  Re  Horner, 
Eagleton  v.  Horner,  37  Ch.  D.  695.  I  rely  on  the  above 
cases  for  the  proposition  that  "heirs,"  standing  as  here, 
would  be  construed  "next  of  kin,"  and  so  would  "repre- 
sentatives," and  standing  together  they  will  of  course  be 
so  construed.  Again,  the  word  executor  is  used  in  other 
parts  of  the  will,  which  is  another  point  in  favour  of  the 
same  construction :  Robinson  v.  Evans,  22  W.  R.  199,  and 
cases  there  cited.  Atherton  v.  Crowther,  19  Beav.  448, 
and  Briggs  v.  Upton,  L.  R.  7  Ch.  at  p.  383,  direct 
attention  to  the  consideration  of  what  was  the  probable 
intention  of  the  testator.  We  say  then  "heirs  and  repre- 
sentatives" mean  "next  of  kin."  The  two  plaintiffs,  and 
the  defendants  Henry  Burkitt  and  John  C.  Burkitt,  and 
others  unknown  whom  these  last  two  represent  in  this 
action  are  next  of  kin. 

A.  Cassels,  for  Marianne  Tozer.  The  eases  cited  do  not 
apply.  They  are  cases  where  there  has  been  a  contrast 
between  heirs  and  next  of  kin.  The  principle  laid  down 
is  to  find  what  was  the  intention  of  the  testator  within 
the  four  corners  of  the  will.  The  intention  here  is  that 
the  estate  is  to  be  benefited,  not  the  heirs :    Williams  on 
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Executors,  8th  ed.  p.  1134;  Jarman  on  Wills,  4th  ed.  Argument, 
vol.  2,  p.  120.   We  say  "heirs"  means  "trustees,"  being  the 
executors  and  administrators  of  Miles  Burkitt,   ''Heirs"  is 
not  applicable  to  personalty.    What  he  meant  was  that  the 
legatees  through  the  personal  representatives  were  to  get  it. 

[Boyd,  C. — But  he  knew  what  "executor"  meant ;  and  he 
evidently  by  "heir"  did  not  mean  "executor."] 

Mounsey  v.  Blamire,  4  Russ.  384,  speaks  of  "heir"  being 
used,  not  to  denote  successor,  but  "legatee."  Re  Crawford's 
Trusts,  2  Dr.  230,  is  the  best  case  I  can  find  as  to 
representatives." 

[Boyd,  C. — If  you  assume  intestacy  on  the  part  of  Miles 
Burkitt,  the  whole  is  perfectly  clear,] 

Clearly  the  benefit  was  not  to  go  to  unknown  people 
whom  the  law  was  tj  designate,  but  to  those  to  whom 
Miles  Burkitt  gave  it.  Leak  v.  Macdowall,  33  Beav.  238, 
is  almost  exactly  in  point.  The  Courts  clearly  hold  under 
such  circumstances  it  is  not  unknown  persons  who  are  to 
get  the  benefit,  but  those  who  stand  in  the  same  position 
as  the  administrator  stands  in  here.  Chapman  v.  Chapman, 
S3  Beav.  556,  in  which  it  is  said  "  representatives"  do  not 
mean  "next  of  kin."  De  Beauvoir  v.  Be  Beativoir,  3  H. 
L.  Cas.  534,  545,  is  a  case  where  "  trustees  or  their  heirs'* 
is  used,  and  "  heirs"  is  there  interpreted  as  "executors  or 
administrators."  Re  Henderson,  28  Beav.  656,  shews  the  • 
effect  of  the  word  "representatives"  is  "executors  and 
administrators,"  not  "next  of  kin." 

English,  for  the  representative  of  the  estate  of  the  legatee 
Minerva  Ann  Wenham  (formerly  Holes),  submitted  his 
rights  to  direction  of  Court. 

/.  H.  Macdonald,  Q.  C,  for  parties  in  same  interest  as  the 
plaintiffs. 

Hodgins,  in  reply,  cited  Horsepool  v.  Watson,  3  Ves.  383; 
Booth  V.  Vicars,  1  Coll.  C.  C.  6. 

June  6th,  1889.    Boyd,  C.:— 

A  bequest  to  the  "representatives"  of  a  person  is  ambig- 
uous, as  it  may  apply  either  to  executors  or  administrators, 
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Judgin-  t.  ^liQ  represent  him  legally,  or  to  the  next  of  kin  according 
Boyd,  C.  to  the  Statute  of  Distributions,  who  represent  him  bene- 
ficially. The  weight  of  decision  is  that  this  word  standing 
alone  is  to  be  read  as  indicating  executors  or  administrators : 
Crawford's  Trusts,  2  Drew.  234.  Very  slight  expressions, 
however,  in  the  context  have  turned  the  meaning  in  the 
other  direction. 

In  Walker  v.  Marquis  of  Camden^  16  Sim.  232,  Shad- 
well,  V.C.,  held,  where  the  testator  had  used  the  words 
"executors  or  administrators"  five  times  in  the  will,  it 
would  be  singular  to  say  that  where  he  departs  from  those 
words,  and  uses  the  term  "legal  representative  or  repre- 
sentatives," he  meant  "executors  or  administrators."  For 
that  reason  alone,  he  held  that  in  the  will  before  him 
"representative"  did  not  mean  "executor,"  and  therefore 
that  it  must  of  necessity  mean  "next  of  kiii."  We  find 
the  same  collocation  of  words  in  the  present  will.  The 
testator  uses  "executor"  or  "executrix"  in  three  places  of 
his  short  will,  and  in  the  bequest  now  in  question  he  speaks 
of  the  "heirs  and  representatives  of  Miles  Burkitt'"  Then> 
in  this  will  "representatives"  is  coupled  with  the  word 
''heirs."  This,  when  applied  to  personalty,  would  require 
a  very  difierent  context  to  render  it  synonymous  with 
"executors."  Here  the  context  shews  that  it  is  meant  to 
be  equivalent  to  next  of  kin,  according  to  the  construction 
which  obtained  in  Re  Gamhaa's  Trusts,  4  K.  &  J.  757.  A 
bequest  "to  the  heirs  of  my  late  partner,  for  losses  sustained 
during  the  time  that  the  business  of  the  house  was  under 
my  sole  control,"  was  there  held  to  signify  a  benefit  to  the 
next  of  kin.  Very  much  in  the  same  spirit  are  the  words 
used  by  this  testator,  in  which  he  gives  to  the  heirs  and 
representatives  of  Miles  Burkitt,  "to  make  good,  as  far  as 
possible,  some  heavy  losses  we  sustained,  the  heaviest  part 
of  which  fell  on  him,"  Again,  it  is  another  circumstance, 
slight  it  is  true,  but  bearing  in  the  same  way  as  the  others, 
that  the  plural,  "heirs  and  representatives,"  is  used,  whereas 
Miles  Burkitt  appointed  but  one  executor  by  his  will. 
The  testator  intends  his  bequest  to  go  beneficially  to 
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those  persons  who  represent  in  law  the  deceased  Miles  Judgment. 
Burkitt,  and  not  a  bequest  to  the  executor  of  Miles  Burkitt,  Boyd, 
taking  as  trustee  for  those  entitled  under  the  will  of  Miles 
Burkitt    (Compare  Re  Newton's  Trusts,  L.  R.  4  Eq.  173, 
with  Leuh  v.  Macdowall,  33  Beav.  238,  and  Long  v,  Wat- 
kinson,  17  Beav.  471.) 

I  am  thus  led,  with  reasonable  certainty,  to  a  conclusion 
in  favour  of  the  plaintiffs,  upon  the  construction  of  this  will. 
It  is  a  proper  case  for  costs  of  construction  out  of  the 
estate,  and  also  for  the  costs  of  ascertaining  the  fund  per- 
taining to  the  testator's  estate,  which  was  done  in  the 
course  of  proceedings  in  Re  Gamble. 

Of  tho  more  recent  cases,  I  may  note  Keay  v,  Boulton, 
25  Ch.  D.  212;  In  re  Thomson,  W.  N.  1886,  p.  130,  and 
In  re  Horner,  Eagleton  v.  Horner,  37  Ch.  D,  at  p.  711. 


A.  H.  F.  L. 
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Clarkson  V.  Severs. 

Execution — Assignment  Jor  creditors — Priority — '*  Completely  executed  by 
payment ''^ — Constitutional  law—Banhruptcy — Creditors  Relief  Act — R» 
S.  0. 1887,  ch.  124,  sees.  4,  9—4S  Vic.  ch.  10  (0.) 

A  writ  of  Ji.  fa.  against  the  lands  of  one  H.  had  been  in  the  sheriff's 
hands  since  1880.  In  1887  the  sheriff  sold  under  it  and  received  the 
purchase  money.  Afterwards,  and  before  payment  over  by  the  sheriff 
to  the  execution  creditors,  H.  assigned  for  the  benefit  of  his  creditors 
under  R.  S.  0.,  1887,  ch.  124.  The  assignee  then  claimed  the  money 
in  the  sheriff's  hands. 

Held,  affirming  the  decision  of  Robertson,  J. ,  that  the  assignee  was  not 
entitled  to  the  money. 

Per  Boyd,  C,  R.  S.  O.,  1887,  ch.  124,  sec.  9,  applies  to  executions  to 
which  the  Creditors  Relief  Act  applies,  and  where  distribution  has  to 
be  made  under  that  Act,  and  did  not  apply  to  the  writ  in  this  case  ; 
and  the  writ  in  this  case  was  executed  by  the  sale  of  the  lands  and 
receipt  of  the  money,  which  then  became  the  property  of  the  execution 
creditors. 

SemMe,  that  if  R.  S.  0.,  1887,  ch.  124,  sec.  9,  is  to  receive  such  a  con- 
struction as  would  pass  the  money  in  a  case  such  as  this  to  the  assignee, 
thus  giving  him  a  higher  right  than  the  execution  debtor  had,  then 
the  enactment  is  ultra  vires  as  a  bankruptcy  provision. 

Per  Ferguson,  J. ,  the  authorities  clearly  shew  that  after  receipt  of  the 
money  by  the  sheriff,  the  writ  was  executed  ;  and  semble,  that  **  com- 
pletely executed  by  payment "  in  R.  S.  0.,  1887,  ch.  104,  sec.  9,  means 
voluntary  or  involuntary  payment  to  the  sheriff. 

Sinclair  v.  McDougall,  29  U.  C.  R.  388,  specially  referred  to. 

Statement.  This  was  an  action  brought  by  E.  R.  C.  Clarkson,  as 
assignee  for  creditors  of  one  Daniel  Hayes,  under  an  assign- 
ment executed  on  December  10th,  1887,  pursuant  to  48 
Vic.  ch.  26,  (0.)  (R.  S.  0.  1887,  ch.  124),  against  the  defen- 
dant, who  was,  during  the  period  covered  by  the  matters 
in  question  in  this  action,  acting-sheriff  for  the  county  of 
York,  to  recover  $1,000  and  interest,  received  by  him  under 
the  following  circumstances : — 

On  April  14th,  1880,  the  Bank  of  Toronto  issued  writs 
of  fieri  facias  against  the  goods  and  lands  of  Hayes,  and 
placed  the  same  in  the  hands  of  the  said  sheriff,  and  under 
the  writ  against  lands,  which  had  been  kept  regularly 
renewed,  the  defendant  seized  and,  on  November  12th, 
1887,  offered  for  sale  the  equity  of  redemption  of  Hayes 
in  certain  lands  in  Toronto.  The  sale,  however,  proved 
abortive  for  want  of  bidders,  and,  on  November  19thj 
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1887,  the  bank  issued  a  writ  of  venditioni  exponas,  under  Statement, 
which,  on  November  26th,  1887,  the  defendant  sold  the 
lands  for  $1,000 ;  $200  of  which  was  paid  to  him  that  day, 
and  the  balance  on  December  6th,  1887.  At  the  time  of 
the  sale,  the  defendant,  as  such  acting-sheriff,  had  in  his 
hands  other  writs  against  Hayes's  lands,  all  of  which,  how- 
ever, were  received  by  him  long  after  the  bank's  writs. 
On  December  13th,  1887,  the  defendant  paid  over  to  the 
bank  $870.92,  the  amount  of  their  judgment,  out  of  the 
proceeds  of  the  said  sale,  taking  an  indemnity  from  the 
bank. 

Upon  the  assignment  to  the  plaintiff  being  executed,  he 
at  once  notified  the  defendant  thereof,  and  demanded  pay- 
ment of  the  moneys  realized  on  the  sale,  which  were  still 
in  the  defendant's  hands,  and  the  plaintiff  now  contended 
that  he  was  entitled  to  receive  the  same,  for  that  the  writ 
of  the  bank  had  not  been  completely  executed  by  payment 
within  the  meaning  of  48  Vic.  ch.  26,  sec.  9  (R.  S.  0.  1887, 
ch.  124,  sec.  9),  and  that  therefore  the  assignment  to  him 
took  precedence  of  the  writ  under  the  said  section. 

In  his  statement  of  defence,  the  defendant  set  up  that 
the  bank's  writ  had  been  completely  executed  within  the 
said  section,  and,  moreover,  that  the  Act  48  Vic.  ch.  26^ 
and  particularly  sec.  9,  was  ultra  vires  of  the  Local  Legis- 
lature, the  same  being  legislation  in  respect  to  bankruptcy 
and  insolvency. 

By  the  assignment  to  the  plaintiff,  the  assignor,  in  the 
usual  way,  purported  to  grant  and  assign  to  him,  "his 
heirs,  executors,  administrators  and  assigns,  all  his  personal 
property  which  may  be  seized  and  sold  under  execution^ 
and  all  his  real  estate,  credits  and  effects." 

The  action  came  on  for  trial  on  April  8th,  1889,  before 
Robertson,  J.,  at  Toronto,  who,  at  the  close  of  the  evidence, 
gave  judgment  as  follows  : — 

Robertson,  J.: — 

After  hearing  the  arguments  of  both  the  parties,  andl 
reading  the  case  of  Sinclair  y.McDougall,  2^9  U.O.R.  388, 1 
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Judgment,  ^ave  no  doubt  the  words  "completely  executed  by  pay- 
EoBERTsoNjJ.  ment"  mean  by  payment  to  the  sheriff,  and  not  by  him  to 
the  judgment  creditor.  These  moneys  became  the  moneys 
of  the  Bank  of  Toronto  the  moment  they  were  paid  to  the 
sheriff  by  the  purchaser  of  the  lands  sold  by  him  under 
the  execution.  This  writ  was  placed  in  the  hands  of  the 
sheriff  more  than  eight  years  before  the  sale  took  place, 
and  five  years  before  the  "Assignment  Act "  was  proclaimed ; 
and,  while  the  plaintiff's  contention  might  prevail  if  the  sale 
had  not  taken  place  before  the  assignment,  the  sale  having 
taken  place,  and  the  money  having  been  paid  over  to  the 
assignee  before  that  time,  I  am  of  opinion  that  the  judg- 
ment debtor  has  no  power  to  affect  the  moneys  in  the 
sheriff's  hands,  and  that  the  plaintiff  took  no  interest  in 
them.  They  were  then  the  moneys  of  the  Bank  of  Toronto. 
I  think,  therefore,  the  plaintiff  is  not  entitled  to  recover 
more  than  the  amount  in  the  sheriff's  hands,  after  payment 
of  the  amount  due  to  the  Bank  of  Toronto,  and  the  sherift''s 
fees  and  charges  against  the  fund,  which  are  admitted  to  be 
$48.18.  I  therefore  give  judgment  for  the  plaintiff  for 
$48.18;  and  I  have  made  this  endorsement: — 

I  find  a  verdict  for  the  plaintiff,  and  order  judgment  to 
be  entered  for  him  for  the  sum  of  $48.18  and  no  more, 
holding,  as  I  do,  that  the  defendant  properly  paid  over  the 
amount  of  the  execution  in  favour  of  the  Bank  of  Toronto ; 
and,  this  action  having  been  brought  to  test  the  question, 
the  plaintiff  should  pay  the  defendant  the  difference 
between  Superior  Court  costs  of  defence  and  the  plaintiff's 
costs,  to  be  taxed  on  the  Division  Court  scale.  That  is  the 
best  I  can  do. 

The  plaintiff  now  moved  by  way  of  appeal  from  this 
judgment,  and  the  motion  came  on  for  argument  on  June 
loth,  1889,  before  BosTD,  C.  and  Ferguson,  J. 

Millar,  for  the  motion.  We  say  the  execution  was  not 
completely  executed  hj  payment.  The  sheriff  received 
notice  of  the  assignment,  and  before  that  he  had  received 
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the  money,  and  he  had  it  at  that  time.  Then,  on  the  Bank  Argument, 
of  Toronto  giving  him  a  bond  of  indemnity,  he  paid  it  over. 
"  Payment "  cannot  mean  payment  to  the  sheriff ;  it  would 
be  an  inappropriate  word.  He  gets  the  money  by  levy, 
not  by  payment.  R.  S.  0.  1887,  ch.  65  (Creditor's  Relief 
Act),  sec.  20,  distinguishes  between  the  sheriff  levying  and 
the  execution  debtor  paying.  In  Sinclair  v.  McDougall, 
29  U.  C.  R.  388,  no  distinction  is  drawn  between  levying 
and  payment.  The  Interpretation  Act,  R.  S.  0. 1887,  ch.  1, 
sec.  8,  subsec.  39,  shows  that  a  liberal  construction  should 
be  applied.  Sec.  10  of  our  Assignment  Act,  R.  S.  0.  1887. 
ch.  124,  is  the  same  as  sec.  83  of  the  Insolvent  Act  of  1875, 
38  Vic.  ch.  16  (D.) ;  Clarke's  Insolvent  Act,  p.  246.  The 
object  was  to  give  insolvent  debtors  the  opportunity  at  any 
time  before  the  money  was  actually  paid  over  to  the  judg- 
ment creditor,  to  secure  a  rateable  distribution  among  all 
his  creditors. 

[Boyd,  C. — You  might  say  the  execution  is  executed 
when  the  money  is  made.  The  form  of  writ  oi  fieri  facias 
says,  does  it  not,  that  the  sheriff  is  to  have  the  money 
before  the  Justices  "after  the  execution  ?"  But  you  may 
argue  that  the  writ  contemplates  payment  over  to  the 
creditor,  and  that  it  is  not  completely  executed  until 
payment  to  him.] 

Yes;  until  the  mone}^  reaches  the  creditor  the  assign- 
ment takes  precedence.  This  would  be  analogous  to  what 
was  held  under  the  section  of  the  Insolvent  Act  referred 
to. 

[Boyd,  C. — The  words  in  the  Assignment  Act,  R.  S.  0. 
1887,  ch.  124,  sec.  9,  "subject  to  the  lien,''  &c.,  for  costs, 
may  help  your  contention.  After  the  money  has  reached 
the  execution  creditor  there  could  be  no  lien.] 

Then,  as  to  the  contentionthat  the  money,  as  soon  as  it^ 
reached  the  sheriff,  belonged  to  the  creditor,  and  therefore 
did  not  pass  under  the  assignment ;  we  say  sec.  4  and 
sec.  9  of  R.  S.  0.  1887,  c.  124,  should  be  read  together. 

[Boyd,  C. — After  the  money  had  reached  the  sheriff,  the 
debtor  could  not  make  any  disposition  of  it:  could  he  then 
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Argument,  make  an  assignment  ?  Not  being  an  insolvent  Act,  how- 
could  the  right  to  the  money  be  divested  by  the  assign- 
ment ?  This  gives  rise  to  the  constitutional  question, 
Would  not  the  construction  you  contend  for  make  the  Act 
unconstitutional  ?] 

T.  P.  Gait,  contra.  If  sec.  9  is  construed  as  claimed,  the 
Act  must  be  ultra  vires  according  to  Kennedy  v.  Freeman, 
15  A.  R.  at  pp.  200,  216. 

[Boyd,  C. — You  mean  that  the  judgment  in  that  case 
still  leaves  the  question  whether  sec.  9  is  intra  vires  or 
ultra  vires  open  for  us  to  discuss  ?] 

Yes.  None  of  the  cases  reported  with  Kennedy  v.  Free- 
man, supra,  went  to  the  Supreme  Court.  Sinclair  v. 
McDougall,  supra,  shews  that  money  once  in  the  sheriff's 
hands  ceases  to  be  the  money  of  the  debtor  and  becomes 
the  money  of  the  creditor.  Thb  Insolvent  Act  of  1869 
amended  that  'of  1865  to  meet  this  decision.  Sec.  4  of 
R.  S.  0.  1887,  ch.  124,  shews  that  no  interest  in  these 
moneys  would  have  passed  to  the  assignee.  They  no  longer 
belonged  to  the  assignor  within  the  meaning  of  this  section. 
Sinclair  v.  McDougall,  supra,  shews  the  money  belonged 
to  the  Bank  of  Toronto.  Jordan  v.  Binckes,  13  Q.  B.  at 
p.  760 ;  Swain  v.  Norland,  1  Brod.  &  Bing.  370,  377,  are 
the  same  way.  The  latter  expressly  says  that  an  execu- 
tion is  said  to  be  "  executed"  when  a  sale  has  taken  place 
(p.  377).    So,  too,  Harrison  v.  Paynter,  6  M.  &  W.  387. 

[Ferguson,  J. — But  "by  payment"  causes  the  difficulty.] 

"  Payment"  means  by  a  voluntary  payment.  The  word 
is  used  as  applicable  to  both  cases. 

[Ferguson,  J. — Suppose  the  sheriff  had  levied  part  on 
goods,  and  had  the  money ;  and  that  he  had  a  writ  against 
lands  under  which  he  had  not  sold.  Then  the  assignment 
would,  under  your  argument,  prevail  as  to  the  lands,  but 
not  as  to  the  money  levied  from  the  goods.] 

Norland  v.  Pellatt,  8  B.  &  C.  722,  shews  that  after  sale 
the  sheriff  becomes  the  debtor,  and  the  judgment  debtor  is 
released.  If  my  contention  is  not  correct,  I  submit  the 
Act  is  ultra  vires ;  and  our  strongest  argument  is  that  the 
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Act)  should  be  construed  in  the  sense  which  will  make  it  Argument, 
constitutional.    Besides,  if  the  other  contention  prevails, 
the  rights  of  the  parties  are  altogether  at  the  mercy  of  the 
sheriff'. 

[Ferguson,  J. — You  say  it  could  not  have  been  the 
legislature's  intention  to  make  the  assignment  operate  by 
accident,  on  moneys  negligently  withheld.] 

Millar,  in  reply.  We  are  not  concerned  with  questions 
between  the  execution  creditor  and  the  sheriff.  "Payment 
to  the  sheriff"  is  not  a  proper  word  to  use  when  the  sheriff 
makes  the  money  by  levy.  The  sec.  9  of  R.  S.  0.  1887? 
ch.  124,  shews  that  there  is  something  more  to  be  done 
than  completing  the  execution  by  sale. 

June  15th,  1889.    Boyd,  C.:-— 

S.  0.  ch,  124,  sec.  9,  applies  to  cases  of  execution 
where  the  Creditor's  Relief  Act  applies,  and  in  regard  to 
which  the  sheriff  hits  to  administer  the  fund  and  pay  over 
the  distributive  shares  among  the  different  parties  entitled. 

That  being  so,  it  is  not  applicable  to  a  case  in  which  the 
execution  has  its  priority  by  virtue  of  sec.  3  of  the  original 
Creditor's  Relief  Act,  43  Vic.  ch.  10,  sec.  3,  (0.)  This  writ 
of  the  Bank  of  Toronto  being  prior  to  1880  in  the  sheriff's 
hands,  it  was  executed  by  the  sale  'of  the  land  and  the 
making  of  the  money.  That  money  was  then  the  property 
of  the  execution  creditor,  and  not  of  the  debtor.  Jt  was 
therefore  not  assets  of  the  debtor  which  he  had  the  power 
to  assign  under  sec.  4  of  R  S*  0.  1887,  ch.  124,  and  the 
assignment  in  question  did  not  pass  the  title  in  it  to  the 
plaintiff. 

If  it  be  the  right  construction  under  sec.  9  that  it  passed 
this  money  to  the  assignee  for  creditors,  that  is  giving  a, 
higher  right  than  the  debtor  had,  and  it  strikes  me  that 
the  provision  would  be  ultra  vires,  as  being  a  bankruptcy 
provision. 

Either  way  the  judgment  should  be  affirmed,  with  costs. 
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Judgment.    FERGUSON,  J;!--- 
Ferguson,  J. 

The  writ  of  execution  was  in  the  hands  of  the  ^heHff 
long  before  the  passing  of  the  Creditor's  Relief  Act.  The 
property  was  sold  and  the  money  realized  by  the  sheriff 
before  the  date  of  the  assignment  (for  benefit  of  creditors) 
to  the  plaintiff,  but  the  sheriff  had  not  actually  paid  over 
the  money  to  the  execution  creditor  before  notice  to  him 
(the  sheriff)  of  the  assignment.  The  assignee,  claiming  to 
have  been  entitled  to  the  money  in  the  hands  of  the  sheriff 
at  the  date  of  the  assignment,  sues  the  sheriff,  relying  upon 
the  provisions  of  sec.  9  of  ch.  124,  R.  0.  1887,  which 
provides  that  an  assignment  for  the  general  benefit  of  credit 
tors,  under  the  Act,  shall  take  precedence  of  all  judgments 
and  of  all  executions  not  completely  executed  by  payment. 
The  contention  is  that  the  words  "by  payment"  mean  by 
payment  over  by  the  sheriff  to  the  execution  plaintiff',  or 
party  entitled. 

The  authorities  are  abundant,  sheW^ing,  I  think,  that  by 
the  seizure  and  sale  the  property  is  changed,  and  not  only 
so,  but  that  by  this  act  of  sale  and  receipt  of  the  money  by 
the  sheriff,  the  writ  of  execution  is  executed.  From  and 
after  that  period  the  writ  is  an  execution  executed :  and 
if  the  payment  mentioned  in  the  section  were  held  to  mean 
payment  to  the  execution  plaintiff  by  the  sheriff,  I  do  not 
see  how  that  could  be  any  part  of  the  execution  of  the 
writ,  or  how  the  execution  of  the  writ  (which  was  complete 
before)  could  be  completed  by  it.  If,  on  the  other  handj 
it  is  held  to  mean  voluntary  or  involuntary  payment  to 
the  sheriff,  one  can  see  how  the  execution  of  the  writ 
becomes  completed  by  it.  In  this  case  there  was  a  sale 
under  the  venditioni  exponas^  and  the  sheriff  received  the 
money ;  and  I  am  of  the  opinion  that  the  writ  was  then 
completely  executed,  and  for  this  reason  I  think  sec.  9  of 
R.  S.  O.  1887,  ch.  124,  cannot  be  made  available  by  the 
plaintiff*  to  enlarge  the  provisions  of  sec.  4  as  applicable  to 
the  case ;  and  under  sec^  4  the  property  did  not  pass  to  the 
assignee,  the  plaintiff^  because  the  i^ight  of  property  had 
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changed  by  the  sale,  and  the  assignor  iiever  had  any  Judgment, 
property  in  the  money  realized  on  the  sale.  Robertson.J, 

A.  H.  F.  L. 


tQUEEN'S  BENCH  DIVISION.] 

LuPTON  V,  Rankin  et  al. 


Way — Aec&ss  to  road — Bights  of  way  over  adjoining  lots — Bight  of  mbrt- 
gagees—Way  of  necessity — Extinguishment  by  unity  of  possession-^ 
Bevival  on  termination  of  possession. 

C.  conveyed  to  R.  50  acres  of  land  and  also  a  strip  20  feet  wide,  tb  the 
south,  to  give  access  from  the  50  acres  to  the  town  line.  R.  mortgaged 
to  C.  the  50  acres,  but  not  the  20  feet  strip ,  and  then  conveyed  the 
strip  to  N.  Afterwards  R.  conveyed  the  50  acres  to  bis  son,  subject  to 
C.'s  mortgage,  and  on  the  same  day  gave  him  the  occupation  under  an 
agreement  for  sale  of  the  adjoining  50  acres  to  the  west.  The  sdn 
mortgaged  to  the  plaintiff  the  50  acres  conveyed  to  him.  During  the 
possession  of  R.  and  his  son  they  got  access  from  the  east  50  acres  to 
the  side  line  through  the  west  50  acres  owned  by  R.  The  agreement 
for  sale  of  the  west  50  acres  to  the  son  having  been  cancelled,  and  R; 
having  refused  to  allow  a  tenant  of  his  son  of  the  east  50  acres  access 
to  the  side  line  through  the  west  50  acres,  the  plaintiff  brought  this 
action  against  Ri,  C,  and  N.  for  a  declaration  as  to  the  existence  of  a 
right  of  way  through  the  strip  conveyed  to  N.,  or  of  a  way  of  necessity" 
through  the  west  50  acres,  and  for  other  relief. 

Heldj,  that  if  a  right  of  way  through  the  20  feet  strip  did  pass  to  C.  under 
the  mortgage  to  him,  it  was  a  right  of  way  only  to  C.,  his  heirs  and 
assigns  ;  and  the  existence  of  a  right  in  the  plaintiff  to  redeem  C.  did 
not  give  her  the  rights  of  C.  until  after  redemption.  But 

Held,  that  the  plaintiff  was  entitled  to  a  declaration  of  the  existence  of  a 
way  of  necessity  through  the  west  50  acres,  which  was  given  by  way  of 
implied  grant  when  R.  conveyed  to  his  son.  The  exercise  of  the 
implied  grant  was  suspended  during  the  time  that  the  son  had  posses- 
sion of  the  west  50  acres,  but  upon  the  termination  of  that  possession 
the  implied  grant  and  the  right  of  way  under  it  were  l-evived. 

This  was  an  action  for  the  declaration  afid  enforcement 
of  certain  rights  claimed  by  the  plaintiff  under  the  circum- 
stances set  forth  beloW,  and  was  tried  at  the  Stratford 
Assises  before  MacMahon,  J.,  on  26th  October,  1888,  with- 
out a  jury.  The  followitig  sketch  shews  the  positioli  of 
the  lands  affected  by  the  questions  raised  : 
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Way  used  by  JRankin 


Thos.  Eankin. 
Part  of  Lot  16 
50  acres. 


Jas.  Conn  ell. 
Centre  50  acres 
Lot  17. 


Nafziger. 
Sy.  part  of  17. 


•a 


Tdwn  Line  between  Ellice  and  Mornington. 


Statement.  On  1.7th  January,  1882,  James  Connell  conveyed  to 
Thomas  Rankin  by  metes  and  bounds  the  centre  50  acres 
of  lot  17  in  the  1st  concession  of  Mornington,  and  the 
following;  "Also  an  allowance  for  road  of  20  feet  in 
width  from  the  boundary  line  between  the  townships  of 
Ellice  and  Mornington,  running  northerly  until  it  inter- 
sects the  southern  boundary  of  lot  17  aforesaid,  the  eastern 
limit  of  road  being  boundary  between  lots  17  and  18 
aforesaid,  'containing  by  admeasurement  three-fourths  of 
an  acre,  more  or  less."  This  conveyance  was  made  under 
the  Act  respecting  Short  Forms  of  Conveyances,  was  for  the 
consideration  of  $1,800,  and  was  registered  on  3rd  February, 
1882.  The  description  should  have  read  "until  it  inter- 
sects the  southern  boundary  of  the  50  acres  of  lot  17 
covered  by  the  earlier  part  of  the  description  as  it 
clearly  related  to  the  parcel  of  land  forming  the  easterly 
boundary  of  Nafziger  s  part  of  lot  17. 
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On  the  same  day  Thomas  Kankin  made  a  mortgage  Statement, 
back  to  James  Connell  of  "  the  centre  50  acres  of  lot  17 
in  the  first  concession  of  Mornington,  formerly  owned  and 
occupied  by  James  Connell,"  but  not  describing  it  by 
metes  and  bounds,  and  not  including  in  terms  the  small 
parcel.  This  mortgage  was  made  under  the  Act  respecting 
Short  Forms  of  Mortgages,  and  was  registered  on  20th 
January,  1882, 

This  small  parcel  of  land,  included  in  the  conveyance 
and  not  included  in  the  mortgage,  was  fenced  on  both  sides^ 
and  through  it  ran  the  road  which  had  always  been  used 
I    by  Connell  as  his  means  of  egress  from  the  50  acres  of  lot 
17,  while  he  owned  and  occupied  it. 

At  the  time  that  Thomas  Rankin  purchased  the  50  acres- 
of  lot  17  from  Connell,  he  was  and  had  been  for  some  time 
previously  the  owner  of  the  50  acres  of  lot  16  adjoining 
the  Connell  50  acres  on  the  west. 

On  the  21st  June,  1882,  Thomas  Rankin  by  deed  under 
the  Short  Forms  Act,  in  consideration  of  $35,  conveyed  to 
;   Christian  Nafziger  by  metes  and  bounds  the  small  parcel 
I    used  as  a  roadway  to  the  east  of  his  land,  and  being  the 
same  parcel  as  was  secondly  described  in  the  conveyance 
from  Connell  to  Rankin  of  I7th  January,  1882.  This 
I  deed  contained  the  usual  statutory  covenants,  and  was 
registered  on  21st  June,  1882. 

On  9th  May,  1884,  James  Connell  assigned  his  mortgage 
from  Rankin  to  the  defendant  William  Connell,  in  whom 
it  was  vested  at  the  time  of  the  commencement  of  this 
action. 

After  Thomas  Rfinkin  purchased  the  Connell  property, 
I  and  while  he  held  that  and  his  own  50  acres  of  lot  16  as 
I  one  property,  he  used  as  a  means  of  getting  out  from  the 
1  Connell  property  to  the  side  road,  a  track  running  through 
some  fields  at  the  northerly  limit  of  his  part  of  lot  16,  in  the 
situation  indicated  upon  the  sketch.    This  track  was  a 
defined  track,  but  was  not  in  any  way  fenced  in  excepting 
,  by  the  fences  of  the  large  fields  through  which  it  ran. 
I     Before  the  15th  January,  1885,  Thomas  Rankin  put  his 
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Statement,  gon  Wiiliam  Rankin  in  possession  of  the  Connell  50 
acres;  and  on  15tb  January,  1885,  he  conveyed  to  William 
Rankin  that  50  acres  by  a  deed  jmade  under  the  Short 
Forms  Act,  subject  to  the  mortgage  to  Connell.  On  the 
same  day  he  entered  into  an  agreement  to  seJl  to  William 
Rankin  the  50  acres  of  lot  16  for  $1,200,  and  to  convey 
it  to  him  on  payment  of  the  amount,  and  agreed  that  the 
purchaser  might  occupy  it  until  default.  Thenceforth 
William  Rankin  occupied  the  two  parcels  as  one  farm. 

On  the  26th  August,  1885,  William  Rankin  executed  a 
mortgage  under  the  Short  Forms  Act  to  the  plaintiff, 
Rebecca  Lupton,  upon  the  Connell  50  acres,  to  secure  $600. 

In  the  same  year,  1885,Wil]iam  Rankin  leased  to  Henry 
Sage  the  Connell  50  acres,  and  he  occupied  it  down  to  the 
time  of  the  trial  in  October,  1888.  Until  the  fall  of 
1887  he  was  in  the  habit  of  going  out  to  the  side  road  by 
the  road  or  track  at  the  north  end  of  Thamas  Rankin's  50' 
acres ;  he  was  also  allowed  by  Nafziger  to  cross  his  farm 
when  he  wished  to  get  out  to  the  town  line.  In  August,  1887, 
William  Rankin,  being  in  difficulties,  released  to  his  father^ 
Thomas  Rankin,  his  rights  under  the  agreement  for  sale  to 
him  of  the  50  acres  of  lot  16,  and  shortly  afterwards 
Thomas  Rankin  forbid  Sage  from  coming  through  that 
property.  Since  that  time  Sage's  only  means  of  egress  was, 
by  permission  of  Nafziger,  through  the  farm  of  the  latter. 

Connell  afterwards  took  pi'oceedings  under  bis  mortgage 
and  offered  the  50  acres  covered  by  it  for  sale,  but  there 
were  no  bidders,  owing,  it  was  said,  to  the  doubt  as  to  the 
means  of  access  to  it. 

The  plaintiff,  Rebecca  Lupton,  in  her  statement  of 
claim  alleged  that  it  was  by  mutual  mistake  of  James 
Connell  and  Thomas  Rankin  that  the  right  of  way  through 
Nafziger's  lot  was  omitted  from  the  mortgage  to  Connell ; 
but  that  the  mortgage  by  force  of  the  Act  respecting 
Short  Forms  of  Mortgages  did  convey  the  parcel  of  land 
or  a  right  of  way  over  it ;  that  Thomas  Rankin,  supposing 
he  had  no  longer  any  use  f(>r  this  right  of  way  by  reason 
of  his  ownership  of  the  other  50  acres  adjoining  the  side 
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Sine,  conveyed  the  right  of  way  to  Nafziger  for  the  con-  Statement, 
sideration  of  $35;  that  from  the  time  Thomas  Rankin 
acquired  the  Connell  50  acres,  he  and  his  son  William 
Rankin  and  their  respective  tenants  used  and  enjoyed, 
and  there  was  appurtenant  to  that  50  acres,  a  roadway 
over  the  50  acres  of  lot  16  to  the  side  line,  for  travelling 
over  with  horses  and  cattle  and  on  foot,  and  for  all  other 
purposes  required  for  the  enjoyment  of  the  Connell  50 
acres  ;  that  by  the  mortgage  from  William  Rankin  to  the 
plaintiff  she  acquired,  by  virtue  of  the  Act  respecting 
Short  Forms  of  Mortgages,  any  right  of  way  used  as  part 
or  parcel  thereof ;  that  the  defendant  Connell  took  pro- 
ceedings to  foreclose  his  mortgage ;  that  the  plaintiff  was 
added  as  a  subsequent  incumbrancer  and  [)roved  her  claim ; 
that  the  property  was  offered  for  sale  under  these  proceed- 
ings, but  that  no  purchaser  could  be  found,  because  the 
property  was  without  any  means  of  access  ;  that  tlie  defen- 
dant Nafziger  knew  of  the  mortgage  from  Rankin  to 
Connell  ;  and  that  the  mortgagee,  Connell,  was  entitled  to 
a  right  of  way  under  it ;  that  by  reason  of  the  plaintiff's 
position  as  second  mortgagee,  she  was  entitled  to  have  Con- 
neli's  right  to  that  roadway  under  his  mortgage  ascertained, 
or  to  have  it  declared  as  against  all  the  parties  hereto  that 
a  purchaser  under  Connell's  mortgage  should  be  entitled  to 
use  the  roadway  across  Rankin's  50  acres  of  lot  16,  as 
appurtenant  to  the  Connell  50  acres  ;  that  the  defendant 
Nafziger  had,  since  this  action  was  begun,  offered  to  reopen 
the  original  roadway  through  his  property  upon  receiving 
back  the  $35  he  paid  to  Rankin ;  but  that  Rankin 
refused  to  pay  that  amount ;  that  the  plaintiff"  by  vii  tue 
of  her  mortgage  was  entitled  to  a  way  of  necessity  thi  ough 
Rankin's  land,  and  to  have  it  declared  that  the  roadway 
formerly  used  through  Rankin's  land  was  the  way  of  neces- 
sity  to  which  she  was  entitled. 

Her  claims  were  to  have  the  Connell  mort<j:aoe  refoi  nicd 
so  as  to  embrace  the  right  of  way  through  Nafziger's  land  ; 
or  to  have  it  declared  that  that  right  of  way  still  existed 
as  appurtenant  to  the  Connell  mortgage  for  the  bonelit  of 
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Statement  Connell,  and  the  plaintiff  and  persons  claiming  under  them 
to  have  Rankin  ordered  to  repay  the  $35  to  Nafziger;  and  to 
have  it  declared  that  a  way  of  neces&ity  has  been  or  must 
be  opened  through  Rankin's  50  acres  of  lot  16. 

The  defendant  Thomas  Rankin  denied  that  any  right  of 
way  was  appurtenant  to  the  Connell  50  acres,  or  was  so  at 
the  date  of  the  plaintiff's  mortgage  ;  he  denied  that  the 
right  of  Way  through  Nafziger's  lot  was  omitted  from  the 
mortgage  to  Connell  by  mutual  mistake,  and  said  that  it 
was  purposely  omitted  from  it ;  that,  having  no  use  for 
that  right  of  way  after  acquiring  it,  he  sold  and  conveyed 
it  to  Nafziger  ;  that  the  plaintiff  took  her  mortgage  from 
Wm,  Rankin  with  full  notice  of  the  release  of  the  right  of 
way  through  Nafziger's  lot ;  he  denied  the  plaintiff's  right 
to  call  upon  him  for  a  right  of  way,  or  to  aid  her  in  any 
way,  and  claimed  the  benefit  of  the  registry  laws. 

The  defendant  Nafziger  alleged  that  the  right  of  way 
through  his  land  was  purposely  omitted  from  the  mort- 
gage to  Connell,  it  being  intended  that  Rankin's  roadway 
from  the  Connell  50  acres  should  be  through  his  own  50 
acres  lying  to  the  west  of  it ;  that  when  he  purchased  the 
roadwa}^  from  Thomas  Rankin  he  knew  that  Thomas 
Rankin  and  those  claiming  under  him  had  no  need  of  the 
roadway  through  his  property  ;  that  he  paid  $35  to  Rankin 
in  good  faith,  and  registered  his  conveyance,  and  he  claimed 
the  benefit  of  the  Registry  Acts ;  charged  that  the  plaintiff 
had  notice  of  the  conveyance  to  him  when  she  took  her 
mortgage ;  said  that  he  was  willing  to  allow  the  plaintiff  the 
relief  she  asked  on  being  repaid  the  $35  he  paid  Rankin, 
and  his  costs  and  expenses  ;  and  asked  that,  in  the  event  of 
the  plaintiff  being  declared  entitled  to  a  rightof  way  through 
his  land,  he  might  be  repaid  this  $35,  either  by  the  plain- 
tiff or  by  Rankin.    The  defendant  Connell  filed  no  defence. 

The  plaintiff  joined  issue  on  these  defences. 

The  learned  Judge  reserved  judgment,  and  on  February 
25th,  1889,  gave  judgment  as  follows  :  J 
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For  the  reasons  stated  in  the  written  judgment  delivered 
by  me  in  the  within  cause,  I  order  that  judgment  be  en- 
tered for  the  plaintiff  herein  against  Thomas  Kankin  and 
Christian  Nafziger,  declaring  that  the  right  of  way  men- 
tioned in  the  second  paragraph  of  the  statement  of  claim," 
(being  the  one  through  Nafziger's  lot)  still  exists  appur- 
tenant to  the  lands  mentioned  in  the  mortgage  from  the 
defendant  Thomas  Eankin  to  James  Connell  ;  and  also  in 
the  mortgage  from  the  defendant  William  Eankin  to  the 
plaintiff  for  the  benefit  of  the  defendant  Connell  and  the 
plaintifi*  or  any  vendee  under  their  mortgages  or  either 
of  them,  and  the  heirs  and  assigns  of  the  said  vendee 
forever.  I  also  order  that  judgment  be  entered  in  favour 
of  the  defendant  Nafziger  against  the  defendant  Thomas 
Rankin  for  $35  and  interest  at  six  per  cent,  from  21st 
June,  1882.  I  also  order  that  the  defendant  Thomas 
Rankin  do  pay  to  the  plaintiff  the  costs  of  this  action, 
and  to  the  defendant  Nafziger  his  costs  of  defence. 

The  defendant  Thomas  Rankin  moved  before  the 
Divisional  Court  of  the  Queen's  Bench  Division  (to  which 
the  motion  had  been  transferred)  against  this  judgment, 
and  his  motion  was  argued  on  May  29th,  1889,  before 
Falconbridge  and  Street,  JJ. 

Lash,  Q.  C,  for  the  motion. 
Idington,  Q.  C,  for  the  plaintiff. 
Osier,  Q.  C,  for  the  defendant  Nafziger. 

June  22,  1889.  The  judgment  of  the  Court  was 
delivered  by 

Street,  J. : — 

It  may  fairly  be  gathered  from  the  evidence  that  at 
the  time  he  sold  to  Rankin,  James  Connell  was  the  owner 
of  the  strip  of  land  east  of  Nafziger's  land,  and  that  he 
was  therefore  using  his  own  land  as  a  means  of  access 
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Judgment.  j.Q  the  town  line.  When  he  conveyed  to  Thomas  Rankin 
Street,  J  the  50  acres,  he  also  conveyed  the  fee  in  this  parcel.  When 
Rankin  made  the  mortgage  back  to  him,  we  are  not  unwil- 
ling to  assume  that  under  the  provisions  of  the  Short 
Forms  Act,  it  may  have  been  that,  although  the  strip  of 
land  itself  was  not  included^  a  right  of  way  over  the  strip 
did  pass  to  Connell,  as  a  way  theretofore  used  and  enjoyed 
with  the  parcel  granted  ;  and  if  we  were  able  to  agree 
with  our  learned  brother  MacMahon  that  the  plaintiff  is 
entitled  to  the  benefit  of  any  right  of  way  granted  at 
this  time  by  Rankin  to  Connell  by  means  of  the  mort- 
gage, we  are  not  prepared  to  say  that  we  should  not  have 
been  able  also  to  agree  in  most  of  the  conclusions  at  which 
he  has  arrived.  We  are,  however,  compelled  to  the  opinion 
that  if  a  right  of  way  did  pass  to  Connell  under  the 
mortgage,  it  was  a  right  of  way  only  to  Connell,  his  heirs 
and  assigns.  Rankin,  after  giving  the  mortgage,  was 
owner  in  fee  of  the  strip  through  Nafziger's  place,  subject 
only  to  this  possible  right  of  way  in  favour  of  Connell, 
his  heirs  and  assigns.  He  then  conveyed  the  fee  in  the 
strip  to  Nafziger,  and  Nafziger  registered  his  conveyance 
and  closed  up  the  road,  and  in  his  turn  became  owner 
in  fee  of  the  strip  subject  only  to  the  possible  right  of 
way  in  favour  of  Connell,.  his  heirs  and  assigns.  After 
this  again  Thomas  Rankin  conveyed  his  equity  of  redemp- 
tion in  the  ConnelJ  50  acres  to  his  son  William  Rankin, 
and  William  Rankin  conveyed  it  by  way  of  mortgage  to 
the  plaintiff.  It  seems  plain  that  Thomas  Rankin  could 
not  by  his  conveyance  to  his  son  impose  any  burden  upon 
Nafziger's  land  in  addition  to  that  which  already  existed, 
and  as  he  could  not  himself  have  insisted  upon  a  right  of 
way  throug'h  Nafziger's  land  in  the  face  of  his  own  con- 
veyance to  him,  so  be  could  not  confer  any  such  right  upon 
his  son  or  his  son's  gi^antees.  The  plaintiff  has  brought 
Connell  before  the  Court  and  asks  that  the  mortgage 
from  Thomas  Rankin  to  him  should  be  rectified  by 
making  it  include  this  strip.  Connell  has  not  appeared 
to  ask  for  such  a  rectification.  We  do  not  see  on  what  princi- 
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pie  the  plaintiff  is  entitled  to  ask  for  rectification  of  a  Judgment, 
mortgage  in  whicli  she  has  at  present  no  interest;  nor  Street,  J. 
how  it  would  help  her  if  it  were  rectified.  If  she  desires 
to  have  the  benefit  of  any  rights  which  Connell  has 
and  she  has  not,  she  has  the  right  to  acquire  them  by 
purchasing  and  taking  an  assignment  of  his  mortgage, 
but  the  existence  of  a  right  to  redeem  does  not  give 
to  the  possessor  of  it  the  rights  of  the  prior  incumbrancer 
until  the  redemption  has  actually  taken  place. 

The  plaintiff  then,  having  no  rights  against  Nafziger, 
asks  that  Nafziger  may  be  ordered  to  reopen  the  right  of 
way  which  he  bought  from  Rankin,  and  that  Rankin  may 
be  ordered  to  repay  the  $35  to  Nafziger  which  the  latter 
paid  him  for  the  land.  As  the  plaintiff  has  no  right  to 
require  Nafziger  to  reopen  the  right  of  wa}^,  the  claim  for 
damages  on  this  account,  which  the  plaintiff  sets  up  on 
Nafziger's  behalf  against  Rankin,  must  fall  to  the  ground, 
and  the  result  is  that  Nafziger,  having  no  interest  in  the 
action,  should  be  dismissed  from  it  with  costs,  to  be  paid 
by  the  plaintiff,  and  that  Rankin  should  be  relieved  from 
that  portion  of  the  judgment  which  directs  him  to  pay 
the  $35  and  interest  to  Nafziger. 

The  plaintiff  seems,  however,  to  have  a  clear  right  as 
against  Thomas  Rankin  to  a  way  of  necessity  through  his 
land. 

Before  the  conveyance  by  him  to  his  son,  Thomas  Ran- 
kin owned  in  fee  the  100  acres  ;  on  the  15th  January, 
1 885,  he  conveyed  to  his  son  the  Connell  50  acres  ;  he  had 
before  that  date  extinguished  the  right  of  access  to  that 
parcel  through  Nafziger's  land  by  releasing  it  to  Nafziger  ; 
and  his  son,  the  grantee,  having  no  other  means  of  access* 
was  entitled  to  a  way  of  necessity  through  the  property 
of  his  father,  the  grantor,  by  way  of  implied  grant,  upon 
the  principle  "  quando  aliquis  aliquid  concedit,  eoncedere 
videtur  et  id  sine  quo  res  uti  non  potest" 

It  follows  from  the  nature  of  the  principle  upon  which 
the  right  depends,  that  the  implied  grant  must  be  co-exten- 
sive in  its  duration  with  the  ownership  of  the  property* 
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Judgment,  expressly  granted.  An  implied  grant  of  a  right  of  way 
Street  J.  for  a  limited  time  would  afford  only  a  partial  relief  to  a 
grantee  in  fee  who  had  no  other  means  of  access.  The 
express  grant  of  a  right  of  way  for  a  limited  time,  or  a 
unity  of  possession,  as  distinguished  from  a  unity  of  seisin, 
must,  upon  the  authorities,  suspend  the  exercise  of  the 
implied  grant  during  its  existence,  but  upon  its  termina- 
tion the  implied  grant  and  the  right  of  way  under  it  are 
revived.  The  law  is  thus  concisely  stated  in  the  head- 
note  to  Thomas  v.  Thomas,  2  C.  M.  &  R.  34  :  "A  unity  of 
possession  of  the  land  a  qua  and  of  the  land  in  qua  an 
easement  exists,  does  not  extinguish  but  only  suspends  the 
easement,  where  the  party  is  seised  in  fee  of  the  one  parcel, 
and  possessed  for  the  residue  of  a  term  of  the  other."  To 
the  same  effect  are  the  American  decisions.  In  Washburn 
on  Easements,  4th  ed.,  at  p.  685,  it  is  said  that  "The  unity  of 
title  and  possession  of  the  two  estates,  which  operates  an  ex- 
tinguishment of  an  easement  in  the  one  upon  or  over  the 
other,  can  only  have  that  effect  where  the  same  proprietor 
has  a  permanent  estate  in  both  tenements  not  liable  to  be 
defeated  by  the  performance  of  a  condition,  or  the  deter- 
mina^  m  of  a  determinable  fee  by  the  happening  of  some 
even  beyond  his  control,  and  where  the  estates  cannot 
be  a  ain  disjoined  by  operation  of  law."  See  also  Tyler 
v.  1  immond,  11  Pick.  193-220 ;  Dixon  v.  Gross,  4  O.  R. 
465  Upon  these  principles,  the  fact  that  contempora- 
neously with  the  conveyance  from  Thomas  Rankin  to  his 
son  William  Rankin  of  the  Connell  50  acres,  he  entered 
into  an  agreement  to  sell  him  and  gave  him  the  immedi- 
ate right  to  occupy  the  50  acres  of  lot  16,  through  which 
the  way  of  necessity  must  be  taken  to  have  passed,  merely 
suspended  the  exercise  of  the  right  of  way  during  the 
continuance  of  the  son's  right  to  occupy  the  last  mentioned 
50  acres.  The  rights  which  the  son  had  in  the  Connell 
lot,  including  the  right  to  a  way  of  necessity  as  against 
Thomas  Rankin,  passed  to  the  plaintiff  under  the  mort- 
gage from  the  son  to  her,  and  being  still  vested  in  her,  can 
be  actively  enforced  against  Thomas  Rankin,  now  that 
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the  unity  of  possession  of  the  two  parcels  has  been  ter-  Judgment 
minated.  The  plaintiff*  is,  therefore,  entitled  to  have  a  Street,  J 
reasonable  way  set  out  for  her  and  the  persons  claiming 
under  her,  with  horses,  carriages,  and  cattle  through  the 
50  acres  of  lot  16,  as  against  Thomas  Rankin  and  all 
persons  claiming  under  him.  If  the  parties  can  agree 
upon  the  metes  and  bounds,  they  may  be  set  out  in  the 
judgment.  If  they  cannot,  there  must  be  a  reference  to 
the  Registrar  to  settle  them,  the  costs  of  which  will  be 
reserved  to  be  paid  by  the  party  who  appears  to  have 
refused  to  consent  in  the  first  place  to  a  reasonable  way. 
The  defendant  Thomas  Rankin  must  pay  the  plaintiff's 
costs,  to  be  taxed  as  if  he  had  been,  as  he  should 
properly  have  been,  the  only  defendant.  No  relief  is 
asked  against  William  Rankin,  and  no  relief  that  can  be 
granted  is  asked  against  William  Connell.  As  against 
Nafziger,  the  action  should,  as  we  have  already  said,  be 
dismissed  with  costs. 
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[QUEEN'S  BENCH  DIVISION.] 

Re  Lewis  v.  Old. 

Prohibition — Division  Court — Jury  trial — Judge  withdrawing  case  from 

jury. 

In  a  Division  Court  suit  a  jury  was  demanded  and  called,  but  the  presi- 
ding Judge  withdrew  from  their  consideration  everything  except  the 
amount  of  damages  to  be  awarded,  saying  that  there  were  no  facts  in 
the  case  disputed,  the  plaintiff's  evidence  being  uncontradicted.  The 
jury  assessed  the  damages  and  judgment  was  entered  for  the  plaintiff. 

Held,  that  where  the  plaintiff  furnishes  evidence  which  the  Judge  thinks 
sufficient  to  support  his  case,  the  case  cannot  be  withdrawn  from  the 
jury  ;  the  mere  fact  that  the  defendant  does  not  call  evidence  to  con- 
trovert the  plaintiff's  evidence  does  not  conclude  the  matter,  for  the 
jury  might  refuse  to  credit  the  plaintiff,  and  properly  find  a  verdict  for 
the  defendant.  The  Judge  in  this  case  exceeded  his  jurisdiction  by 
assuming  the  functions  of  the  jury ;  and  the  right  to  have  the  case 
submitted  to  the  jury  being  an  absolute  statutory  right,  the  violation 
of  it  was  ground  for  prohibition. 

Statement.  This  was  an  application  by  the  defendant  for  prohibition 
to  restrain  proceedings  on  a  "judgment  obtained  by  the 
plaintiff  in  the  first  Division  Court  in  the  county  of  Huron. 
A  notice  for  jury  had  been  given  by  the  defendant,  and  a 
jury  was  called  at  the  trial  of  the  case  in  the  Division 
Court,  and  the  evidence  was  taken.  After  the  evidence 
was  closed  the  Judge  declined  to  submit  any  question  to 
the  jury  except  the  amount  of  damages.  The  Judge's 
statement  of  what  took  place  at  the  trial  is  set  forth  in 
the  judgment  of  Street,  J.,  infra.  The  jury  assessed  the 
damages.  An  application  was  made  for  a  new  trial,  which 
was  refused. 

This  application  was  then  made  for  prohibition,  and  was 
argued  before  Galt,  C.J.,  in  Chambers,  on  the  27th  April, 
1889. 

Aylesworth,  for  the  defendant. 
Campion,  for  the  plaintiff. 
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May  6,  1889.     GaLT,  C.J. :—  Judgment. 

Galt,  C.J. 

I  do  not  question  the  correctness  of  the  opinion  expressed 
by  the  learned  Judge  as  regards  the  evidence  ;  but,  as  the 
case  was  tried  by  a  jury,  the  defendant  had  a  right  to  insist 
that  every  question  should  be  submitted  to  them,  and  a 
Judge  has  not  the  power  in  a  Division  Court  suit  to  with- 
draw the  case  from  them.  The  learned  Judge  has  power 
to  instruct  the  jury  as  to  the  verdict,  and  if  they  act  con- 
trary to  his  instructions  he  can  grant  a  new  trial,  but  he 
cannot  withdraw  the  case  from  them  ;  the  verdict  must  be 
theirs.  This  appears  from  the  form  of  the  oath  adminis- 
tered to  the  jurors.  Section  167  of  the  Division  Courts 
Act,  R.  S.  O.  ch,  51,  enacts  :  "  Five  jurors  shall  be  empan- 
elled and  sworn  to  do  justice  between  the  parties  whose 
cause  they  are  required  to  try,  according  to  the  best  of  their 
skill  and  ability." 

This  motion  must,  therefore,  be  absolute  to  stay  proceed- 
ings on  the  judgment,  and  to  set  the  same  aside.  There 
will  be  no  costs  on  this  motion,  as  I  am  not  aware  that 
this  question  has  been  previously  before  the  High  Court. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  before  a  Divisional  Court  composed  of  Falcon- 
bridge  and  Street,  JJ.,  on  the  22nd  May,  1889. 

* 

Shepley,  for  the  appeal.  The  Judge  presiding  in  the 
Division  Court  was  right  in  what  he  did.  No  facts  were 
in  dispute,  and  he,  in  substance,  instructed  the  jury  to  find 
a  verdict  for  the  plaintiff,  and  assess  the  damages.  That  ' 
is  the  course  that  would  have  been  taken  in  the  Hia-h 
Court ;  and  see  sec.  30  4  of  the  Division  Courts  Act,  R.  S.  O. 
ch.  51.  It  was  misdirection  a  t  the  most,  and  prohibition^ 
does  not  lie  for  misdirection  :  lie  Western  Fair  Association 
V.  Hutchinson,  12  P.  R.  40 ;  Siddall  v.  Gibson,  17  U.  C.  R. 
08. 

Aylesworth,  contra.  This  was  not  a  case  of  misdirec- 
tion.   The  Judge  withdrew  from  the  jury  everything 
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Argument.  except  the  damages,  and  therefore  usurped  the  functions  of 
the  jury,  which  he  had  no  jurisdiction  to  do,  and  for  doing 
which  he  can  be  prohibited.  Upon  the  question  what  are 
the  functions  of  the  Judge  and  what  of  the  jury  in  Division 
Courts,  contrast  sees.  156,  166,  167,  with  sec.  70.  This  is 
a  proper  case  for  prohibition :  Regina  v.  Judge  of  Lincoln- 
shire County  Court,  20  Q.  B.  D.  167 ;  Scott  v.  Morley,  ib, 
120;  Re  McLeod  v.  Emigh,  12  P.  R  450;  Re  Johnson  v. 
Therrien,  ih.  442. 

Shepley,  in  reply,  referred  to  Robinson  v.  Lawrence,  7 
Ex.  123,  as  to  the  powers  of  the  Judge  of  an  inferior  Court. 

June  22,  1889.    Street,  J.  :— 

This  w^as  a  motion  on  behalf  of  Edward  N.  Lewis  to  the 
Divisional  Court  by  way  of  appeal  from  an  order  of  the 
Chief  Justice  of  the  Common  Pleas  Division,  dated  6th 
May,  1889,  prohibiting  further  proceedings  under  a  judg- 
ment rendered  by  the  junior  Judge  of  the  County  Court 
of  the  county  of  Huron,  in  a  cause  in  which  Edward  N. 
Lewis  was  plaintiff  and  George  H.  Old  was  defendant. 

The  cause  was  brouofht  in  the  Division  Court  to 
recover  $70  for  an  alleged  breach  of  warranty  of  title 
to  a  horse  sold  by  the  defendant  to  the  plaintiff.  The 
defendant,  within  the  proper  time,  gave  a  notice  re- 
quiring the  case  to  be  tried  by  a  jury,  and  a  jury 
was  duly  empanelled  and  sworn  to  try  it.  The  learned 
Judge  before  whom  the  trial  took  place  has  made  a  written 
statement  of  the  facts,  which  was  read  subject  to  ob- 
jection, and  which  may,  at  all  events,  be  looked  at  in  the 
light  of  an  admission.    He  says : 

"  The  case  presented  by  the  evidence  before  me  and  the 
jury  was  that  the  plaintiff  bought  from  the  defendant  a 
horse ;  that  afterwards  one  Hunter  claimed  and  demanded 
it  from  plaintiff  under  a  *  lien  note,'  and  delivery  being 
refused,  Hunter  procured  the  horse  to  be  taken  from  plain- 
tiff's stable,  and  delivered  to  him  (Hunter),  who  at  the 
time  of  trial  still  held  it.    The  '  lien  note '  shewed  on  its 
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face  some  interlineations,  which  on  the  trial  Hunter,  who  J^^g^Qent. 
drew  it,  explained,  swearing  they  were  made  before  the  Street,  J, 
note  was  signed.  Though  the  defendant  was  called  as  a 
witness  on  his  own  behalf,  no  fact  in  the  plaintiff's  case 
was  controverted  by  defendant's  evidence.  I  allow^ed 
defendant's  counsel  to  address  the  jury,  seeing  that  the 
question  of  damages  would  have  to  be  submitted  to  them^ 
but  on  the  close  of  his  address  I  interposed  and  announced 
my  intention  to  submit  only  the  question  of  damages  to 
the  jury,  as  there  were  no  facts  in  the  case  disputed.  The 
plaintiff's  counsel,  acquiescing  in  my  view,  did  not  address 
the  jury.  It  appeared  to  me  that  the  defendant's  only 
object  in  having  the  jury  was  to  speculate  on  the  chance 
of  obtaining  a  verdict  through  sympathy,  and  against  evi- 
dence. In  my  opinion  justice  was  done,  except  that  I 
would  probably  have  given  plaintiff  more  damages  on  the 
evidence." 

The  defendant's  counsel  swears  that  he  objected  to  the 
charge  and  to  the  course  pursued  by  the  learned  Judge, 
but  that  his  objections  were  overruled  ;  that  he  afterwards 
applied  for  a  new  trial,  and  that  his  motion  was  dismissed. 
The  defendant  then  applied  to  the  Chief  Justice  of  the  Com- 
mon Pleas  Division  for  a  prohibition,  which  was  granted 
for  the  reasons  set  forth  in  his  judgment,  supra.  From 
this  judgment  the  defendant  appealed  to  the  Divisional 
Court. 

The  grounds  of  appeal  were  that  the  Judge  of  the  Court 
below  was  acting  within  the  jurisdiction  conferred  upon 
him  by  the  Division  Courts  Act  and  Rules }  and  that  he  had 
power  to  withdraw  the  case  from  the  jury. 

It  appears  plain  that  a  party  who  is  entitled  to  give 
and  does  properly  give  a  notice  desiring  to  have  his  case 
tried  by  a  jury  in  the  Division  Court,  is  entitled  to  have 
it  tried  by  a  jury  in  the  same  way  and  to  the  same  extent 
that  a  party  to  an  action  of  slander  or  malicious  prosecu- 
tion in  the  High  Court  is  entitled  to  have  it  tried  by  a 
jury ;  but  the  rules  governing  trial  by  jury  are  equally 
applicable  to  an  action  in  the  Division  Court  tried  by  a 
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Judgment;  jury  as  to  an  action  in  the  High  Court  tried  by  a  jury. 

Street,  Ji  For  instance,  if  the  plaintiff  should  produce  no  evidence 
from  which  a  jury  cotild  properly  find  in  his  favour,  it  would 
be  the  duty  of  the  Judge  to  rule  that  there  was  no  case  to 
go  to  them,  and  to  nonsuit  the  plaintiff,  and  his  decision, 
being  entirely  within  his  jurisdiction,  could  not  furnish 
ground  for  a  prohibition.  But  when  the  plaintiff  furnishes 
evidence  which  the  Judge  thinks  sufficient  to  support  his 
casej  then  I  cannot  see  how  the  case  can  be  withdrawn 
from  the  jury.  The  mere  fact  that  the  defendant  does  not 
call  evidence  to  controvert  the  plaintiff's  evidence  by  no 
means  concludes  the  matter,  for  the  story  told  by  the  plain- 
tiff may  be  of  so  Unlikely  a  character,  or  may  be  surrounded 
by  circumstances  so  suspicious,  that  the  jury  might  refuse 
to  give  credit  to  it,  and  might  properly  find  a  verdict  for 
the  defendant.  If  the  Judge  here  had  submitted  the  whole 
case  to  the  jury  with  a  charge,  however  strong,  that  it  was 
their  duty  under  the  circumstances  to  find  a  verdict  for 
the  plaintiff,  there  would  have  been  no  remedy  by  prohi- 
bition, but  he  says  distinctly  that  he  announced  his 
intention  to  submit  only  the  question  of  damages  to  the 
jury,  as  there  were  no  facts  disputed. 

In  doing  this  he  assumed  the  functions  of  the  jury,  and 
there  has,  therefore,  been  no  finding  of  facts  by  the  only 
tribunal  having,  under  the  circumstances,  authority  to 
decide  them.  The  right  to  have  the  case  submitted  to  the 
jury  being  an  absolute  statutory  right,  the  violation  of  it 
clearly  affords  reason  for  the  issue  of  a  prohibition. 

I  think  the  appeal  should  be  dismissed  with  costs  to  be 
paid  by  the  appellant. 

Falconbridge,  J. 

I  concur.  The  learned  Chief  Justice  whose  order  is 
appealed  from  points  out  the  peculiar  form  of  oath  admin- 
istered to  the  jury  in  the  Division  Court. 

A  learned  County  Court  Judge  has  called  my  attention 
to  the  fact  that  the  party  requiring  a  jury,  and  paying  the 
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clerk  the  proper  fees  for  their  expenses  under  sees.  154,  judgment. 
155,  cannot,  whether  he  succeeds  or  not,  recover  these  fees  Street,  J. 
from  the  opposite  party.  He  must  pay  for  this  luxury, 
irrespective  of  the  merits  of  his  case,  or  the  result  of  the 
action.  It  may  be  that  this  gives  him  some  especial  claim 
to  have  his  case  tried  out  by  the  tribunal  which  he  has 
selected — and  paid  for. 


iQUEEl^'S  BENCH  DIVISION.] 

Eegina  V.  Tbe  County  of  Wellington  Ht  al. 

Constitutional  law — Insolvency  legislation — Powers  of  Dominion  Parlia^ 
mnit—SS  Vic.  ch.  40,  ( D. )— Intra  vires—  B.  N.  A.  Act,  sec.  91,  sub- 
sec.  21 — A  ssessment  and  taxes — Exemption  from  taxation — B.  S.  0.  ch  -. 
193,  sec.  7,  sub-sec.  1. 

Held,  that  the  statate  33  Vic;  ch.  40  (D^),  which  recites  the  insolvency  of 
the  Bank  of  Upper  Canada,  vests  the  property  of  the  insolvent  estate  in 
the  Crown  as  trustee  for  the  creditors^  and  provides  for  its  realization  in 
order  that  the  debts  may  be  paid,  is  within  the  powers  of  the  Dominion 
Parliament,  under  sub-sec.  21  of  sec.  91  of  the  B.  N.  A.  Act ;  and  that, 
although  the  interest  of  a  mortgagor  could,  that  of  the  Crown, 
acquired  under  such  Act,  as  mortgagee  of  certain  landsy  could  not,  be 
sold  for  arrears  of  taxes,  being  e:!tempt  from  taxation  undei*  K.  S.  0.  ch* 
193,  sec.  7j  sub-sec.  L 

^Decision  of  Kobertson,  J.j  varied. 

The  statement  of  claim  alleged  that  on  28th  February^ 
1877j  the  defendant  John  Anderson  mortgaged  to  Her 
Majesty  the  Queen  ot  No.  16  and  the  north  half  of  lot 
17  in  the  12th  concession  of  the  township  of  Luther,  to 
secure  payment  of  $1,701,  and  that  in  December,  1886, 
a  final  order  for  the  sale  of  the  said  lands  was  made 
in  proceedings  instituted  upon  the  mortgage  against 
the  mortgagor ;  that  on  18th  October,  1885,  the  treas- 
urer of  the  county  of  Wellington  sold  the  land  in  qu-es-* 
tion  to  the  defendant  Cutten  for  arrears  of  taxes  allei^ed 
to  be  due  thereon,  and  that  a  conveyance  was  made 
to  him  by  the  treasurer  in  pursuance  of  such  sale  on  the 
14th  October,  1886  ;  that  on  17th  November,  1886,  Cutten 
conveyed  the  same  lands  to  the  defendant  Quirt,  wha 
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Statement,  covenanted  with  the  defendant  Emily  L.  Anderson,  the 
wife  of  John  Anderson,  the  mortgagor,  to  hold  the  land  in 
question  for  her  subject  to  the  payment  by  her  of  $450; 
and  that  by  deed  dated  15th  April,  1887,  Quirt  conveyed 
to  the  defendant  George  McFadden  the  north  half  of  lot 
17  in  the  12th  concession  of  the  township  of  Luther,  being  a 
portion  of  the  said  lands ;  and  that  on  the  same  day  McFad- 
den made  a  mortgage  back  to  Quirt  of  the  same  lands  to 
secure  $500.  The  statement  of  claim  charged  that  Cutten 
bought  the  lands  in  question  as  trustee  for  the  mortgagor, 
Anderson,  who  allowed, the  taxes  to  remain  unpaid  with  in- 
tent to  defraud  the  plaintiff,  and  that  Quirt  took  the  convey- 
ance for  the  benefit  of  John  Anderson  with  the  like  intent, 
and  asked  to  have  the  various  conveyances  declared  void  for 
these  reasons,  and  because  the  sale  was  void  as  against  the 
Crown.  The  various  defendants  denied  any  fraud  or  unfair 
dealing  and  insisted  that  the  tax  sale  was  valid. 

The  action  was  tried  on  17th  April,  1889,  at  the  Toronto 
sittings  before  Robertson,  J.,  without  a  jury,  and  judg- 
ment was  given  by  him  on  11th  May,  1889,  dismissing  the 
action  with  costs  as  against  the  county  of  Wellington,  but 
in  favour  of  the  plaintiff  as  against  the  defendants  John 
Anderson  and  Emily  L.  Anderson  with  costs,  and  as 
against  the  defendants  Quirt,  McFadden,  and  Cutten 
without  costs,  setting  aside  the  tax  sale  and  the  various 
conveyances  and  mortgages  founded  upon  it,  and  declaring 
the  plaintiff  s  mortgage  to  be  a  first  charge  upon  the 
property. 

The  defendants,  other  than  the  county  of  Wellington 
and  Cutten,  moved  against  this  judgment  before  the 
Divisional  Court  at  the  Easter  iSittings,  1889,  asking  that 
the  action  should  be  dismissed  with  costs,  upon  the  ground 
that  judgment  should  ^have  been  so  entered,  and  that  the 
tax  sale  was  valid  and  the  conveyances  under  it  should 
have  been  declared  valid. 

The  motion]  was  argued  before  Falconbridge  and 
Street,  JJ.,  on  the  29th  May,  1889. 
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Bain,  Q.  C,  for  the  motion.  Argument. 

Lash,  Q.  C,  and  H.  L.  Dunn,  contra. 

The  following  authorities  were  referred  to :  Church 
Fenton,  28  C.  P.  384 ;  4  A.  R.  159 ;  5  S.  C.  K  289 ; 
Attorney-General  v.  Midland  R.  W.  Co.,  3  0.  R.  511 ; 
Leprohon  v.  Ottawa,  2  A.  R.  522 ;  Kennedy  v.  City  of 
Toronto,  12  0.  R.  211  ;  Regina  v.  Guinness,  3  Jr.  Ch. 
Rep.  211. 

June  22,  1889.    The  judgment  of  the  Court  was  de- 
livered by 

Street,  J. : — 

It  was  admitted  at  the  trial  that  the  lands  in  question 
had  been  patented  and  had  become  vested  in  the  Bank  of 
Upper  Canada  at  the  time  of  its  failure ;  that  the  Crown, 
claiming  them  under  ch.  40  of  33  Yic.  of  the  Dominion, 
had  sold  them  to  the  defendant  John  Anderson,  who  had 
made  the  mortgage  back  for  $1,701,  balance  of  his  purchase 
money. 

Counsel  for  the  defendants  raised  the  question  before 
us  as  to  the  power  of  the  Dominion  Parliament  to  pass  the 
Act  above  mentioned  under  which  the  Crown  claims  title,, 
but  we  have  not  had  the  benefit  of  an  argument  upon  the^ 
point.  That  Act  recites  the  insolvency  of  the  Bank  of 
Upper  Canada;  that  its  assets  are  vested  in  trustees^  who 
have  made  but  little  progress  in  the  settlement  of  ita 
affairs ;  that  the  Dominion  of  Canada  is  by  far  its  largest 
creditor  ;  and  that  it  is  expedient  in  the  interest  of  all 
persons  concerned  that  provision  should  be  made  for  a 
more  speedy  winding-up  of  its  affairs,  and  for  making  a  ^ 
fair  and  equitable  adjustment  and  settlement  of  the  claims 
of  all  the  creditors  of  the  bank;  it  then  vests  in  Her 
Majesty,  for  the  Dominion  of  Canada,  all  the  property  and 
assets  of  the  bank,  transfers  to  Her  Majesty  all  the  powers 
of  the  trustees  under  the  trust  deed,  and  provides  for  the 
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Judgment,  sale  of  the  assets,  the  settlement  of  the  claims  of  creditors^ 

vStreet,  J.  and  the  disposal  of  the  surplus. 

Sec.  91,  sub-sees.  15  and  21,  of  the  B.  N.  A.  Act  con- 
fers upon  the  Dominion  Parliament  exclusive  legislative 
authority  in  regard  io  (15)  Banking,  Incorporation  of 
Banks,  and  the  issue  of  paper  money  ;  (21)  Bankruptcy 
and  Insolvency  ;  and  cotfnsel  for  the  plaintiff  argued  that 
the  validity  of  the  Act  in  question  might  be  supported 
under  either  of  these  sub-sections. 

We  prefer  to  consider  it  as  having  been  passed  under  the 
authority  of  sub-sec.  21.  Under  that  sub-sec.  there  is  no 
doubt  of  the  authority  of  the  Dominion  Parliament  to 
pass  a  general  Insolvency  Law  which  should  vest  in  the 
.assignee  the  property  of  an  insolvent  debtor  in  any  Pro- 
vince of  the  Dominion  to  which  it  should  be  made  appli- 
cable, because  without  such  a  power  the  authority  to  pas& 
such  a  law  would  be  useless.  The  right  to  pass  a  general 
law  of  the  kind  must  also  involve  the  power  to  pass  a 
special  law  to  meet  a  particular  case  ;  the  Local  Legislatures, 
having  no  power  to  deal  with  insolvency  legislation  at  alb 
ai"e  debarred  from  passing  either  a  general  or  special  Act, 
and  the  right  must,  therefore,  exist  in  the  other  Legislature. 
The  Act  which  is  questioned  by  the  defendants  seems  to 
contain  the  essential  elements  of  insolvency  legislation ;  it 
recites  the  insolvency,  vests  the  property  of  the  insolvent 
estate  in  the  Crown  as  trustee  for  the  creditors,  and  pro- 
vides for  its  realization  in  order  that  the  debts  may  h& 
paid.  We  are,  therefore,  of  opinion  that  it  was  within  the 
powers  of  the  Dominion  Parliament  and  that  by  it  Her 
Majesty  became  owner  of  the  lands  in  question. 

It  was  urged,  however,  that  even  though  vested  in  the 
Crown  by  means  of  the  mortgage  from  Anderson,  these 
lands,  including  the  interest  of  the  Crown  as  mortgagee, 
might  be  sold  for  arrears  of  taxes,  and  that  the  treasurer's 
deed  operated  to  vest  the  fee  simple  in  the  purchaser  free 
from  the  mortgage.  It  was  not  disputed  that  if  the  land 
had  been  vested  in  the  Crown  free  from  any  trust,  or  sub-  f 
ject  to  a  trust  for  Indians,  it  would  have  been  exempt/ 
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binder  sub-sec.  1  of  sec.  7  of  the  Assessment  Act,  ch.  193,  Judgment. 
R.  S.  0.,  but  it  was  argued  that  under  the  terms  of  that  Street,  J. 
section  land  vested  in  Her  Majesty  upon  any  other  trust 
was  not  exempt.  We  think  it  must  be  taken  that  the  first 
sentence  in  the  section  is  wide  enough  to  cover  all  property 
vested  in  or  held  by  Her  Majesty,  whether  upon  trust  or 
free  from  trust,  and  that  the  words  which  exempt  from 
taxation  all  lands  held  by  her  or  any  other  person  upon 
trust  for  Indians  must  be  taken  as  having  been  added,  not 
by  way  of  limiting  the  earlier  part  of  the  clause,  but  by 
way  of  greater  caution^  It  is  unnecessary,  therefore,  to 
consider  the  question  raised  by  plaintiff's  counsel  as  to  the 
power  of  the  Provincial  Legislature  to  tax  Dominion  pro- 
perty. The  intention  of  this  sec.  7,  sub-sec.  1,  is  perhaps 
further  shewn  by  sec.  137  of  ch.  193,  which  provides  that 
"  The  taxes  accrued  on  any  land  'shall  be  a  special  lien  on 
«ueh  land,  having  preference  over  any  claim,  lien,  pi  ivilege, 
or  incumbrance  of  any  party  except  tJie  Crown.'' 

The  interest  of  the  defendant  John  Anderson  in  the  land 
was,  however,  subject  to  taxation,  and  to  be  sold  for  arrears 
of  taxes,  and  the  sale  and  treasurer's  deed  operated  to  pass 
that  estate.  The  judgment  moved  against  appears  to  have 
g-one  too  far  in  setting  the  sale  aside  in  toto,  and  we  think 
it  should  simply  have  declared  that  as  against  all  the 
parties  to  this  action  the  mortgage  from  the  defendant 
John  Anderson  to  Her  Majesty  forms  a  first  charge  or  lien 
upon  the  laFids  in  question,  notwithstanding  the  sale  for 
taxes  and  the  conveyance  by  the  treasurer  and  the  other 
conveyances  mentioned  in  the  statement  of  claim,  and  that 
the  treasurer's  deed  only  operated  to  pass  the  estate  subject 
to  the  mortgage.  The  disposition  made  of  the  costs  by 
the  judgment  need  not  be  interfered  with,  and  the  costs  of 
this  motion  will  form  part  of  the  costs  of  the  cause,  as  it 
was  not  contended  by  the  plaintiff  that  the  judgment  should 
be  upheld  in  those  respects  in  which  it  has  been  varied. 
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[QUEEH'S  BENCH  DIVISION.] 

MaGEE  V.  GiLMOUR  ET  AL. 

Landlord  and  tenant —  Verbal  lease  of  land — Expiry  of  term  upon  day  cer- 
tain— Notice  to  quit — Sub-lease — Overholding  tenants — Warrant  of 
•distress — Creation  of  new  tenancy — Payment  of  rent. 

Since  the  Judicature  Act  the  result  of  a  verbal  lease  of  real  property  for 
more  than  three  years,  to  continue  until  and  expire  upon  a  day  certain, 
where  the  tenant  has  taken  possession,  is  that  he  is  bound  to  give  up 
possession  at  the  end  of  the  stipulated  period  without  any  notice  to  quit. 

And  where  McC.,  the  tenant  for  such  a  term,  sublet  to  the  defendants, 
but  not  for  any  definite  period  ; 

Held,  that  their  term  also  expired  upon  +he  day  the  original  tenancy  ex- 
pired, and  when  they  continued  in  possession  thereafter  they  were 
overholding  tenants. 

The  plaintiff",  the  landlord,  issued  a  distress  warrant  for  rent  of  the 
premises  in  question  after  the  expiry  of  the  term  and  the  defendants, 
without  the  concurrence  of  McC,  who  had  tried  to  dislodge  them  and 
refused  to  receive  rent  from  them  after  the  expiry  of  the  term,  paid  the 
rent  demanded  to  the  plaintiff's  bailiff,  not  as  being  due  by  themselves, 
but  as  being  due  by  McC,  to  the  plaintiff.  The  warrant  recognized 
McC  as  being  tenant  on  the  day  of  its  date,  some  months  after  the 
expiry  of  the  term,  but  did  not  recognize  the  defendants'  rights  in  any 
way.  In  an  action  of  ejectment  the  defendants  disclaimed  being 
tenants  under  the  plaintiff  and  insisted  that  they  were  still  in  under 
McC 

Held,  that  the  payment  of  the  rent  did  not  under  the  circumstances 
establish  a  new  tenancy  between  McC  and  the  defendants,  even  if 
McC.  ever  became  the  tenant  of  the  plaintiff  after  the  expiry  of  his 
original  term,  which  was  not  shewn. 

The  plaintiff  after  the  expiry  of  the  term  served  on  the  defendants  a 
written  notice  to  quit,  in  which  they  were  recognized  as  his  tenants. 

Held,  that,  having  disclaimed  being  tenants  to  the  plaintiff,  the  defend- 
ants were  not  entitled  to  notice  to  quit,  and  if  they  were,  the  one  they 
received  was  sufficient. 

Statement.        ACTION  to  recover  possession  of  real  property,  tried  before 
Ferguson,  J.,  at  Ottawa,  on  the  26th  April,  1889. 
The  facts  were  as  follows  : 

,0n  the  15th  September,  1882,  the  plaintiff,  being  owner 
of  a  building  in  Ottawa  with  a  basement  under  it,  made  a 
verbal  lease  of  the  basement  to  one  McCaffery,  for  a  term 
to  expire  on  the  loth  November,  1887,  at  $150  a  year. 
McC^affery  entered  and  occupied  until  the  30th  May,  1885, 
when  he  sublet  the  basement,  excepting  a  small  room  in 
which  coal  was  kept,  to  John  Gilmour,  at  $150  a  year, 
payable  quarterly  on  the  1st  September,  December,  March, 
and  June.    McCaffery  and  Gilmour  entered  into  a  written 
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agreement  specifying  these  terms,  but  not  stating  the  time  Statement. 

for  which  the  tenancy  was  to  continue.    Afterwards  the 

rights  of  J ohn  Gilmour  were  transferred  with  the  consent 

of  McGafiery  to  the  defendant  Ada  L.  Gilmour,  the  wife  of 

the  defendant  Robert  P.  Gilmour.    Mrs.  Gilmour  paid  to 

McCaffery  her  rent  up  to  the  1st  September,  1887,  and  on 

the  1st  December,  1887,  tendered  him  another  quarter's 

rent  as  being  due  1st  December,  1887,  which  he  refused  on 

the  ground  that  his  tenancy  under  Magee  had  expired,  and 

that  the  right  of  Mrs.  Gilmour  expired  at  the  same  time. 

The  Gilmours,  however,  retained  possession,  and  refused  to 

go  out,  insisting  that  McCaffery  was  a  tenant  from  year  to 

year  under  Magee,  and  that  they  were  tenants  from  year 

to  year  under  him ;  that  their  rights,  although  dependent 

upon  McCatFery's,  could  not  be  put  an  end  to  until  his  had 

been  regularly  terminated  by  a  proper  notice  to  quit. 

On  the  6th  March,  1888,  the  plaintiff  served  upon  each 
of  the  defendants  Robert  P.  Gilmour  and  Ada  L.  Gilmour 
,  a  notice  to  quit  in  the  following  words :  "  I  hereby  give 
you  notice  to  quit  and  deliver  up  possession  of  the  cellar 
and  premises,  with  the  appurtenances,  situate,  &c.,  which 
you  hold  of  me  as  tenant  thereof,  on  the  fifteenth  day  of 
September  next,  or  at  the  expiration  of  the  year  of  your 
tenancy  which  shall  expire  next  after  the  end  of  one  \half 
year  from  the  service  of  this  notice." 

On  the  21st  June,  1888,  the  plaintiff  issued  a  distress 
warrant  directing  his  bailiff  to  "  distrain  the  goods  and 
chattels  in  the  cellar  or  basement  of  the  building  now  or 
latterly  in  the  tenure  or  occupation  of  William  McCaffery, 
situate,  &c.,  for  the  sum  of  $93.75,  rent  due  to  me  for  the 
same  on  the  15th  June,  1888." 

The  defendants,  without  McCaffery's  concurrence,  paid 
the  rent  mentioned  in  this  distress  warrant  to  the  plain- 
tiff's bailiff,  not  as  being  due  by  themselves,  but  as  being 
due  by  McCaffery  to  the  plaintiff. 

After  the  15th  November,  1887,  the  plaintiff*  made  a 
new  lease  to  McCaffery  of  the  portion  of  the  building  not 
occupied  by  the  defendants,  under  which  he  entered  and 
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Statement,   held  it.    The  writ  of  summons  in  this  action  was  issued  on 
the  20th  November,  1888. 

At  the  trial  the  defendants'  counsel  disclaimed  being 
tenants  under  the  plaintiff,  and  insisted  that  thej  were 
still  in  as  tenants  to  McCaffery. 

The  learned  Judge  after  hearing  argument  at  the  con- 
clusion of  the  case  dismissed  the  action  with  costs^  on 
the  ground  that  McCaffery 's  tenancy  was  not  determined 
in  such  a  manner  as  to  bind  Gilmour^  and  refused  to  order 
the  defendants  to  pay  any  rent  or  compensation  for  occu- 
pation to  the  plaintiff,  saying  to  his  counsel :  "  You  dis- 
claim being  landlord  to  Gilmour ;  then  you  cannot  have 
rent ;  make  McCaffery  pay  you." 

The  plaintiff  moved  to  set  aside  this  judgment,  and  to 
enter  a  judgment  for  the  plaintiff  for  possession  of  the 
land,  and  for  $150  for  use  and  occupation,  or  rent,  or  for  a 
new  trial,  and  the  motion  was  argued  before  the  Divisional 
Court  (Falconbkidge  and  Street,  JJ.),  on  the  3rd  June, 
1889. 

J.  Macdoncdd,  Q,0.,  for  the  plaintiff.  If  the  tenant 
remains  in  possession  for  the  whole  term  of  a  verbal  agree- 
ment, he  must  go  out  at  the  end  of  it,  and  no  notice  to 
quit  is  required.  The  Gilmours  could  be  in  no  better  posi- 
tion than  McCaffery,  and  he  was  either  tenant  at  will  or 
by  sufferance  after  the  expiry  of  the  term.  I  refer  to 
Tilt  V.  Stmtton,  4  Bing.  U6  ;  Tress  v.  Savage,  4  E.  &  B. 
36  ;  Martin  y\  Smith,  L.  K  9  Ex.  50.  A  notice  to  quit 
was,  it  is  true,  served  on  the  defendants  on  the  6th  March, 
1888,  which  informed  the  defendants  that  they  held  of  the 
plaintiff ;  but  as  the  defendants  repudiate  the  tenancy,  they 
cannot  take  advantage  of  this.  Nor  can  the  warrant  of 
distress  affect  the  plaintiff,  when  the  defendants  deny  the 
tenancy. 

W.  H.  Barry,  for  the  defendants,  referred  to  Mellor  v. 
Watkins,  L.  R.  9  Q.  B.  400;  Pleasant  v.  Benson,  14  East  234, 
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June  22,  1889.    Street,  J.  Judgment. 

Street,  J. 

The  fact  that  the  verbal  agreement  between  Magee  and 
MeCaffery  was  for  a  tenancy  to  continue  until  and  expire 
upon  the  15th  November,  1887,  was  not  in  any  way  dis- 
puted, and  the  result  of  such  a  letting  appears  to  be  that 
the  tenant  is  bound  to  give  up  possession  at  the  end  of  the 
stipulated  period  without  any  notice  to  quit:  Tilt  v. 
Stralton,  4  Bing.  446  ;  Tress  v.  Savage,  4  E.  &  B.  36; 
Martin  v.  Smith,  L.  R  9  Ex.  50 ;  Walsh  v,  LonsdaU,  21 
Ck  B.  9. 

The  language  of  Sir  George  Jessel,  M.R.,  in  the  latter 
<jase  has  been  quoted  more  than  onee.    He  says,  at  p.  14 

There  is  an  agreement  for  a  lease  under  which  possession 
has  been  given.  Now  since  the  Judicature  Act  the  pos- 
session is  held  under  the  agreement.  There  are  not  two 
estates  as  there  were  formerly,  one  estate  at  common  law 
by  reason  of  the  payment  of  the  rent  from  year  to  year, 
-  and  an  estate  in  equity  under  the  agreement.  There  is 
only  one  Court,  and  the  equity  rules  prevail  in  it.  The 
tenant  holds  under  an  agreement  for  a  lease.  He  holds, 
therefore,  under  the  same  terms  in  equity  as  if  a  lease  had 
been  granted,  it  being  a  ease  in  which  both  parties  admit 
that  relief  is  capable  of  being  given  by  specific  perform- 
ance." See  also  Allhusen  v.  Brooking^  26  Ch.  D.  559 ;  In 
re  Mavbghan,  14  Q.  B.  D.  956. 

These  authorities  do  not  appear  to  have  been  called  to 
the  attention  of  my  brother  Ferguson. 

When  McCaffery  sublet  to  Gilmour  he  was,  therefore* 
tenant  for  a  term  to  expire  on  the  15th  November,  1887^ 
and  could  not  sublet  for  a  longer  period  ;  so  that  as  against 
the  plaintiff  the  defendants  had  no  greater  rights  than 
they  had  against  McCaffery,  and  their  term  also  expired  ^ 
on  the  15th  November,  1887.  In  order  to  succeed  against 
the  plaintiff  in  this  action  the  defendants  must  shew  a  new 
tenancy,  either  express  or  implied,  commencing  on  or  after 
the  15th  November,  1887,  which  has  not  yet  expired ; 
and  this  I  think  they  have  failed  to  do.    They  have  dis- 
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Judgment,  claimed  being  tenants  to  the  plaintiff,  and  cannot,  there- 
Street,  J.  fore,  claim  to  be  entitled  to  any  notice  to  quit  from  him. 

If  they  were  in  a  position  to  claim  notice  to  quit,  it  is 
shewn  that  they  received  one  which  is  sufficient. 

The  distress  warrant  recognizes  McCaffery  as  being  tenant 
of  the  cellar  on  the  21st  June,  1888,  when  it  is  dated,  but 
does  not  recognize  the  defendants'  rights  in  any  way. 
They  were  notified  after  the  15th  November,  1887,  to  quit, 
and  were  proceeded  against  as  overholding  tenants,  as  they 
in  fact  were,  because  the  right  of  their  landlord  to  the 
property  had  expired  ;  they  have  since  remained  in  posses- 
sion in  spite  of  the  efforts  of  McCaffery  and  the  plaintiff  to 
dislodge  them.  It  is  impossible  for  them  to  contend  that 
they  have  become  tenants  to  McCaffery  since  the  15th 
November,  1887,  unless  it  be  by  payment  of  the  rent  dis- 
trained for  by  the  plaintiff,  and  I  am  of  opinion  that  that 
circumstance  is  not  sufficient.  If  we  treat  the  plaintiff  as 
prevented  from  denying  that  McCaffery  was  his  tenant  of 
the  cellar  in  June,  1887,  and  the  defendants  as  being  at 
that  time  overholding  tenants  under  McCaffery,  the  seizure 
by  the  plaintiff  of  the  goods  of  these  overholding  tenants 
under  a  distress  against  McCaffery,  cannot  operate  to 
create  a  new  term  as  between  them  and  him.  They  were 
holding:  against  his  will,  and  had  no  risjht  to  be  there,  and 
cannot  better  their  position  by  an  act  to  which  he  was 
not  a  party.  Therefore,  in  spite  of  the  payment  of  his 
rent  to  the  plaintiff,  they  remained  overholding  tenants  as 
between  him  and  themselves. 

I  am  of  opinion,  however,  that  the  facts  do  not  shew 
that  McCaffery  ever  became  tenant  of  the  basement  to  the 
plaintiff  after  the  15th  November,  1887.  The  plaintiff 
says  that  in  distraining  he  acted  under  legal  advice :  the 
probability  is  that  the  advice  was  given  under  the  mis- 
taken idea  that  the  lease  to  McCaffery  had  not  terminated, 
for  there  is  nothing  whatever  to  shew  that  a  new  tenancy 
was  created  after  the  15th  November,  1887.  It  is  not 
shewn  that  the  distress  warrant  ever  came  to  McCaffery 's 
knowledge,,  and  there  is  nothing  to  shew  that  he  ever  in 
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any  way  varied  from  his  position  that  his  own  rights,  as  J^dg"^ent. 
well  as  those  of  the  defendants,  terminated  on  the  15th  Street,  J. 
November,  1887. 

The  defendants,  having  been  wrongfully  in  possession  of 
plaintiff's  property,  are  liable  to  mesne  profits  :  these  should 
be  calculated  from  the  18th  June,  1888,  to  the  date  of  the 
trial  at  the  rate  of  $150  a  year,  and  the  plaintiff  should 
have  judgment  for  possession  and  mesne  profits,  and  for 
his  costs  of  the  action  and  motion. 

Falconbridge,  J. : — 
I  concur. 

Pleasant  v.  Benson,  14  East  234,  is  distinguishable,  be- 
cause in  the  case  at  bar  no  notice  to  quit  is  necessary. 

Mellor  V.  WatJdns,  L.  R.  9  Q.  B.  400,  decides  that  no 
voluntary  act  on  the  part  of  the  tenant  by  which  his  own 
interest  might  be  determined  could  put  an  end  to  the 
interest  which  he  had  created  in  his  sub-lessee. 

That  principle  has  no  application  to  the  present  casje. 
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[QUEEN'S  BENCH  DIVISION.] 

Smith  v.  Jamieson. 

Husband  and  wife — Breach  of  promise  of  marriage — Infancy  of  defendant 
— Ratification  at  majority — R.  S.  0.  ch.  123,  sec.  6 — Evidence — Cor- 
roboration— R.  S.  0.  ch.  61,  sec.  6 — Contract  not  to  be -performed  within  a 
year — Statute  of  Frauds. 

In  an  action  for  breach  of  promise  of  marriage  the  defendant  admitted  a 
promise  but  said  that  he  was  an  infant  when  he  made  it,  and  that  there 
was  no  ratification  in  writing  after  majority,  as  required  by  R.  S.  O. 
*  ch.  123,  sec.  6.  ■  The  plaintiff  insisted  that  there  was  no  engagement 

between  her  and  the  defendant  until  he  became  of  age  on  the  20th 
August,  1887.  The  jury  found  that  the  promise  to  marry  was  first  made 
on  that  day.  There  being  evidence  to  sustain  that  finding,  and  also 
evidence  upon  which  the  jury  might  have  found  a  previous  promise,  the 
Court  refused  to  interfere  with  the  finding. 

There  was  evidence  to  corroborate  the  statement  of  the  plaintiff  that  an 
engagement  to  marry  existed,  such  evidence  beingnot  inconsistent  with 
the  precise  engagement  sworn  toby  the  plaintiff  as  having  been  entered 
into  on  the  20th  August,  1887. 

Held,  that  this  evidence  satisfied  the  requirements  of  R.  S.  O.  ch.  61,  sec. 
6,  and  it  was  not  necessary  that  it  should  go  so  far  as  to  negative  the 
promise  which  the  defendant  admitted  he  made  before  majority. 

The  plaintiff  swore  that  "  it  was  to  be  a  year's  engagement,  and  we  were 
to  be  married  in  the  following  August. " 

Held,  that  this  was  not  an  agreement  not  to  be  performed  within  a  year, 
and  was  therefore  not  void  under  the  Statute  of  Frauds,  although  not 
in  writing. 

Statement.       AcTiON  for  breach  of  promise  of  marriage. 

The  statement  of  claim  set  up  a  breach  of  promise  by 
defendant  to  marry  plaintiff  when  he  should  attain  the 
age  of  twenty-two  years,  and  made  the  following  special 
claim  for  damages  for  breach  of  contract : 

Paragraph  4.  At  the  time  of  the  said  promise  by  the 
defendant  to  marry  the  plaintiff,  she  was  compelled  to  earn 
her  living  as  a  clerk  or  saleswoman,  and  after  the  said 
promise,  to  wit,  in  the  month  of  August,  1887,  the  defen- 
dant requested  her  not  to  work  any  more,  and  promised 
that  he  would  pay  her  what  would  be  equivalent  to  such 
wages  as  she  could  earn  from  then  until  the  time  of  their 
marriage,  and  thereupon  the  plaintiff  ceased  working,  and 
has  not  since  been  employed. 

In  his  statement  of  defence  the  defendant  denied  the 
.allegations  contained  in  the  statement  of  claim,  and  said 
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that  at  the  time  of  the  alleged  contracts  he  was  an  infant  Statement, 
within  the  age  of  twenty-one  years,  and  that  there  was  no 
ratification  in  writing  of  the  said  contracts  after  he  attained 
the  age  of  twenty-one  years  ;  and  he  further  pleaded  and 
claimed  the  benefit  of  the  Statute  of  Frauds. 

The  cause  was  tried  at  Ottawa  before  MacMahon,  J.> 
and  a  jury  on  the  23rd  March,  1889. 

The  learned  Judge  submitted  questions  to  the  jury, 
which  were  answered  as  follow^s  : 

1.  Was  the  promise  by  the  defendant  to  marry  the 
plaintift'  made  on  the  20th  of  August,  1887,  or  before  that 
date  ?    A.  On  the  20th  of  August,  1887. 

His  Lordship — I  told  you  to  say,  was  there  any  promise 
to  marry  before  that  date  at  all  ?  A.  No. 

2.  Did  the  defendant,  Jamieson,  induce  Miss  Smith  to 
refrain  from  taking  an  engagement  in  Bruce's  shop, 
promising  to  allow  her  $3  a  week  ?    A.  Yes. 

3.  If  the  plaintiiF,  Miss  Smith,  was  induced  and  promised 
by  the  defendant,  was  such  promise  made  after  the  20th 
of  August,  1887  ?    A.  Yes. 

4.  What  damages  do  you  allow  the  plaintiff  as  to  the 
breach  of  promise  of  marriage  ?    A.  $1,000. 

5.  What  compensation  do  you  allow  the  plaintiff  for  the 
breach  of  contract  mentioned  in  questions  2  and  3  ?  A. 
$3  per  week  from  the  20th  of  August,  1887,  to  the  date 
of  breach. 

Upon  these  answers  the  learned  Judge  ordered  that 
judgment  should  be  entered  for  the  plaintiff'  on  the  causes 
of  action  arising  out  of  the  promise  to  marry  and  the 
breach  thereof  for  $1,000 ;  and  in  respect  of  the  cause  of 
action  stated  in  the  4th  paragraph  of  the  statement  of 
claim  (as  set  out  above)  for  $217,  with  costs. 

The  defendant  moved  on  notice  for  an  order  setting  aside 
the  answers  of  the  jury  to  the  questions  submitted  to 
them,  and  the  judgment  directed  to  be  entered  thereon, 
and  directing  judgment  to  be  entered  for  the  defendant  or 
a  new  trial  to  be  had,  on  the  grounds : 
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Statement.        1.  The  damages  are  excessive. 

2.  The  answers  of  the  jury  are  against  the  weight  of 
evidence. 

3.  Upon  the  evidence,  any  "promise  of  marriage  made  by 
the  defendant  to  the  plaintiff  was  made  while  the  defen- 
dant was  an  infant,  and  what  took  place  between  the 
parties  after  he  attained  his  majority  was  at  most  a  mere 
ratification,  and  did  not  amount  to  a  fresh  promise,  and  not 
being  in  writing,  no  action  can  be  brought  thereon. 

4.  There  was  no  corroboration  of  plaintiff's  evidence 
that  a  substantive  promise  was  made  on  20th  August, 
1887. 

5.  It  was  an  agreement  not  to  be  performed  within  a 
year,  and  should,  therefore,  have  been  in  writing. 

6.  As  to  the  sum  of  $217,  defendant  is  entitled  to  judg- 
ment on  the  foregoing  grounds  and  also  on  the  ground  that 
no  consideration  was  shewn  for  the  promise. 

7.  If  it  is  alleged  that  the  consideration  was  the  pro- 
mise to  marry,  the  promise  made  upon  that  consideration 
should  have  been  in  writing. 

June  3,  1889.  The  case  was  argued  before  the  Divisional 
Court  (Falconbridge  and  Street,  JJ.) 

Shepleylsu-p-ported  the  motion. 
McVeity  shewed  cause. 

The  facts,  arguments,  and  authorities,  appear  in  the 
judgments. 

June  22, 1889*   Falconbridge,  J. : — 

The  plaintiff,  a  girl  of  nineteen,  went  to  work  in  defen- 
dant's father's  shop  on  the  2nd  December,  1885,  and 
remained  there  a  year.  In  the  spring  of  1886  defendant 
asked  permission  to  visit  plaintiff  at  her  father's  house. 
The  permission  being  accorded,  defendant  availed  himself 
of  it,  and  called  with  more  or  less  frequency  up  to  the 
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time  when  the  plaintiff  says  the  engagement  took  place,  Jtidgment. 
viz.,  the  20th  August,  1887.  She  says  he  spoke  of  marriage  Falconbridge, 
before  that  on  one  occasion,  when  she  told  him  that  she 
would  enter  into  no  engagement  till  he  was  of  age. 

It  was  admitted  that  defendant  attained  his  majority  on 
the  20th  August,  1887. 

On  the  20th  August,  1887,  between  six  and  seven  in  the 
morning,  she  says  he  asked  her  if  she  intended  to  make 
him  happy,  to  promise  to  be  his  wife,  and  that  she  gave 
the  promise,  and  he  then  gave  her  an  engagement  ring, 
and  they  went  on  a  steam -boat  to  a  pic-nic.  Her  sister  and 
mother  and  brother-in-law  were  all  in  the  house  on  that 
morning.  She  further  says  that  she  took  the  ring  upstairs 
to  shew  to  her  mother,  who  was  not  well,  and  she  saw 
defendant  and  her  brother-in-law  shaking  hands  when  she 
was  going  upstairs.  It  was  to  be  a  year's  engagement,  and 
they  were  to  be  married  in  the  following  August. 
was  tbencefoi  ward  received  as  her  suitor,  and  there  was  no 
abatement  in  his  attentions  until  5th  February,  1889, 
when  he  wrote  a  letter  which  he  says  "  I  know  will  sur- 
prise you,  but  still  it  is  for  the  best,"  breaking  off"  thg, 
engagement. 

She  says  that  before  and  after  the  engagement  there 
was  talk  between  them  about  her  going  out  to  work  again, 
and  that  she  mentioned  owo  situations  which  she  thought 
of  applying  for,  and  he  said  that  his  people  objected  "  right 
along  "  to  her  going  out  to  work,  and  told  her  not  to  go  ; 
that  he  would  give  her  what  she  had  received  in  his 
father's  store,  saying  that  he  wanted  her  to  stay  at  home 
and  learn  as  much  as  she  could  about  housekeeping.  She 
did  not  join  the  Methodist  Church  because  he  asked  her 
not  to  do  so,  but  she  went  with  defendant  to  the  Conces- 
sion street  Baptist  Church. 

It  is  satisfactory  to  find  that  the  plain tiff*'s  counsel 
disavows  putting  forward  the  religious  aspect  of  the  case 
as  a  ground  for  special  damage. 

On  cross-examination  she  said  that  at  Christmas,  1886, 
he  gave  her  a  present  and  after  Christmas  he  told  her  he 
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Judgment,  loved  het  and  asked  her  to  be  his  wife,  and  she  told  him 
Falconbridge,  she  liked  him  as  a  friend.    In  the  autumn  of  1 886  she 
J-        told  him  she  would  not  marry  him  till  he  was  of  age^  I 
because  she  knew  his  people  were  against  his  entering  into 
an}^ thing  till  he  was  of  age  ■  she  told  him  she  would  enter 
into  no  engagement  and  he  was  at  liberty  to  stop  visiting 
or  do  as  he  liked.  He  brought  a  ring  for  her  to  try  on  the 
11th  August,  1887,  and  it  was  too  large  and  he  took  it  , 
away  and  she  did  not  see  any  ring  until  the  20th  August, 
and  that  was  her  engagement  ring.    She  did  not  tell  him 
on  11th  August  she  would  be  his  wife  ;  if  he  was  willing 
to  stay  away,  he  could.    It  was  after  the  engagement  in  | 
1888  he  asked  her  not  to  join  the  Methodist  Church  ;  it  was 
the  time  some  revivalists  were  in  Ottawa.    She  says  we 
were  converted  together." 

Albert  Watts,  a  brother-in-law  of  plaintiff,  says  that 
some  time  after  the  20th  August,  1887^  defendant  was  at 
tea  at  his  place  with  plaintiff,  and  defendant  said,  "  Never 
mind,  Paully,  when  we  get  married  I  will  make  it  up  to 
Albert  and  Nellie  for  their  kindness  in  having  us  down 
here ;"  and  that  on  the  morning  of  defendant's  coming  of 
age  he  congratulated  defendant  on  coming  of  age,  and 
being  engaged  as  well,  between  six  and  seven  in  the  morning. 
(Plaintiff  and  defendant  had  both  said  in  his  presence  that 
they  were  not  to  be  engaged  till  he  had  come  of  age.) 
Defendant  shook  hands  with  witness  and  asked  if 
witness  had  seen  the  ring,  and  witness  said,  "  no." 

He  gives  other  ample  corroboration  of  a  promise  to 
marry. 

On  cross-examination  he  says  that  defendant  never  be- 
came recognized  by  the  family  as  a  suitor  for  her  hand  till 
after  the  20th  August. 

Mrs.  Leitch,  a  sister  of  plaintiff,  congratulated  him  on 
the  20th  on  the  engagement,  and  on  his  being  of  age. 

Defendant's  examination  in  chief  is  to  be  commended 
for  its  brevity,  and  discloses  the  whole  defence. 

"  Q.  When  did  you  ask  Miss  Smith  to  be  your  wife  ? 
A.  I  asked  her  in  January,  1887." 
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"  Q.  Did  she  accept  you  on  that  occasion  ?    A.  She  did/'  J  Judgment. 

There  is  an  express  finding  of  the  jury  that  the  promise  ^^Iconbridge, 
by  the  defendant  to  marry  the  plaintiff  was  made  on  the  J* 
20th  August,  1887,  and  that  there  was  no  promise  to  marry 
before  that  date  at  all. 

There  was  ample  corroborative  evidence  if  the  jury  chose 
to  believe  the  witnesses:  Costello  v.  Hunter,  12  0.  R.  333; 
Davis  V.  Bomjord,  6  H.  &  N.  245 ;  Parker  v.  Parker,  32 
C.  P.  113.  The  defendant  himself  admits  a  promise, 
though  not  the  one  of  the  20th  August. 

Thus  is  excluded  the  application  of  R.  S.  0.  ch.  123,  sec.  6^ 
(requiring  the  ratification  of  a  promise  made  during  non-age 
to  be  in  writing  and  signed  by  the  party)  and  of  the  cases 
founded  on  it,  and  on  the  similar  English  statute,  like 
Coxhead  v.  MuLlis,  3  C.  P.  D.  439. 

The  promise  was  to  marry  her  "  in  a  year."  This  is  not^ 
I  take  it,  a  contract  not  to  be  performed  within  a  year.  1 
so  decide  on  the  implied  authority  of  the  cases  which 
hold  that  a  contract  to  serve  for  one  year,  the  service  to 
commence  on  a  day  subsequent  to  that  on  whi<;h  the  con- 
tract was  made,  is  a  contract  not  to  be  performed  within  a 
year  within  the  meaning  of  the  Statute  of  Frauds,  sec.  4  : 
Britain  v.  Rossiter,  11  Q.B.D.  123;  Cawthorne\.  Cordrey^^ 
13  C.  B.  N.  S.  406. 

See  also  Lawrence  v.  Cooke,  56  Me.  187,  where  the 
promise  was  to  marry  within  four  years ;  it  not  appearing 
that  the  parties  understood  that  the  promise  was  not  to  be 
performed  within  one  year,  the  promise  is  not  within  the 
statute  :  Clark  v.  Pendleton,  20  Conn.  495. 

As  to  the  $217,  I  have  above  summarized  the  plaintiff 's 
evidence.  The  talk  which  she  relies  on  as  constituting  the 
contract  took  place  before  and  after  the  engagement,  i.e., 
before  and  after  defendant  became  of  age.  This  part  of  the- 
judgment,  in  my  opinion,  cannot  stand.  It  was  objected  to 
on  other  grounds,  and,  we  should  not  be  astute  to  uphold  it, 
inasmuch  as  a  jury  in  a  breach  of  promise  case  might  as  a 
measure  of  precaution  give  it  twice  over ;  once  as  under  the 
s[)ecial  contract,  and  again  in  their  general  assessment  of 
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Judgment,  damages,  although  I  am  bound  to  say  that  in  the  present 
Falconbridge,  case  my  brother  MacMahon  was  most  clear  and  explicit  in 

his  charge,  with  a  view  to  prevent  this  result.  i 
I  cannot  say  that  the  damages  are  otherwise  excessive. 
As  my  brother  Street  and  I  do  not  agree  as  to  the  $217,  ,^ 
the  result  is  that  the  motion  will  be  dismissed  with  costs,  j 

i 

Street,  J. :—  | 

I  agree  in  the  'conclusions  that  have  been  arrived  at  by 
my  brother  Falconbridge  upon  the  defendant's  motion.  | 

There  was  evidence  upon  which  the  jury  might  find  that  , 
the  promise  to  marry  was  first  made  on  the  20th  August, 
and  although  the  circumstances  were  such  that  the  jury 
might  have  well  found  a  previous  promise,  they  have 
chosen  to  give  credit  to  the  plaintiff''s  statement  that  she  , 
refused  to  give  any  promise  to  marry  the  defendant  until 
she  gave  it  on  the  day  when  he  arrived  at  the  legal  age  of 
discretion,  and  we  cannot  take  upon  ourselves  to  say  that  | 
their  finding  is  wrong,  j 

The  defendant  further  objects  that  the  agreement  proved 
by  the  plaintiff  was  one  not  to  be  performed  within 
a  year,  and  was  void  under  the  Statute  of  Frauds  because 
not  in  writing.  The  plaintiff's  evidence  with  regard  to 
the  matter  is  this :  She  is  asked,  "  At  the  time  the  engage-  \ 
ment  was  made  on  the  20th  August,  1887,  when  was  the 
marriage  to  take  place  ?"  and  she  replies:  "It  was  to  be  a 
year's  engagement,  and  we  were  to  be  married  in  the  fol- 
lowing August."  If  the  engagement  was  to  be  for  a  year 
from  the  date  of  the  agreement,  it  was  not  an  agreement 
which  was  not  to  be  performed  within  a  year;  it  was  on 
the  contrary  one  which  the  law  required  should  be  per- 
formed within  the  space  of  a  year  from  the  time  it  was 
made  :  Cawthorne  v.  Cordrey,  13  C.  B.  N.  S.  406. 

I  do  not  think  we  should  hold  that  the  latter  words  of 
the  plaintiff's  answer  are  intended  to  qualify  the  earlier 
statement  that  it  was  a  year's  engagement. 

It  was  further  urged  that  under  sec.  6  of  eh.  61  R.  S. 
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O.  it  was  necessary  that  the  plaintift  should  furnish  Judgment, 
evidence  to  corroborate,  not  only  the  fact  of  the  promise,  strbrt,  J. 
but  the  date  when  it  was  made,  when  the  date  is  material^ 
as  it  is  in  the  present  case.  That  section  provides  "  that 
no  plaintiff  in  nn  action  for  a  breach  of  promise  of  mar- 
riage shall  recover  a  verdict  unless  his  or  her  testimony 
is  corroborated  by  some  other  material  evidence  in  support 
of  the  promise."  The  plaintiff  here  swore  that  she  and 
the  defendant  on  the  2Uth  August  agreed  to  mairy  one 
another :  she  produced,  in  support  of  this,  abundant  evi- 
dence to  corroborate  her  statement  that  an  engagement  to 
marry  existed  between  her  and  the  defendant,  such 
evidence  being  not  inconsistent  with  the  precise  engage- 
ment which  she  swore  to.  This  I  think  is  all  that  the 
statute  requires,  and  it  was  not  necessary  that  the  cor- 
roborative evidence  should  go  so  far  as  to  negative  the 
promise  which  the  defendant  admitted  he  made  before  his 
majority. 

As  to  the  defendant's  agreement  to  pay  to  the  plaintiff 
$3  a  week  in  consideration  of  her  not  taking  an  engage- 
ment, the  jury  have  found  that  such  a  promise  was  made 
by  the  defendant  to  the  plaintiff  alter  he  became  of  age. 
The  request  which  he  made  was  probably  one  which 
would  not  have  been  made  had  the  defendant  not  expected 
that  the  plaintiff  would  be  his  wife,  but  the  consideration 
proved  is  distinct  from  the  consideration  of  the  intended 
marriage.  The  defendant  did  not  say  that  if  the  plaintiff 
would  retrain  from  taking  the  proposed  employment  he 
would  marry  her,  but  if  she  would  so  refrain  he  would  pay 
her  $3  a  week.  The  jury  were  carefully  instructed  by  the 
learned  Judge  to  keep  the  damages  arising  from  this  pro- 
mise entirely  distinct  from  the  damages  arising  from  ther 
breach  of  promise  to  marry,  and  they  have  accordingly^ 
assessed  them  separately,  i  think  it  is  impossible  lor  us. 
to  say  that  they  have  not  kept  the  two  questions  distinct;, 
if  the  case  were  to  go  down  to  trial  again,  1  do  not  know 
how  the  matter  could  be  more  plainly  laid  before  the  jury,. 
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iJudgmewb.  or  how  the  question  as  to  the  alleged  promise  to  pay  $3  a 
^Street,  J.  week  could  be  withdrawn  from  their  consideration. 

In  my  opinion  the  defendant's  motion  should  be  dis- 
missed with  costs,  and  the  plaintiff  should  have  judgment 
for  the  whole  $1,217  with  costs. 
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[QUEEN'S  BENCH  DIVISION.] 
PiZER  V.  FrASER  ET  AL. 

intoxicating  Itqnors—  Liquor  Licen.^e  Act,  R.  S.  0,  cJu  T94-,  sec.  11,  suh^ 
sers.  i-8),  {14)—P<2tition  against  issue  of  license  m  polling  sub-division — 
F^rm  o  f  petition — Particularity. 

The  Liquor  License  Act,  R.  S.  0.  eh.  194,  sec.  11,  sub-sec.  (14),  provides 
that  "  No  license  shall  be  granted  to  any  applicant  for  premises  not  then 
under  license  or  shall  be  transferred  to  such  premises  if  a  majority  of 
the  persons  duly  qualified  to  vote  a.s  electors  in  the  sub-division  at  an 
election  for  a  member  of  the  Legislative  Assembly,  petition  against  it, 
on  the  grounds  hereinbefore  set  forth,  or  any  of  such  grounds." 

More  than  one-half  of  the  electors  in  a  certain  polling  sub-division  peti- 
tioned the  licensed  commissioners  of  the  district  "  against  the  issue  of 
any  license  within  the  bounds  of  said  polling  sub-division  "  *  for 
reasons  specified  in  sec.  11,  sub-sec.  (8),  of  the  Liquor  License  Act, 
R.  S.  0.,  or  for  one  or  more  of  such  reasons" — not  otherwise  specifying 
any  grounds  or  referring  to  any  applicant  or  premises. 

The  plaintiff  was  an  applicant  for  a  license  for  premises  not  under  license 
situate  in  the  sub-division,  and  the  question  stated  for  the  opinion  of  the 
Court  was  whether  under  see.  11,  sub-sec.  (14),  the  presentation  of  the 
petition  precluded  the  defendants,  the  license  commissioners,  from  cer- 
tifying for  a  license  to  the  plaintiff. 

MeUi,  that  the  petition  did  not  conform  to  the  statute,  which  requires 
that  the  objection  shall  be  to  the  granting  of  a  particular  license,  ;'nd 
also  that  some  one  or  more  of  the  reasons  given  in  sub-sec.  (8)  shall  be 
set  forth,  or  all  of  them  specifically  alleged  ;  and,  therefore,  the  defen- 
dants were  not  precluded  from  certifying  for  a  license. 

The  following  special  case  was  etated  by  the  parties  : —  Statement. 

This  action  was  commenced  on  the  17th  day  of  May, 
1889,  by  a  writ  of  summons  whereby  the  plaintiff  claimed 
a  declaration  that  he  is  entitled  to  have  issued  to  him  a 
license  to  sell  spirituous,  fermented,atid  other  manufactured 
liquors  by  retail,  at  his  tavern,  inn,  house,  and  place  of 
public  entertainment,  in  the  village  of  Essex  Centre,  in 
the  county  of  Essex,  for  the  year  ending  with  the  ;3()tli 
day  of  April,  1890,  notwithstanding  the  presentation  to 
the  defendants  Eraser,  Abbott,  and  Phillips  of  a  petition, 
signed  by  the  defendant  Naylor  among  others,  praying 
that  no  such  license  be  granted  within  the  limits  (^f  the 
polling  sub-division  in  which  the  said  inn  is  situated. 

And  a  mandamus  commanding  the  defendants  other 
than  C.  E.  Naylor  to  issue  to  the  plaintiff  a  certificate 
stating  that  he  is  entitled  to  such  license  above  described, 
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Statement.  a^d  to  direct  the  isstie  to  the  plaintiff  of  such  license,  pur- 
suant to  the  provisions  of  the  Liquor  License  Act,  upon 
the  payment  by  the  plaintiff  of  the  necessary  license  duty 
and  the  giving  by  him  of  the  security  required  by  the 
said  Act  from  a  tavern  licensee. 

And  the  parties  have  concurred  in  stating  the  questions 
arising  for  decision  in  this  action  in  the  following  case  for 
the  opinion  of  the  Court,  and  agree  that  the  same  be 
heard  in  the  first  instance  by  the  Divisional  Court : — 

1.  The  plaintiff  is  the  true  owner  of  the  business  of  a 
certain  tavern,  inn,  house,  and  place  of  public  entertain- 
ment, in  the  village  of  Essex  Centre,  in  the  electoral 
district  of  the  south  riding  of  the  county  of  Essex,  and 
within  the  limits  of  polling  sub-division  No.  3  in  the  said 
village. 

2.  The  defendants  Eraser,  Abbott,  and  Phillips  compose 
the  board  of  license  commissioners  for  the  said  electoral 
district. 

3.  The  plaintiff  prior  to  the  1st  day  of  April,  1889, 
duly  filed  his  petition  with  the  inspector  of  licenses  for 
the  said  electoral  district,  praying  for  the  issue  to  him  of  a 
license  for  the  year  commencing  on  the  1st  day  of  May, 
1889,  and  ending  with  the  30th  day  of  April,  1890,  for  the 
sale  of  spirituous,  fermented,  and  other  manufactured 
liquors  by  retail,  at  his  said  tavern  and  place  of  public 
entertainment. 

4.  The  plaintiff's  said  premises  were  not  then  under 
license,  and  no  licenses  have  been  issued  for  several  years 
past  for  the  sale  of  intoxicating  liquors  in  the  said  polling 
sub-division  of  the  said  village,  as  a  by-law  under  the 
Temperance  Act  of  1864  was  in  force  there  until  the 
present  year. 

5.  The  said  inspector  thereupon  reported  in  writing  to 
the  defendants  Eraser,  Abbott,  and  Phillips  that  the 
plaintiff  was  a  fit  and  proper  person  to  have  a  license,  and 
had  in  his  said  tavern  and  inn  all  the  accommodation 
required  by  law  ;  and  that  the  plaintiff  was  known  to  the 
said  inspector  to  be  of  good  character  and  repute;  and 
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such  report  was  duly  filed  by  the  said  defendants,  and 
remained  open  to  the  inspection  of  any  ratepayer  of  the 
said  municipality,  or  any  provincial  officer,  as  required  by 
the  Liquor  License  Act. 

6.  The  said  defendants  fixed  a  day,  as  required  by  the 
said  Act,  for  considering  applications  for  licenses,  and  the 
date  and  place  of  such  meeting  was  duly  published,  in 
accordance  with  the  provisions  of  the  said  statute. 

7.  The  names  of  applicants  for  licenses,  including  the 
name  of  the  plaintiff,  were  also  duly  published  by  the  said 
inspector,  with  the  place  where  the  plaintiff  proposed  to 
sell,  and  all  the  other  particulars  required  by  the  said  Act. 

8.  More  than  four  da3^s  before  the  day  fixed  for  con- 
sidering the  said  applications  for  licenses,  a  petition  was 
lodged  with  the  said  inspector,  and  by  him  presented  to 
the  defendants  Fraser,  Abbott,  and  Phillips,  in  the  words 
and  figures  following : 

"PETITION. 

^  **  To  the  Board  of  License  Commissioners  for  the  License  District  of  the 
South  Elding  of  Essex: 

"  We  the  undersigned  petitioners,  being  duly  qualified  electors  for 
polling  sub-division  No.  ?.  of  the  village  of  Essex  Centre,  in  the  south 
riding  of  the  county  of  Essex,  and  being  qualified  to  vote  in  said  polling 
sub-division  for  a  member  of  the  Legislative  Assembly,  do  hereby  petition 
your  honorable  Board  against  the  issue  of  any  license  within  the  bounds 
of  said  polling  sub-division  of  the  said  village  of  Essex  Centre,  for  reasons 
specified  in  section  II,  sub-section  (8),  of  the  Liquor  License  Act,  Re- 
vised Statutes  of  Ontario,  or  for  one  or  more  of  such  reasons. 

*'  And  your  petitioners  will  ever  pray," 

And  there  were  appended  to  the  said  petition  as  signers 
thereof  the  names  ot  more  than  one-half  the  number  of 
persons  qualified  to  vote  as  electors  in  the  said  polling  sub- 
division at  an  election  for  a  member  of  the  Legislative 

I  Assembly,  and  the   defendant   Naylor  was  one  of  the 

I  persons  who  signed  such  petition. 

9.  No  other  objection  to  the  granting  of  the  license 
prayed  for  by  the  plaintiff  was  made  in  any  way,  and  the 
defendants  Fraser,  Abbott,  and  Phillips  st;i.te  that,  unless 

!  prevented  by  the  fact  of  the  said  petition  being  so  pre- 
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sented  to  them,  they  are  prepared  to  approve  of  the  plain- 
tiff's said  application  for  the  license  aforesaid,  and  to  grant 
to  him  the  necessary  certificate  to  entitle  him  to  the  issue 
of  the  said  license. 

The  question  for  the  opinion  of  the  Court  is,  whether 
under  sub-section  (14)  of  section  11  of  the  Liquor  License 
Act  the  presentation  of  the  petition  of  electors  as  aforesaid 
precludes  the  said  defendants  from  granting  to  the  plain- 
tiff their  certificate  that  he  is  entitled  to  the  license  afore- 
said. 

And  judgment  is  to  be  entered  in  the  action  in  favour 
of  plaintiff  or  defendants  in  accordance  with  the  answer 
to  the  above  question. 


May  27,  1889,  The  special  case  was  argued  before  the 
Divisional  Court,  (FALCONBRiDGE  and  Street,  J  J.) 

Aylesivorth,  for  the  plaintiff. 

J.  J.  Maclaren,  for  the  defendants. 

June  22,  1889.    Falconbridge,  J. : — 

R.  S.  0.  ch.  194, sec.  11,  sub-sec.  (14),  provides  as  follows: 
"  (14.)  No  license  shall  be  granted  to  any  applicant  for 
premises  not  then  under  license  or  shall  be  transferred  to 
such  premises  if  a  majority  of  the  persons  duly  qualified 
to  vote  as  electors  in  the  sub-division  at  an  election  for  a 
member  of  the  Legislative  Assembly,  petition  against  it, 
on  the  grounds  hereinbefore  set  forth,  or  any  of  such 
grounds." 

By  sub-section  (8),  the  objections  which  may  be  taken  to 
the  granting  of  a  license  may  be  one  or  more  of  the  fol- 
lowing : 

(a)  (Relates  to  the  character  of  the  applicant) ; 
(h)  (Relates  to  his  premises); 

(c)  ''That  the  licensing  thereof  is  not  required  in  the 
neighbourhood,  or  that  the  premises  are  in  the  immediate 
vicinity  of  a  place  of  public  worship       *       *  * 
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If  ten  or  more  electors  of  the  sub-division,  under  sub-  J^<^g"^e»^- 
section  (7,)  exercise  their  right  and  privilege  to  object Falconbridge, 
by  petition  to  the  granting  of  the  license,  provision  is 
made  for  hearing  the  parties:  sub-sections  (9),  (10),  (11), 
and  (12) ;  and  for  decision  by  the  board:  sub-section  (13). 

But  by  sub-section  (14)  it  appears  that  those  opposing 
the  granting  of  the  license  (being  a  majority,  as  aforesaid), 
can  decide  the  matter  ex  parte^  without  any  trial  at  all, 
and  the  plaintiiF  complains  that  this  is  anomalous  and 
unjust,  and  should  be  viewed  with  strictness. 

The  petition  here  against  the  issue  of  the  license  is,  "for 
reasons  specified  in  sec.  11,  sub-sec.  (8),  of  the  Liquor 
License  Act,  R.  S.  0.,  or  for  one  or  more  of  such  reasons." 

Reason  (c)  is,  "That  the  licensing  thereof  is  not  required 
in  the  neighbourhood,    *    *  " 

Is  sub-section  (14)  anything  more  than  a  short  way  of 
shewing,  by  the  expressed  opinions  of  the  majority  of  the 
sub-division,  as  set  out  in  the  petition,  that  the  licensing  is 
not  required  in  the  neighbourhood,  instead  of  leaving  it 
as  a  question  for  the  decision  of  the  board  ? 

I  was  at  first  inclined  to  think  that  was  the  result,  and 
if  the  petitioners  had  based  the  opposition  distinctly  on  sub- 
section (c),  the  answer  might  have  been  in  the  affirmative, 
although  considerations  v/ould  have  arisen  as  to  how  far 
"  neighbourhood"  and  "  sub-division"  were  interchangeable 
terms,  or  terms  of  equal  or  relatively  greater  import. 

So  too,  if  the  petitioners  had  definitely  assigned  any  one 
or  more  of  the  reasons  given  in  sub-section  (8),  or  had  even 
assigned  them  all,  other  questions  would  have  had  to  be 
considered. 

But  the  petitioners  have  carefully  abstained  from  assign- 
ing all  the  reasons  or  any  one  or  more  of  them.  There  is 
an  apparently  studied  vagueness  about  the  petition  which 
would  leave  it  open  to  any  and  all  of  the  petitioners  to  say 
if  called  to  account  by  the  applicant : 

"  I  did  not  say  that  you  were  a  person  of  bad  fame  and 
character,  or  of  drunken  habits.  I  did  not  say  your  pre- 
mises were  out  of  repair." 
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Judgment.       In  short,  this  petition  does  not  conform  to  the  statute, 
Falconbridge,  which  in  my  opinion  requires  the  ^petitioners  to  allege 
J-        some  one  or  more  of  the  grounds  set  forth  in  sub-section 
(8),  or  specifically  to  allege  all  of  them. 

In  my  opinion,  our  answer  must  be  in  favour  of  the 
plaintiff's  contention. 

Street,  J. : — 

The  plaintiff  applied  on  1st  Apiil,  1889,  to  the  defen- 
dants, the  license  commissioners  of  the  electoral  district  of 
the  south  riding  of  the  county  of  Essex,  for  a  license  to 
sell  liquor,  under  sub-sec.  (1),  sec.  11,  of  ch.  194,  R.  S.  O.,  at 
his  tavern  in  polling  sub-division  No.  3  of  the  village  of 
Essex  Centre,  in  that  electoral  district.  The  inspector 
reported  favourably  upon  the  petition,  as  required  by  that 
sub-section.  The  fact  of  this  petition  having  been  presented 
was  duly  advertised  under  sub-sec.  (5)  of  sec.  11  more  than 
fourteen  days  before  the  day  fixed  for  hearing  applications 
for  licenses.  After  the  presenting  of  the  plaintiff's  petition, 
and  more  than  four  days  before  the  day  fixed  for  hearing 
it,  a  petition  was  presented  to  the  license  commissioners, 
signed  by  a  majority  of  the  persons  duly  qualified  to  vote 
as  electors  in  polling  sub-division  No.  3,  in  the  following 
terms  : 

*'  To  the  Board  of  License  Commissioners  for  the  License 
District  of  the  South  Riding  of  Essex : — We,  the  under- 
signed petitioners,  being  duly  qualified  electors  for  polling 
sub-division  No.  3  of  the  village  of  Essex  Centre,  in  the 
south  riding  of  the  county  of  Essex,  and  being  qualified 
to  vote  in  said  polling  sub-division  for  a  member  of  the 
Legislative  Assembly,  do  hereby  petition  your  honourable 
board  against  the  issue  of  any  license  within  the  bounds 
of  said  polling  sub-division  of  the  said  village  of  Essex 
Centre,  for  reasons  specified  in  section  11,  sub-section  (8,)  of 
the  Liquor  License  Act,  Revised  Statutes  of  Ontario,  or 
for  one  or  more  of  such  reasons." 

The  plaintiff''s  premises  were  not  under  license  at  the 


XVII.] 


PIZER  V.  FRASER. 


time  this  petition  was  presented  ;  and  the  question  sub-  Judgment, 
mitted  by  this  special  case  is,  whether  the  license  commis-  Street,  J. 
sioners  are  by  law  prevented  from  issuing  a  license  to  the 
plaintiff  by  the  fact  that  this  petition  has  been  presented. 
The  defendant  Nay  lor  is  one  of  the  persons  who  signed  the 
petition,  and  was,  no  doubt,  made  a  party  to  the  action  in 
order  that  the  views  of  the  petitioners  might  be  properly 
laid  before  the  Court. 

The  general  scheme  of  the  11th  section  of  the  Act,  ch. 
194,  K  S.  O.  is  this :  When  a  petition  is  presented  for  the 
issue  of  a  license,  the  inspector's  duty  is  to  ascertain  and 
report  to  the  commissioners  whether  the  petitioner  is  a 
proper  person  to  receive  a  h cense,  and  whether  his  premises 
are  provided  with  the  accommodation  required  by  law. 
Then  opportunity  is  given  to  the  public  to  know  that  such 
an  application  has  been  made,  and  the  inspector's  report  is 
open  to  the  inspection  of  any  ratepayer.  If  any  ten  or 
more  electors  (being  less  than  a  majority  of  those  in  the 
electoral  sub-division),  choose  to  do  so,  they  may  petition 
the  license  commissioners  not  to  grant  any  license  which 
has  been  applied  for,  upon  one  or  more  of  the  following 
grounds : 

(a)  That  the  applicant  is  of  bad  fame  and  character,  or  of 
drunken  habits,  &c. 

(6)  That  his  premises  are  out  of  repair,  or  not  provided 
with  the  accommodation  required  by  law. 

(c)  That  the  licensing  thereof  is  not  required  in  the 
neighbourhood,  or  that  the  premises  are  in  the  immediate 
vicinity  of  a  place  of  public  worship,  hospital,  or  school,  or 
that  the  quiet  of  the  place  in  which  the  premises  are 
situate  will  be  disturbed  if  a  license  is  granted. 

When  objection  is  made  to  the  character  of  the  appli- 
cant, he  is  entitled  to  three  days' notice  before  the  time 
when  the  commissioners  intend  to  entertain  the  objection, 
with  the  object,  no  doubt,  of  giving  him  an  opportunity  of 
answering  the  objection. 

By  sub-section  (14)  of  section  11,  it  is  provided  that: 

"  No  license  shall  be  granted  to  any  applicant  for  pre- 
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Judgment,  mises  not  then  under  license  or  shall  be  transferred  to 
Street,  J.  such  premises  if  a  majority  of  the  persons  duly  qualified 
to  vote  as  electors  in  the  sub-division  at  an  election  for  a 
member  of  the  Legislative  Assembly,  petition  against  it, 
on  the  grounds  hereinbefore  set  forth,  or  any  of  such 
grounds." 

It  appears  beyond  question  that  under  this  section  a 
majority  of  the  electors  in  any  sub-division  have  it  in  their 
power,  by  merely  stating  certain  grounds  as  existing,  and 
without  furnishing  any  proof  whatever,  and  without  giving 
any  opportunity  of  reply,  to  prevent  the  issue  of  a  license 
to  any  person  who  applies  for  one  in  the  sub-division. 

Such  a  power,  it  seems  to  me,  should  be  exercised 
strictly  in  accordance  with  the  statute  which  confers  it. 
The  power  given  to  the  majority  is  not,  in  form  at  all 
events,  a  power  to  say  generally  that  no  license  shall  be 
granted  within  the  sub-division :  it  is  a  power  to  object  to 
the  granting  of  any  particular  license  which  is  applied  for. 
This  appears  not  only  from  the  language  of  the  sub-section, 
but  from  the  fact  that  the  grounds  of  objection  must  be 
stated  in  the  petition,  and  must  be  either  to  the  personal 
character  of  the  applicant,  or  to  the  condition  of  his 
premises,  or  to  the  nature  of  the  neighbourhood  in  which 
his  premises  are  situate :  and  it  not  only  requires  that  the 
objection  shall  be  to  the  granting  of  a  particular  license, 
but  that  the  grounds  of  objection  shall  be  stated.  The 
petitioners  must  all  agree  upon  certain  specific  objections 
to  the  granting  of  the  license  applied  for,  and  must  sign  a 
petition  setting  forth  what  are  the  objections  alleged  by 
them  to  exist.  It  is  not  sufficient  for  the  petitioners  to 
say  generally  that  they  want  no  premises  licensed  within 
the  sub-division,  and  in  that  way  to  evade  the  responsibility 
which  the  statute  imposes  of  stating  clearly  what  their 
objections  are. 

This  petition  appears  to  have  been  carefully  framed  in 
such  a  manner  as  to  avoid  doing  that  w^hich  the  statute 
requires  petitioners  to  do  in  such  cases.  It  refers  to  no 
applicant  for  a  license,  and  thus  enables  the  petitioners  to 
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say  that  they  did  not  aim  it  against  any  person  or  any  Judgment, 
premises.  It  does  not  even  allege  that  all  the  grounds  Street,  J. 
mentioned  in  sub-section  (8)  of  section  11  are  intended  as 
the  grounds  of  objection.  It  says,  "for  reasons  specified  in 
sub-section  (8,)  or  for  one  or  more  of  such  reasons."  This 
may  mean  that  some  of  the  petitioners  consider  one  of  the 
grounds,  and  others  that  different  grounds  exist.  The 
Act  requires  that  all  the  petitioners  must  petition  upon 
the  same  grounds. 

Nor  is  it  sufficient,  in  my  opinion,  to  refer  in  the  petition 
to  the  statute  as  shewing  the  objections  taken.  Probably 
not  half  a  dozen  out  of  the  whole  number  of  persons  who 
signed  this  petition  had  any  beyond  the  vaguest  idea  of 
the  contents  of  sub-section  (8)  of  section  11,  which  is  referred 
to  in  the  petition  as  containing  reasons  for  their  objection, 
or  knew  with  what  they  were  charging  the  plaintiff,  or 
whether  they  were  charging  him  with  anything. 

It  is  impossible  to  gather  from  the  petition  whether  it 
is  levelled  at  the  plaintiff's  application  at  all.  If  it  is  to 
be  taken  as  being  levelled  at  the  plaintiff's  application, 
then  it  is  impossible  to  gather  from  it  w^hether  the  peti- 
tioners intend  to  assert  that  all  the  objections  specified  in 
the  8th  sub-section,  or  only  some  of  them,  and  if  only  some, 
which  of  them,  exist.  To  treat  this  petition  as  one  com- 
plying with  the  requirements  of  sub-section  (14)  would  be, 
in  my  opinion,  to  give  to  its  provisions  a  much  wider  mean- 
ing than  is  to  be  gathered  either  from  its  letter  or  its  spirit. 

My  answer  to  the  question  submitted  by  the  special  case 
is  that  the  presentation  of  this  petition  does  not  preclude 
the  defendants,  the  license  commissioners,  from  granting 
to  tiie  plaintiff  their  certificate  that  he  is  entitled  to  the 
license  he  has  asked  for. 
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[QUEEN'S  BENCH  DIVISION.] 

MooNEY  V.  Smith. 

Assessment  and  taxes — Sale  of  land  for  taxes — Purchase  by  wife  of  treasurer 
who  conducted  sale — Sale  and  conveyance  void — Fraud — H.  S.  0.  ch. 
193,  sec.  189. 

A  purchase  of  land  at  a  tax  sale  was  made  nominally  by  one  G.  for  the 
plaintiff,  but  was  in  reality  made  with  the  money  and  for  the  benefit  of 
the  plaintiff's  husband,  the  treasurer  of  the  county,  who  conducted  the 
sale. 

Held,  in  an  action  of  trespass,  that  the  treasurer's  position  absolutely  de- 
barred him  from  becoming  a  purchi|3,ser  at  the  sale,  and  the  sale  and 
conveyance  to  the  plaintiff  were  void  ;  and  as  the  land  remained  in  the 
hands  of  the  persons  guilty  of  the  original  fraud,  the  sale  was  not  cured 
by  the  provisions  of  11.  S.  0.  ch.  193,  sec.  189,  although  it  took  place  in 
1883  and  the  action  was  not  brought  till  1889. 

Statement.  ACTION  for  trespass  to  lot  8  in  the  second  concession  of 
Snowden  in  the  county  of  Haliburton,  and  cutting  down 
and  carrying  away  timber  therefrom.  The  defendant  by 
his  statement  of  defence  claimed  to  be  owner"  in  fee  and 
denied  the  plaintiff's  claim  to  the  land  in  question :  he  also 
set  up  that  the  plaintiff's  husband,  Frederick  Mooney,  was 
the  treasurer  of  the  county  of  Haliburton ;  that  the  plain- 
tiff's only  claim  was  under  a  sale  for  taxes  of  the  land  in 
question  to  one  Garrett;  that  the  sale  was  conducted  by 
the  plaintiff's  husband  as  treasurer,  and  that  Garrett  in 
fact  purchased  for  the  treasurer  himself  and,  in  pursuance 
of  an  agreement  to  that  effect,  assigned  the  certificate  to 
the  plaintiff  on  the  day  after  the  sale,  and  he  submitted 
that  the  tax  sale  was  void  and  should  be  declared  void  and 
be  set  aside. 

The  action  was  tried  on  29th  April,  1889,  at  Lindsay, 
before  MacMahon,  J.,  and  a  jury. 

The  plaintiff  claimed  title  under  a  deed  from  the  warden 
and  treasurer  of  the  county  of  Haliburton,  and  it  was 
shewn  that  taxes  were  in  arrear  at  the  time  of  the  sale 
for  a  period  sufficient  to  warrant  the  sale,  and  that  the 
conditions  precedent  to  the  sale  had  been  complied  with. 
It  was  also  shewn  that  the  defendant,  claiming  to  be  owner 
adversely  to  the  tax  title,  had  cut  timber  on  the  lot. 
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On  the  part  of  the  defence  it  was  shewn  that  at  the  Statement, 
time  of  the  sale,  which  took  place  on  29th  October,  1883, 
the  plaintiff's  husband  was  the  treasurer  of  the  county  of 
Haliburton.  On  the  23rd  October,  1883,  a  letter  was 
written  by  him  and  signed  by  the  plaintiff  to  the  follow- 
ing effect : 

"  Minden,  October  23,  1883. 

"Reuben  C.  Garrets. 
«*  Dear  Sir, 

"  Will  you  kindly  bid  in  for  me  at  the  adjourned  tax  sale  on  29th  the 
lots  or  some  of  them  that  I  was  speaking  to  you  about,  at  or  about  the 
prif^es  spoken  of  by  us.  if  you  can  do  so  ?  I  shall  rely  upon  your  judgment 
in  the  matter.  Kindly  buy  in  your  own  name,  as  I  do  not  want  my  name 
to  appear.  I  will  furnish  the  money  and  take  your  assignment  of  ta,% 
sale  certificate,  and  pay  you  for  your  trouble  for  any  lots  bought  by  you 
for  me. 

"(Signed)  Elizabeth  Mooney." 

Reuben  C.  Garrett  was  bailiff*  of  the  Division  Court,  and 
on  friendly  terms  with  the  plaintiff  atid  her  husband,  and 
stated  that  he  had  discussed  the  matter  of  purchasing  land 
at  the  sale  both  with  the  plaintiff  and  her  husband  before 
the  sale  ;  that  he  attended  the  sale  in  pursuance  of  these 
instructions  and  purchased  amongst  other  lands  the  lot  in 
question  ;  that  the  plaintiff's  husband  acted  as  auctioneer 
at  the  sale,  and  knocked  down  the  lots  to  him,  and  that 
after  the  sale  the  money  he  paid  upon  the  lots  was  handed 
to  him  by  Mrs.  Mooney,  and  that  he  thereupon  assigned  the 
tax  sale  certificates  to  her.  She  stated  that  the  money 
used  in  these  purchases  was  made  by  her  out  of  certain 
transactions  with  an  estate  called  the  Langton  estate^  in 
which  she  had  been  in  partnership  with  one  Gainor. 
Gainor  was  called  as  a  witness  and  stated  that  Mr.  Mooney 
had  told  him  that  his  wife's  name  was  used  in  the  Langton 
estate  transaction  because,  owing  to  financial  difficulties,  he 
could  not  make  the  purchase  in  his  own  name.  Gainor 
further  stated  that  the  profit  upon  the  transaction  was  only 
$.12U,  which  was  divided  between  him  and  the  Mooneys  in 
1885,  the  tax  sale  having  taken  place  in  1883.  The  learned 
Judge  left  to  the  jury  the  question  of  the  damages  only, 
and  reserved  the  other  questions,  apparently  with  the  con- 
Sent  of  counsel.    The  jury  assessed  the  damages  at  $94.50. 
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Statement  Oil  l8th  May,  1889,  the  learned  Judge  delivered  judg- 
ment, finding  that  the  money  used  in  the  purchase  at  the 
tax  sale  was  the  money  of  Frederick  Mooneyj  and  that  the 
purchase  was  made  with  the  money  and  for  the  benefit  of 
Frederick  Mooney,  who  was  then  the  treasurer  of  the 
county,  and  he  dismissed  the  action  with  costs,  but  declared 
the  plaintiff  entitled  to  a  lien  upon  the  lands  in  question 
for  the  taxes  paid  and  interest. 

On  4th  June,  1889,  G.  T.  Blackstock,  for  the  plaintiff, 
moved  before  the  Divisional  Court  (Faloonbridge  and 
Street,  J  J.),  for  an  order  setting  aside  this  judgment  and 
ordering  that  judgment  be  entered  for  the  plaintiff  for  the 
damages  found  by  the  jury  upon  the  grounds  :  (1)  that  the 
judgment  for  the  defendant  was  contrary  to  law  and  evi-- 
dence  and  the  answers  of  the  jury  to  the  questions  sub- 
mitted to  them  ;  (2)  that  the  lands  in  question  having  been 
conveyed  to  the  plaintiff'  by  deed  for  arrears  of  taxes,  and 
the  defendant  not  having  questioned  the  deed  within  the 
time  limited  by  statute,  he  could  not  now,  four  years  after 
the  making  and  registration  of  the  tax  deed,  dispute  its 
validity,  and  that  the  said  lands  were  now  the  absolute 
property  of  the  plaintifi. 

Masten  and  H.      Dean,  contra. 

The  authorities  cited  by  counsel  are  referred  to  in  the 
judgment. 

June  22, 1889^  The  judgment  of  the  Court  was  delivered 
Street,  J. 

The  facts  disclosed  in  the  evidence  leave  room  for  no 
other  conclusion  than  that  at  which  our  brother  MacMahon 
arrived  in  his  finding  that  the  purchase  at  the  tax  sale, 
although  made  nominally  by  Reuben  C.  Garrett  for  the 
plaintiff,  was  in  reality  made  with  the  money  and  for  the 
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benefit  of  her  husband,  Frederick  Mooney,  the  treasurer  Ju(3gment. 
of  the  county,  who  conducted  the  sale  and  whose  position  Street,  J, 
absolutely  debarred  him  from  becoming  a  purchaser  at 
it.  In  the  worda  of  Lord  EilenboroUgh  in  a  similar  case  : 
*'  I  should  have  inclined  very  strongly  from  the  argument 
I  have  heard  to  have  held,  that  if  the  sheriff,  or  his  officers 
•  acting  for  him,  depart  so  entirely  and  scandalously  from 
-  their  duty  in  making  a  mock  sale  of  the  goods  in  the 
manner  which  has  been  represented  to  us,  it  could  not  be 
considered  as  a  sale  in  obedience  to  the  writ  of  fieri  facias, 
but  rather  a  conspiracy  to  despoil  the  plaintiff  of  his 
property  : "  Phillips  v.  Bacon,  9  East  at  p.  303.  See  also 
Massingherd  y  Montague,  9  Gr.  92  ;  Re  Cameron,  14  Gr 
612  ;  Beckett  v.  Johnston,  32  C.  P.  301 ;  Chandler  v.  Moul- 
ton,  33  Vermont  245. 

The  real  plaintiff  in  tliis  action,  upon  the  findings  of  the 
Judge,  is  therefore  the  husband  of  the  nominal  plaintiff, 
and  the  title  acquired  under  the  tax  sale  is  to  be  treated 
as  if  the  sale  had  been  made  by  him  to  himself,  exceptii^g 
that  the  fact  of  an  attempt  having  been  made  to  conceal 
the  real  transaction  shews  more  clearly  that  its  impropriety 
was  known. 

The  plaintiff,  however,  contends  that  under  sec.  189  of 
ch.  193,  R.  S.  O.,  the  title  has  become  valid  notwithstanding 
its  original  defects.  That  section  provides  that:  "  When- 
ever lands  are  sold  for  arrears  of  taxes,  and  the  treasurer 
has  given  a  deed  for  the  same,  such  deed  shall  be  to  all 
intents  and  purposes  valid  and  binding,  except  as  against 
the  Crown,  if  the  same  has  not  been  questioned  before  some 
Court  of  competent  jurisdiction  by  some  person  interested 
in  the  land  so  sold  within  two  years  from  the  time  of 
sale." 

The  sale  here  took  place  in  1883,  and  this  action  was  not 
begun  until  1889.  We  are  relieved  from  the  necessity  of 
considering  what  would  be  the  effect  of  this  section  had 
the  land  become  vested  in  the  hands  of  an  innocent  i)ur- 
chaser ;  that  question  was  incidentally  raised  but  was  not 
actually  decided  in  Beckett  v.  Johnston,  32  C.  P.  301. 
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Judgment.  'Here  the  lands  remain  in  the  hands  of  the  persons  guilty 
Street,  J.  the  original  fraud,  and  it  is  plain  that  they  cannot  be 
'allowed  to  set  up  the  provisions  of  sec.  189  as  an  answer 
to  the  claim  of  the  person  who  has  been  despoiled :  Rolfe 
V.  Gregory,  4  DeG.  J.  &  S.  576  ;  Blair  v.  Bromley, 
5  Ha.  542 ;  Allfrey  v.  Allfrey,  1  Macn.&  G.  87;  Chandler 
V.  Moulton,  33  Vermont  245. 

The  defendant  asks  for  a  declaration  that  the  tax  sale 
and  the  conveyance  under  it  are  void.  We  think  he  is 
entitled  to  such  a  declaration  if  he  desires  it.  The  plaintiff 
is,  however,  entitled  to  a  lien  for  the  taxes  she  has  paid  on 
the  land  with  interest ;  the  amount  may  be  ascertained  by 
the  registrar  if  the  parties  differ  about  it,  and  should  be 
mentioned  in  the  judgment  and  set  off  against  the  defend- 
ant's costs.  In  all  other  respects  the  judgment  moved 
against  should  be  affirmed,  and  the  defendant  should  have 
the  costs  of  the  motion  in  addition  to  the  costs  of  the 
action. 
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[QUEEN'S  BENCH  DIVISION.] 


E-EGINA  V.  BarNETT. 


Criminal  law — Larceny  Act,  B.  S.  C.  ch.  164,  -^ec.  65 — Fraudulent  con- 
version of  negotiable  sectirities  by  trustee — Letter  shewing  trust — Iden- 
tity of  instruments  -produced  with  those  mentioned  in  letter — Conversion 
of  proceeds  of  securities — Property,  definition  of — Sanction  of  Attorney - 
General — Proof  of. 


The  defendant  was  indicted  and  convicted  under  the  Larceny  Act,  R.  S. 
C.  ch.  164,  sec.  65,  for  that  he,  being  a  trustee  of  two  negotiable 
securities  for  the  payment  of  $5,250  each,  the  property  of  the  O.  bank, 
for  the  use  and  benefit  of  the  C.  bank,  unlawfully  and  with  intent  to 
defraud,  did  convert  and  appropriate  the  two  negotiable  securities  to 
the  use  and  benefit  of  him,  the  defendant,  etc. 

At  the  trial  the  following  letter,  written  and  signed  by  the  defendant, 
dated  6th  November,  1885,  was  produced  :  "I  have  this  day  been  en- 
trusted by  A.  (the  cashier  of  the  C.  bank)  with  two  notes  of  $5,250 
each,  for  the  specific  purpose  of  paying  two  notes  for  $5,000  that  are 
due  in  Montreal  on  8th  November,  1885,  and  my  failing  this  shall  con- 
sider myself  committing  criminal  ofi'ence  and  amenable  to  the  criminal 
law." 

The  securities  produced  at  the  trial  as  those  converted  by  the  defendant 
were  two  drafts,  not  promissory  notes,  for  $5,250  each,  dated  7th 
November,  1885  ;  and  two  drafts  for  $5,000  each  were  also  produced 
answering  the  description  of  the  notes  for  that  amount  mentioned  in  the 
letter,  except  that  they  were  not  actually  notes,  and  were  due  at  Toronto 
on  the  9th  November  instead  of  at  Montreal  .on  the  8th.  It  was  shewn, 
however,  that  they  were  held  by  a  person  in  Montreal. 

It  also  appeared  in  evidence  that  the  defendant  procured  one  B.  to  dis- 
count the  two  drafts  for  $5,250  each,  B.  retaining  $1,000  for  an  old 
debt,  and  paying  part  of  the  balance  of  the  proceeds  to  the  defendant 
in  diamonds.  The  defendant  did  not  take  up  the  two  $5,000  drafts  and 
retained  the  proceeds  of  the  two  new  drafts. 

The  drafts  were  identified  by  witnesses  as  to  dates,  amounts,  etc.,  and 
entries  in  the  defendant's  memorandum  book,  also  produced,  shewed 
the  nature  of  the  transactions  with  the  cashier  and  B. 

The  trial  Judge  stated  a  case  for  the  opinion  of  the  Court. 

Held,  upon  the  evidence,  that  the  drafts  were  the  property  of  the  bank 
and  not  of  the  cashier  in  his  private  capacity  ;  and,  upon  the  law  and 
evidence,  that  the  defendant  was  a  trustee  of  the  documents  within  the 
meaning  of  the  statute  ;  and  that,  notwithstanding  the  discrepancies  as 
to  the  nature  of  the  instruments,  the  due  date,  and  place  of  payment, 
there  was  sufficient  evidence  to  go  to  the  jury  of  the  identity  of  the 
drafts  produced  at  the  trial  with  the  notes  mentioned  in  the  letter. 

It  was  contended  that  the  defendant  should  have  been  indicted  for  con- 
verting the  proceeds  of  the  securities,  inasmuch  as  the  securities  were 
entrusted  to  the  defendant  for  a  purpose  which  rendered  necessary  the 
conversion  of  the  securities  themselves. 

Held,  that  tlie  nature  of  the  transaction  with  B.  shewed  an  appropriation 
by  the  ilefendant  of  the  securities  themselves  to  liis  own  use  ;  and 

Per  Falconbkidoe,  J. — Even  if  it  had  been  otherwise,  the  dolinition  of 
property  in  sub-sec.  {e.)  of  sec.  2  of  R.  S.  C.  ch.  164  shewed  the  sulh- 
ciency  of  the  indictment. 
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It  was  objected  that  no  proof  was  given  at  the  trial  that  the  sanction  of 
the  Attorney- General,  required  by  R.  S.  C.  ch.  164,  sec.  65,  sub-sec.  2, 
had  been  given. 

Held,  that  this  objection  was  not  open  to  the  Court  upon  a  case  reserved, 

not  being  a  question  that  could  properly  arise  at  the  trial. 
Knowlden  v.  The  Queen,  5  B.  &  S.  532,  followed. 

Statement.  SPECIAL  CASE  reserved  for  the  opinion  of  the  Justices  of 
the  Queen's  Bench  Division  by  Rose,  J.,  at  the  Spring 
Sittings,  1889,  of  Oyer  and  Terminer  for  the  county  of 
York. 

The  following  was  the  case  stated  by  the  learned  Judge : 
The  defendant  was  tried  and  convicted  before  me  at  the 
Sittings  of  Oyer  and  Terminer  for  the  county  of  York,  on 
the  19th  day  of  April,  A.D.  1889,  on  an  indictment  under 
the  Larceny  Act  (Revised  Statutes  of  Canada,  chapter  164<) 
section  65,  which  indictment  is  in  the  words  following  : 

•*  County  of  York,  to  wit : — 

"The  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that 
Roland  Gideon  Israel  Barnett  on  the  sixth  day  of  November  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-five,  at  the  city  of 
Toronto,  in  the  county  of  York,  then  being  a  trustee  of  two  negotiable 
securities  for  the  payment  of  money,  to  wit,  for  the  payment  of  the  sum 
of  five  thousand  two  hundred  and  fifty  dollars  each,  the  property  of  the 
Central  Bank  of  Canada  (a  duly  incorporated  body),  for  the  use  and 
benefit  of  the  said  the  Central  Bank  of  Canada,  unlawfully  and  with 
intent  to  defraud,  did  convert  and  appropriate  the  said  two  iiegotiable 
securities  to  the  use  and  benefit  of  him,  the  said  Roland  Gideon  Israel 
Barnett,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity." 

The  shorthand  notes  of  the  evidence  of  the  Crown, 
including  the  exhibits  filed,  are  to  form  part  and  to  be 
considered  as  embodied  in  this  reserved  case. 

At  the  close  of  the  case  for  the  Crown,  counsel  on  behalf 
of  the  defendant  submitted  that  there  was  no  evidence  to 
go  to  the  jury.  I  held  that  there  was  sufficient  evidence 
to  go  to  the  jury. 

The  jury  found  the  prisoner  guilty  of  the  offence  charged 
in  the  indictment,  and  the  prisoner  was  remanded  on  the 
indictment. 

At  the  request  of  counsel  for  the  prisoner  I  reserved  the 
case,  and  submit  for  the  opinion  of  the  Honorable  the  Jus- 
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tices  of  the  Queen's  Bench  Division  of  the  High  Court  of  Statement. 
Justice,  in  pursuance  of  the  statute  in  that  behalf,  the 
question  : 

Was  there  evidence  to  be  submitted  to  the  jury  of  an 
offence  within  the  65th  section  of  the  Larceny  Act,  chapter 
104,  R  S.  C,  as  charged  in  the  indictment  ? 

The  case  was  argued  before  Falconbridge  and  Street, 
JJ.,  on  the  5th  June,  1889. 

J.  J.  Maclaren  and  G.  T.  BlackstocJc,  for  the  prisoner. 
Irving,  Q.C.,  and  Osier,  Q  C,  for  the  Crown. 

The  facts  and  arguments  and  authorities  cited  by  counsel 
appear  in  the  judgments. 

June  22,  1889.    Falconbridge,  J. : — 

In  Regina  v.  Gibson,  16  O.  E,.  704,  we  objected  to  the 
whole  of  the  evidence,  (instead  of  merely  the  material 
facts  established  by  the  evidence)  being  made  part  of  the 
•case.  Lest  the  present  case  should  be  cited  as  a  precedent 
"for  infringing  the  rule  which  we  there  laid  down,  I  have 
to  say  that  I  do  not  see  how,  under  the  peculiar  circum- 
stances of  this  case,  my  brother  Hose  could  have  reserved 
it  in  any  other  way. 

Before  dealing  w^ith  the  merits  of  the  case  reserved,  I 
;shall  dispose  of  a  point  taken  by  counsel  for  defendant, 
which  is  in  its  nature  quasi-technical. 

Sub-sec.  2  of  sec.  65,  under  which  the  defendant  is 
indicted,  provides  that  no  proceeding  or  prosecution  for 
any  offence  mentioned  in  this  section  shall  be  commenced 
without  the  sanction  of  the  Attorney-General  or  Solicitor- 
General  for  the  Province  in  which  the  same  is  to  be  insti- 
tuted. 

No  proof  of  such  sanction  was  given  at  the  trial. 
I  am  inclined  to  think  that  this  point  was  not  reserved, 
and  was  not  capable  of  being  reserved  ;  and,  further,  that 
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Judgment,  where  the  defendant  relies  on  the  absence  of  preliminary 
¥alconbridge,  proceedings,  he  may,  and  probably  must,  adopt  other  modes 
of  bringing  the  matter  to  the  knowledge  of  the  Court : 
Begina  v.  Heane,  4  B.  &  S.  947  ;  9  Cox  C.  C.  433  ;  Regina 
V.  Fuidge,  ih.  430  ;  Regina  v.  Bradlaugh,  15  Cox  C.  C.  156  ; 
Regina  v.  Yates,  ib.  272,  276  ;  Knoivlden  v.  The  Queen,  5  B. 
&  S.  532. 

But  whether  this  matter  is  properly  before  us  or  not^ 
the  case  last  cited  is  decisive  o£  the  point.  It  was  there 
held  that  it  was  not  necessary  that  the  indictment  should 
aver  that  the  conditions  imposed  by  Imp.  Statute  22  &  23 
Vic.  ch.  17,  sec.  1,  had  been  performed,  i.  e.,  that  it  had 
been  preferred  by  the  direction  or  with  the  consent  of  a 
Judge  or  of  the  Attorney-General  or  Solicitor-General. 

Blackburn,  J.,  at  p.  5i2,  arguendo,  says  there  is  a  prac- 
tical inconvenience  in  producing  the  direction  or  consent 
of  the  Judge  or  the  Attorney-General  at  the  trial,  as  it 
would  prejudice  the  case  against  the  defendant ;  and 
Cockburn,  C.  J.,  says  at  p.  549  :  "  It  would  be  very  incon- 
venient that  proof  of  the  proper  recognizances  having 
been  entered  into,  and  of  the  consent  of  a  Judge  or  of 
the  Attorney -General  or  Solicitor-General  having  been 
obtained,  should  be  given  before  the  petty  jury  ;  and  if 
they  were  stated  on  the  record  they  might  be  traversed 
and  must  be  proved.  That  cannot  have  been  the  inten- 
tion of  the  Legislature."  See  also  per  Crompton,  J.,  at  p, 
552. 

On  or  about  the  6th  November,  1885,  the  defendant 
received  from  A.  A.  Allen,  cashier  of  the  Central  Bank,, 
the  following  acceptances : 

Exhibit  4. 

$5,250.  ^  ?Due  20th  Dec. 

Toronto,  November  7th,  1885. 
Forty  days  after  date  pay  to  the  order  of  myself  at  the  Central  Bank 
•  of  Canada,  Toronto,  Ontario,  five  thousand  two  hundred  and  fifty  dol- 

lars,  and  charge  to  account  of 

(Signed)  Roland  G.  I.  Barnett. 
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To  A.  A.  Allen,  Esq.,  Cashier  Central  Bank  of  Canada,  Toronto,  Ont.  Judgment. 

Accepted  for  the  Central  Bank  of  Canada.   

(Signed)  A.  A.  Allex,  Cashier.  Falconbridge, 

Endorsed.  (Signed)  Roland  G.  I.  Barnett. 

Exhibit  5, 

^5,250.  Due 

Toronto,  November  7th,  1885. 
Forty  days  after  date  pay  to  the  order  of  myself  at  the  Central  Bank 
of  Canada,  Toronto,  Ontario,  five  thousand  two  hundred  and  fifty  dol- 
lars, and  charge  to  account  of 

(Signed)  Roland  G.  I.  Barnett. 

To  A.  A.  Allen,  Cashier  Bank  of  Canada,  Toronto,  Ont. 
Accepted  for  the  Central  Bank  of  Canada. 

(Signed)  A.  A.  Allen,  Cashier. 

Endorsed.  (Signed)  Roland  G.  T.  Barnett. 

Giving  the  following  acknowledgment  : 
Exhibit  1. 

To  A.  A.  Allen,  Esq. , 

Cashier  Central  Bank  of  Canada. 
I  have  this  day  been  entrusted  by  A.  A.  Allen  with  two  notes  of  five 
-thousand  two  hundred  and  fifty  dollars  each,  for  the  specific  purpose  of 
paying  two  notes  for  five  thousand  dollars  that  are  due  in  Montreal  on 
Sth  November,  1885,  and  my  failing  this  shall  consider  myself  committing 
•criminal  offence  and  amenable  to  the  criminal  law. 

(Signed)         Roland  G.  I.  Barnett. 
Toronto,  Ont.,  November  6th,  1885. 

And  receiving  from  Allen  the  following  letter: 

Exhibit  10. 

Toronto,  6th  November,  1885. 

R.  G.  I.  Barnett,  Esq.,  Toronto. 

Dear  Sir — To  assist  you  in  meeting  certain  obligations  maturing,  I 
have  accepted  your  two  drafts  for  five  thousand  two  hundred  and  fifty 
dollars  each,  drawn  at  forty  days  after  date  from  7th  instant,  against 
securities  in  my  hands. 

Yours  truly, 

(Signed)     A.  A.  Allen, 
Cashier,  for  Central  Bank  of  Canada.  - 

The  case  for  the  Crown  was  that  the  trust  was  created 
hy  "Exhibit  1,  and  that  the  defendant,  being  a  trustee  of 
'the  two  negotiable  securities  Exhibits  4  and  5,  the  pro- 
perty of  the  Central  Bank  of  Canada,  for  the  use  and 
^benefit  of  the  said  bank,  with  intent  to  defraud,  did  convert 
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Judgment.    2ind  appropriate  the  said  two  negotiable  securities  to  the 
Falconbridge,  use  and  benefit  of  him  the  said  Barnett,  against  the  form,  &c. 
^*  The  Crown  undertook  to  prove  that  the  defendant  was 

a  trustee  of  Exhibits  4  and  5  for  the  purpose  of  paying 
the  two  following  drafts  or  acceptances : 

Exhibit  2. 

$5,000.  Due  9th  November,  No.  1640. 

ToKONTO,  Aug.  8th,  1885. 
Ninety  days  after  date  pay  to  the  order  of  myself  five  thousand  dol- 
lars, and  charge  to  account  of 

(Signed)       Roland  G.  I.  Baenett. 

To  A.  A.  Allen,  Esq., 

Cashier  Central  Bank  of  Canada,  Toronto. 
Accepted,  payable  at  the  Central  Bank  of  Canada,  Toronto. 

(Signed)  A.  A.  Allen,  Cashier. 

Endorsed.  (Signed)  Roland  C  I.  Barnett. 

Pay  to  the  order  of  the  Bank  of  Montreal  for  the  Bank  of  Montreal 
Branch. 

(Signed)         E.  P.  Win  slow, 

Pro  Manager. 

Exhibit  3. 

$5,000.  Due  9th  November. 

Toronto,  Aug.  8th,  1885. 
Ninety  days  after  date  pay  to  the  order  of  myself  five  thousand  dol- 
lars and  charge  to  account  of 

(Signed)         Roland  Gt.  I.  Barnett. 

To  a.  a.  Allen,  Esq., 

Cashier  Central  Bank  of  Canada,  Toronto. 
Accepted,  payable  at  the  Central  Bank  of  Canada,  Toronto. 

(Signed)  A.  A.  Allen,  Cashier. 

Endorsed — Pay  Merchants  Bank  of  Canada  or  order. 

(Signed)  Roland  G.  I.  Barnett. 

And  in  order  to  make  out  a  case  it  is  necessary  for  the 
Crown  to  identify  Exhibits  2  and  3  as  the  two  notes  of 
$5,000  each,  and  Exhibits  4  and  5  as  the  two  notes  of 
$5,250  each  mentioned  in  Exhibit  1. 

This  is,  in  my  opinion,  the  only  point  in  the  case.  For 
there  is,  I  think,  abundant  evidence  that  Barnett  was  a 
trustee  both  in  law  and  fact :  Harris  v.  Truman,  7  Q.  B.  D- 
340  ;  9  Q.B.  D.  264  ;  Gray  v.  Gray,  21  L.  J.Ch.  745  ;  Begina 
V.  Fletcher,  9  Cox  C.  C.  189  ;  Regina  v.  Christian,  12  Cox  C. 
C.  502  ;  and  that  the  securities  were  the  property  of  the^ 
Central  Bank. 
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There  was  some  vague  evidence  of  a  settlement  having  Judgment, 
been  arrived  at  between  the  bank  and  defendant,  after  the  Falconbridge^ 
date  of  these  transactions,  but  that  fact,  even  if  proved  to 
be  a  fact,  could  not  affect  this  proceeding,  though  only  a 
misdemeanour  is  charged. 

It  is  also  argued  that  if  the  trust  was  that  defendant 
should  discount  the  notes  or  securities  referred  to  in 
Exhibit  1,  and  with  the  proceeds  thereof  retire  or  take  up 
Exhibits  2  and  3,  then  defendant  could  not  be  convicted 
under  this  indictment,  but  should  have  been  indicted  for 
converting  the  proceeds  of  the  securities,  inasmuch  as  in 
discounting  those  securities  he  was  so  far  only  carrying 
out  the  very  purpose,  and  observing  the  very  trust  declared 
in  Exhibit  1.  There  are  two  sufficient  answers  to  this 
contention:  (1)  that  by  sub-sec.  (e),  of  sec.  2,  of  ch.  164, 
"  property  "  is  defined  to  be  not  only  such  property  as 
was  originally  in  the  possession  or  under  the  control  of 
any  person,  but  also  any  property  into  or  for  which 
the  same  has  been  converted  or  exchanged,  and  anything 
acquired  by  such  conversion  or  exchange,  whether  imme- 
diately or  otherwise:"  Regina  v.  Townshend,  15  Cox  C.  C. 
466  ;  Regina  v.  DeBanks,  ih.  450.  And  (2)  the  defendant 
did  not  discount  the  securities,  and  receive  the  whole  pro- 
ceeds, and  then  go  on  to  apply  or  misapply  them,  but  it 
appears  from  the  memorandum  book  of  defendant,  and 
from  the  evidence  of  one  Baxter,  who  cashed  the  securities^ 
that  $1,000,  part  of  the  proceeds  thereof ,  was  retained  by 
Baxter  for  "  old  promise  and  ring,"  i.  e.,  for  some  prior  debt 
to  Baxter ;  so  that  in  and  by  the  act  of  conversion  the  de- 
fendant placed  it  out  of  his  power  to  carry  out  from  those 
funds  the  purpose  and  trust  indicated  by  the  instrument 
creating  the  trust. 

I  have  not  overlooked,  but  I  am  not  impressed  by,  the 
argument  that  Exhibit  10  gives  the  true  account  of  the 
transaction,  and  truly  defines  the  situation  and  the  rights 
of  the  parties.  The  use  of  Exhibit  10  was  that  it  should 
be  produced  and  shewn  to  the  person  cashing  or  discount- 
ing the  drafts.   There  were  no  securities  in  Allen's  hands. 
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Judgment.  The  mjsterious  entry  in  the  pass-book  of  "  £5,500  sterling 
Falconbridge,  bill,  Davis, utilized  to  cover  account  to  extent  of  S25,64j0.40," 
bears  date  14th  June,  1886,  seven  months  after  these  tran- 
sactions, and  the  pass-book  (which  was  filed  by  defendant), 
commences  with  a  debit  entry  dated  October  1,  1885,  of 
$14,906.09. 

I  return  to  what  I  have  already  stated  to  be,  in  my 
judgment,  the  sole  point  to  be  decided,  viz :  whether  the 
Crown  presented  evidence  proper  and  sufficient  to  be  sub- 
mitted to  a  jury,  of  the  identity  of  Exhibits  2,  3,  4,  and  5, 
with  the  "  notes"  mentioned  in  Exhibit  1.  There  is  little 
evidence  dehors  the  documents  themselves,  and  the  theory 
of  the  defence  is  that  Exhibit  1  does  not  properly  describe 
and  does  not  refer  to  them. 

As  to  Exhibits  4  and  5,  there  is  no  room  for  argument. 
The  only  alleged  discrepancies  are  {a)  that  Exhibit  1  is 
dated  6th  November,  and  the  draits  are  dated  7th  Novem- 
ber ;  (h)  that  the  drafts  are  described  as  notes : 

(a)  The  "  notes"  are  not  described  in  Exhibit  1  as  being 
dated  on  6th  November ;  (6)  Exhibit  1  is  wholly  in  defen- 
dant's handwriting.  Although  a  man  apparently  conver- 
sant with  affairs,  he  is  not  said  to  be  either  a  lawyer  or  a 
banker,  and  he  might  well  describe  a  draft  as  a  note  or 
vice  versa. 

As  to  Exhibits  2  and  3.  (1)  The  observation  which  I 
have  just  made  is  equally  applicable.  (2)  The  "  notes" 
are  said  in  Exhibit  1  to  be  "  due  in  Montreal."  Exhibits 
2  and  3  are  accepted  payable  at  the  Central  Bank  of 
Canada,  Toronto.  But  there  is  evidence  that  they  were  held 
in  Montreal,  or  by  persons  residing  in  Montreal.  (3)  They 
are  said  to  be  due  on  the  8th  November,  whereas  in  truth 
they  fell  due  on  the  9th. 

The  identification  of  the  drafts  by  the  witnesses  went 
the  common  and  usual  length  of  stating  that  they  had 
dealt  with  drafts  corresponding  to  those  in  date,  amount, 
etc. 

All  these  matters  were  fair  subjects  of  comment,  and 
were  no  doubt  fairly  presented  to  the  jury  by  defendant's 
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counsel,  but  I  cannot  see  how  my  brother  Kose  could  have  Judgment, 
withdrawn  the  case  from  the  jury.     The  entries  in  defen-Palconbridge, 
dant's  memorandum  book  form  a  link  in  the  chain  of 
evidence  against  him. 

My  opinion  on  the  case  reserved  is  that  there  was  evi- 
dence to  be  submitted  to  the  jury  of  an  offence  within 
E,.  S.  C.  ch.  164,  sec.  65,  as  charged  in  the  indictment. 

Street,  J. : — 

I  agree  in  the  conclusions  arrived  at  by  my  brother  Fal- 
conbridge  upon  the  various  questions  raised  in  this  case. 

It  was  objected  by  counsel  for  the  prisoner  that  no  proof 
was  given  at  the  trial  that  the  sanction  of  the  Attorney- 
General,  required  by  sub-sec.  2  of  sec.  65  of  ch.  164,  R.  S.  C, 
before  a  prosecution  under  that  section  can  be  commenced, 
had  been  given. 

I  think  we  are  bound  by  clear  authority  to  hold  that 
this  question  was  not  open  to  us  upon  this  argument  ; 
KnovMen  v.  The  Queen,  5  B.  &  S.  532,  shews  this  to  be  a 
question  which  cannot  arise  upon  the  trial,  because  it 
would  be  improper  to  allege  it  in  the  indictment  or  to  give 
proof  of  it  before  a  petit  jury ;  and  in  the  late  case  of 
Regina  v.  Gibson,  16  0.  R.  704,  we  held  that  under  the 
259th  sec.  of  ch.  174,  K  S.  C,  we  could  not  upon  a  case 
reserved  entertain  any  question  but  one  strictly  arising  on 
the  trial. 

There  was  evidence  to  go  to  the  jury  in  the  form  of  the 
Exhibits  4  and  5,  and  of  Exhibits  1  and  10,  and  from  the 
entries  in  his  own  note-book,  that  the  defendant  was  a 
trustee  within  the  meaning  of  the  Act  of  these  documents 
Exhibits  4  and  5  for  the  Central  Bank,  and  that  he 
received  them  from  Allen  in  his  capacity  of  cashier  of  the 
bank  and  not  in  his  private  capacity. 

The  note-book  shews  that  the  defendant  was  in  Toronto 
on  6th  November,  1885  ;  the  entry  is,  "started  from  Mon- 
treal to  Toronto,  5th  ;  saw  A.  ;  returned  to  Montreal  6th 
November,  1885."  The  inference  that  he  left  Toronto  on 
83 — VOL.  XVII  O.R. 
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Judgment,  the  evening  of  the  6th  is  supported  by  a  further  entry  of 
Street,  J.  payment  of  sleeping  car  fare  on  that  day.  So  that  there 
is  evidence  to  go  to  the  jury  from  these  circumstances, 
that  he  was  in  Montreal  on  the  7th  November,  and  that 
the  two  drafts  signed  by  him  for  $5,250  each,  dated 
Toronto,  7th  November,  1885,  were  drawn  in  Toronto  on 
the  6th  November,  if  they  were  drawn  in  Toronto  at  alL. 
He  enters  in  his  note- book  under  date  of  7th  November^ 
"  Notes  drawn  at  40  days  from  this  date  for  $10,500,  pay- 
able at  Central,  Toronto."  He  enters  no  other  transaction 
at  the  same  time  in  his  note-book  which  can  possibly 
refer  to  the  instruments  mentioned  in  his  receipt  given 
Allen.  Then  follows  his  memorandum  of  the  transaction 
with  Baxter,  which  Baxter's  evidence  shews  to  have  been 
a  purchase  of  two  drafts  for  $5,250  each,  answering  the 
description  of  but  not  absolutely  identified  as  the  twa 
Exhibits  4  and  5.  This  memorandum  together  with 
Baxter's  evidence  shews  that  the  defendant  converted  the 
drafts  in  a  manner  inconsistent  with  an  intention  to  take 
up  the  notes  which  he  had  agreed  to  retire  with  the  pro- 
ceeds of  the  two  $5,250  drafts.  He  sold  them  to  Baxter 
and  allowed  Baxter  to  keep  out  of  the  proceeds  a  debt 
for  $1,000  or  thereabouts,  which  he  owed  Baxter ;  ?.nd  he 
took  $4,100  of  the  amount  in  diamonds.  I  think  the  jury 
might  well  find  in  this  transaction  evidence  of  an  appro- 
priation by  defendant  to  his  own  use  of  the  two  drafts,, 
and  that  we  are  not  driven  to  consider  whether  under  the 
65th  section  a  conversion  of  the  original  trust  property  is- 
proved  by  shewing  a  conversion  of  that  for  which  it  has^ 
been  exchanged. 

It  was  shewn  on  the  part  of  the  Crown  that  two  drafts 
made  by  the  defendant  dated  8th  August,  1885,  for  $5,000, 
each  payable  ninety  days  after  date,  and  drawn  on  Allen 
as  cashier  of  the  Central  Bank,  and  accepted  by  him  payable 
at  that  bank  in  Toronto,  were  afterwards  taken  up  by  the 
Central  Bank  and  charged  to  the  account  of  the  defendant. 
There  was  no  evidence  of  the  existence  of  any  instruments 
answering  exactly  the  description  of  those  mentioned  in 
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Exhibit  1,  but  there  was  evidence  by  which  the  two  $5000  Judgment, 
drafts  might  be  identified  as  the  instruments  intended  by  Street,  J. 
the  description  in  that  exhibit.  The  defendant  drew  that 
Exhibit  1  himself,  and  the  jury  might  infer  that  he  did 
not  appreciate  the  distinction  between  a  note  and  a 
draft,  if  they  found,  as  they  probably  did,  that  the  entry 
in  his  note  book  of  7th  November,  1885,  above  quoted 
referred  to  the  two  drafts  for  $5,250  each,  because  lie 
speaks  of  them  as  "  notes." 

The  bank  marks  on  the  face  of  the  two  $5,000  drafts 
shew  them  to  have  passed  through  banks  in  Montreal,  and 
Baxter's  evidence  shews  that  he  lived  in  Montreal,  and  had 
there  purchased  from  Barnett  two  drafts  tor  $5,000  each, 
answering  the  description  of  Exhibits  2  and  3,  and  had 
resold  them  to  a  Mr.  Campbell  of  ZJontreal,  who  held  them 
when  they  came  due,  and  collected  them  through  the  bank 
when  they  came  due.  This  might  explain  the  description 
that  they  w^ere  due  in  Montreal,  and  agreeing  so  nearly 
in  other  respects  it  would  not  be  unreasonable  to  infer 
that  they  may  have  been  described  as  due  one  day  sooner 
than  they  were  actually  due,  either  by  mistake  or  because 
it  was  intended  that  they  should  be  taken  up  in  Montreal 
before  their  actual  maturity. 

Allen  had  left  the  country,  but  the  accountant  of  th& 
Central  Bank  w^as  called,  and  stated  that  he  knew  of  no 
other  obligations  than  Exhibits  2  and  3,  to  which  Exhibit 
1  could  refer.  All  these  circumstances  I  think  were  pro- 
perly submitted  to  the  jury,  and  they  have  chosen  to  treat 
the  two  $5,000  drafts  produced  as  those  intended  by 
Exhibit  1. 

I  think  the  conviction  should  be  affirmed. 
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[COMMON  PLEAS  DIVISION.] 

Griffin  et  al.  v.  Kingston  and  Pembroke  Railway 

Company. 

Copt/right — Neglect  of  author  to  deposit  copy,  etc. — Right  to  proceed  for 
infringement — Railway  ticket — Subject  of  copyright. 

Sec.  5  of  the  Con.  Stat.  C.  ch.  81,  is  merely  directory,  and  so  the  neglect 
of  the  author  of  a  work  to  deposit  a  copy  thereof  in  the  library  of  Par- 
liament does  not  incapacitate  him  from  proceeding  for  an  infringement 
of  it. 

A  railway  ticket  is  not  a  subject  of  copyright  under  said  Act. 

Statement.        Tnis  was  ail  action  tried  before  Falconbridge,  J.,  with- 
out a  jury,  at  Kingston,  at  the  Spring  Assizes  of  1889. 

B(tin,  Q.C.,  for  the  plaintiff. 

Cattanach  and  R.  Vashon  Rogers,  for  the  defendants. 

The  plaintiff  sued  as  assignee  of  an  alleged  copyright  in 
a  railway  ticket,  stating  an  infringement  by  the  defend- 
ants in  printing  and  using  many  copies  thereof.  He 
claimed  damages,  and  an  injunction,  and  an  account  of 
profits. 

The  defendants  by  their  pleading  traversed  the  material 
alle2fations  in  the  statement  of  claim  and  averred  : 

Par.  4.  The  tickets  now  in  use  by  the  defendants,  and 
which  have  beeu  printed  and  used  by  them  since  27th 
April,  1885,  are  not  copies  of  the  "New  Plan  of  Railway 
Tickets"  mentioned  in  the  plaintiff's  statement  of  claim, 
but  are  modifications  and  adaptations  of  tickets  that  have 
been  in  common  use  by  railway  companies  and  others  in 
the  Dominion  of  Canada  and  the  United  States  of  Amer- 
ica for  many  years  past  without  the  interference  of  the 
plaintiff  or  of  James  K.  GrifSn  (his  assignor)  ;  and  in  so 
using  and  printing  the  said  tickets,  so  used  by  defendants, 
the  defendants  have  acted  with  the  consent  and  approval 
'         of  the  railway  companies  and  others  who  first  used  the 
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said  tickets  ;  and  the  tickets,  so  used  and  printed  by  defen-  Statement, 
dants,  are  not  like  nor  similar  to  the  alleged  ticket  of  the 
plaintiff. 

Par.  5.  The  alleged  ticket  of  the  plaintiff  is  not  now 
and  never  has  been  in  use  anywhere  in  the  Dominion  of 
Canada,  nor  is  there  upon  every  copy  of  such  tickets  the 
notice  giving  information  of  the  copyright  being  secured 
required  by  the  Copyright  Act. 

Par.  6.  The  alleged  ticket  of  the  plaintiff  is  not  a  proper 
subject  of  copyright. 

Par.  7.  If  the  defendants  have  infringed,  which  they  deny, 
they  have  done  so  in  ignorance  and  without  any  fraudulent 
or  improper  intent. 

Issue  thereon. 

The  material  part  of  the  evidence  was  as  follows: 
James  K.  Griffin.  "  I  invented  this  ticket."  Exhibit  1. 
I  am  the  author  of  it."  Puts  in  certificate  of  Deposit 
dated  7th  December,  1863,  under  Con.  Stat.  C.  ch.  81.  sec.  4. 
"  I  was  then  resident  in  this  Province.  It  was  adopted 
by  the  Great  Western  Railway,  and  they  took  a  lease  and 
purchased  the  right  to  use  it.  The  Intercolonial  acquired 
it  also.  Exhibit  2  is  defendants'  ticket  (admittedly  in  use 
by  them  since  March,  1886).  It  contains  days,  months^ 
years,  etc.,  the  same  as  mine,  but  names  of  stations  instead 
of  symbols.  The  intention  is  just  the  same.  Exhibit  3, 
is  an  assignment  by  me  to  the  plaintiff,  dated  22nd 
September,  1885,  recorded  in  the  Department  of  Agricul- 
ture, on  the  19th  of  October,  1885.  My  ticket  is  not 
primarily  a  duplex.  This  is  the  first  ticket  providing  for 
the  record  of  its  use,  so  that  it  could  not  be  re-issued." 

Cross-examined.  "  I  had  a  lot  printed  to  show  the  author- 
ities what  they  were.  I  don't  think  the  Great  Western 
Railway  ticket  was  exactly  like  this.  They  adapted  the 
idea  to  suit  themselves.  The  registration  of  this  was  the 
only  legal  step  I  took  to  secure  the  copyright.  The  punch 
was  in  use  before  my  invention — no  variety  in  this,  nor  in 
showing  point  to  point.  Mine  shews  intermediate  stations 
and  date  of  punching.    I  had  an  arrangement  with  the 
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Statement.  Welland  Railway.  Exhibit  4  is  their  ticket.  I  don't  know 
that  they  ever  used  it.  Exhibit  5  is  the  Intercolonial 
ticket  for  1886,  1887."  | 

George  D.  Griffin,  the  plaintiff.    I  have  an  arrangement 
with  the  Intercolonial.    I  furnish  them  with  the  tickets.  i 
They  all  (since  the  assignment  to  me)  have  the  notice  | 
printed  on  them  required  by  sec,  6  of  the  Con.  Stat.   I  had  | 
an  arrangement  with  the  Welland  Railway  up  to  the  time 
of  its  absorption  by  the  Grand  Trunk  Railway.  Their 
tickets  had  the  notice  before  the  assignment  to  me.  Ex- 
hibit 7  is  a  copy  of  the  notice  to  the  defendants  in  1880  sent 
by  registered  letter." 

Gross-examined.  "Exhibit  8. — Red  ticket  without  notice 
for  1883-'4-'5 — was  probably  printed  in  1883.    From  the 
time  I  got  assignment  I  gave  explicit  orders  to  have  it  put 
on.  There  was  a  plate  before  I  got  the  assignment.    I  have  | 
never  seen  one  since  the  assignment  without  the  notice.  \ 
Exhibit  9.— Blue  ticket  1887  for  1887-8-9.  '  The  notice  I 
was  on  this  before  1886 — have  seen  it.    It  was  put  on  im-  ! 
mediately  I  got  the  assignment.    It  may  not  have  been  on 
all  of  them  before  that.    The  Welland  Railway  tickets  were 
printed  first  in  1880.    Exhibit  10  is  not  one  of  my  tickets, 
and,  as  far  as  dating  on  back  is  concerned,  is  an  infringe- 
ment." I 

Re-examined.      My  brother( J. K. Griffin)  knew  of  the  ar-  I 
rangement  with  the  Welland  Railway.  The  profit  is  divided  I 
between  him  and  me.    He  knew  nothing  of  what  was  fur- 
nished to  the  Intercolonial— that  was  without  his  authority." 

Exhibit  18  (put  in  after  the  trial).   It  was  an  agreement, 
Jated  20th  October,  1880,  between  J.  K,  Griffin  and  the  || 
plaintiff,  whereby  the  plaintiff  was  to  get  one-half  of  all 
moneys  realized  from  sales  of  rights  under  copyright  and 
his  expenses. 

Exhibit  11  was  a  power  of  attorney,  dated  20th  October, 
1880,  from  J.  K.  Griffin  to  the  plaintiff  :  To  sell,  dispose  of, 
and  assign  rights,  collect  penalties,  execute  documents,  etc. 

"The  Intercolonial  Railway  had  been  using  tickets  of 
this  kind  before  I  made  agreement  with  them  in  Novem- 
ber or  December  1883." 
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J.  K.  Griffin,  recalled.  I  was  first  made  aware  at  this  Statement, 
trial  of  the  agreement  with  the  Intercolonial  Railway. 

For  the  defence,  Francis  Conway,  Assistant  General 
Freight  and  Passenger  Agent  of  defendants  was  called.  He 
said  :  The  plaintiff's  ticket  is  not  a  duplex  ticket.  Every- 
one cannot  understand  his  ticket — ours  they  can.  I  pre- 
pared this  ticket.  I  had  never  seen  nor  heard  of  the  plain- 
tiff''s  ticket  or  copyright.  Ours  is  not  issued  at  stations,  but 
by  the  conductor  from  a  book.  Exhibit  12  is  our  station 
ticket,  either  stamped  or  date  written  with  pen,  and 
punched  when  presented  to  conductor. 

The  learned  Judge  reserved  his  decision  and  afterwards 
delivered  the  following  judgment : 

February  27,  1889.    Falconbridge,  J. : — 

The  first  objection  to  the  plaintiff's  recovery  is  that 
there  is  no  evidence  that  the  author  deposited  a  copy  of  \ 
the  work  in  the  Library  of  Parliament  under  sec.  5  of  the 
€onsol.  Stat.  C.  ch.  81,  ^ 

I  shall  dispose  of  this  by  observing  that  it  is  not ' 
pleaded.    The  section  is  merely  directory,  and  the  neglect 
•of  this  duty  does  not  incapacitate  the  proprietor  of  a 
•copyright  fiom  proceeding  for  an  infringement  of  it  as 
failure  to  give  information  does  by  virtue  of  sec.  6. 

It  is  next  urged  that  the  ticket  is  not  the  subject  of 
■copyright  at  all. 

The  words  of  the  Con.  Stat.  C.  ch.  81,  sec.  1  are:  "Any 
person  .  .  .  who  is  the  author  of  any  book,  map,  chart,  or 
musical  composition,  already  made  or  composed  but  not 
printed  or  published,  or  hereafter  made  or  composed  or  who 
invents,  designs,  etches,  engraves  or  causes  to  be  engraved,  ^ 
•etched  or  made  from  his  own  design,  any  print  or  engrav- 
ing, ....  shall  have  the  sole  right,  etc." 

Is  the  ticket  fairly  described  by  any  of  these  words? 

If  I  had  to  decide  the  case  with  reference  to  the  present 
•statutes  there  would  not,  I  apprehend,  be  any  doubt  on 
the  subject. 
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Judgment.]      The  corresponding  section  in  the  Copyright  Act,  R.  S. 
Falcon  bridge,  C.  ch.  62,  sec.  4  is  as  follows: 

J-  "Any  person  .  .  .  who  is  the  author  of  any  book,  map, 

chart  or  musical  composition,  or  of  any  original  painting, 
drawing,  statue,  sculpture  or  photograph,  or  who  invents,, 
designs,  etches,  engraves  or  causes  to  be  engraved,  etched 
or  made  from  his  own  design,  any  print  or  engraving  .  .  . 
shall  haA^e  the  sole  and  exclusive  right  ...  of  printing-^ 
.  .  .  such  literary,  scientific  or  artistic  works  or  com- 
'positions,  etc.'^ 

The  italicised  words  surround  what  precedes  them  with 
a  limitation  which  would,  I  think,  not  include  an  article) 
like  the  plaintiff's  ticket.  ' 

But  having  regard  to  the  statute  with  which  I  have  to 
deal : 

The  ticket  is  certainly  not  a  map,  chart  or  musical  com- 
position, nor  is  it  a  print  or  engraving,  within  the  meaning 
of  the  section,  although  it  may  be  printed  or  engraved. 

Ts  it  a  book? 

Sec.  16  of  the  article  defines  *'Book,"  but  only  with  ref- 
erence to  sec.  15. 

I  attach  no  importance  to  the  mere  shape  or  form  of  the 
card  or  ticket.  Book  and  liher  were  primarily,  and  prim- 
arily meant,  the  bark  of  a  tree.  So  a  book  need  not 
necessarily  be  a  book  in  the  common  acceptation  of  the 
term,  viz.,  a  volume  made  up  of  several  sheets  bound 
together.  It  may  be  printed  on  only  one  sheet :  Clayton 
V.  Stone,  2  Paine  382;  Scovillev.  Toland,  6  Western  L.  3. 
84;  Drury  v.  Ewing,  1  Bond  540. 

The  first  Copyright  Act  in  England  is  8  Anne  ch.  19. 
In  the  preamble  it  is  stated  that  printers,  booksellers,  and 
other  persons  were  frequently  in  the  habit  of  printingv 
reprinting,  and  publishing  ''books  and  other  writings  with- 
out the  consent  of  the  authors  or  proprietors  of  such  books 
and  writings  to  their  yqyj  great  detriment,  and  too  often 
to  the  ruin  of  them  and  their  families." 

"For  preventing,  therefore,  such  practices  for  the  future 
and  for  the  encouragement  of  learned  men  to  compose  and 
write  useful  hooks,  it  is  enacted,  &c." 

i 
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In  Routledge  v.  Low,  L.  R.  3  H.  L.  100  Lord  Cairns  Judgment, 
said,  at  p.  Ill:  "The  aim  of  the  legislature  is  to  increase  paiconbridge, 
the  common  stock  of  the  literature  of  the  country."  J- 

In  Page  v.  Wisden,  20  L.  T.  N.  S.,  485,  Malins,  V.  C, 
says  with  reference  to  a  cricketing  scoring-sheet,  at  p. 
436:  "  On  the  question  whether  this  is  a  fit  subject  for 
copyright  I  have  no  doubt  whatever  that  it  is  not." 

In  Davis  v.  Committi,  54  L.  J.  N.  Ch.  419,  the  card  or 
dial  on  the  face  of  a  barometer  displaying  special  letter- 
press was  held  not  capable  of  registration  under  the  Copy- 
right Act  of  1842.  That  Act  (5  &  6  Vic.  ch.  45)  in  sec. 
2  gives  the  same  definition  of  "  Book  "  as  is  given  in  sec. 
16  of  our  Consol.  Stat. 

A  label  intended  for  no  other  use  than  to  be  posted  on 
vials  or  bottles  containing  a  medicinal  preparation,  is  not 
the  proper  subject  of  a  copyright :  Scoville  v.  Toland,  6 
Western  L.  J.  84.  An  advertising  card  used  to  display  the 
different  colors  of  paints  is  not  a  subject  of  copyright ; 
Ehret  v.  Pierce,  18  Blatch.  302.  Blank  account  books  are 
not  the  subject  of  a  copyright:  Baker  v.  Selden,  101  U.  S. 
99. 

These  American  decisions  are  under  the  U.  S.  Revised 
Stat,  sec.4952  which  is  somewhat  wider  than  our  section  : 
"Any  citizen  .  .  .  who  shall  be  the  author,  inventor, 
designer  or  proprietor,  &c." 

Our  statute  speaks  only  of  the  author. 

The  (American)  statute  was  passed  for  the  encourage- 
ment of  learning,  and  was  not  intended  for  the  encourage- 
ment of  mere  industry  unconnected  with  learning  or 
science  :  Clayton  v.  Stone,  2  Paine  382. 

Thus  we  see  that  the  object  and  principle  underlying 
the  legislation  and  the  judicial  interpretation  of  the  legis- 
lation from  Queen  Anne's  time  to  the  present  is  to  pi-otcct,  ] 
advance,  and  encourage  learning  and  art ;  and  not;  unless  it  * 
be  casually  and  indirectly,  to  promote  or  assist  progress  in 
mechanical  or  industrial  appliances  or  inventions,  as  to 
which  the  law  makes  beneficial  provision  otherwise. 
84 — VOL.  XVII.  o.R. 
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Judgment.  What  is  the  literary  property  to  be  protected  in  this 
Falconbridge.  ticket?  Surely  not  the  card  itself  which,  without  the 
^-  application  of  the  conductor's  punch,  is  ''senseless  and  un- 
meaning." Then,  to  adapt  the  illustration  of  Chitty  J.  in 
Davis  V.  Committi,  would  a  deposit  of  the  card  or  ticket 
in  the  library  of  Parliament  be  a  compliance  with  sec.  5  ? 
The  necessity  of  delivering  the  punch  as  part  of  the  work 
effects  a  reductio  ad  ahsurdum  of  the  plaintiff's  argument. 

I  am  therefore  of  the  opinion  that  this  card  or  ticket  is 
not  a  proper  subject  of  copyright. 

If  the  Imperial  Act  5  &  6  Vic.  ch.  45  is  in  force  in 
this  country,  as  contended  by  the  plaintiff,  it  will  not 
advance  the  plaintiff's  position  in  this  regard. 

The  plaintiff  also  claimed  in  argument  a  Common  Law 
right  of  copy  and  property  irrespective  of  the  statute.  I 
do  not  discuss  this  interesting  and  much -vexed  question 
because  I  do  not  think  the  card  or  ticket  to  be  such  an 
intellectual  production  as  could  have  claimed  for  its  author 
or  inventor  any  protection  at  Common  Law. 

Taking  this  view  of  the  matter  in  controversy  I  deem  it 
unnecessary  to  go  into  the  other  objections  which  are  said 
to  stand  in  the  way  of  the  plaintiff's  recovery. 

The  action  will  be  dismissed  with  costs. 
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[COMMON  PLEAS  DIVISION.] 

The  St.  Catharines  Railway  Company  v.  Norrts. 

Railway — Loss  of  local  custom  by  use  of  railway — Gompensatio7i — Specula- 
tive damages. 

Where,  under  the  Railway  Act,  51  Vic,  ch.  29  (D. ),  the  owner  of  a  mill 
who  was  also  the  owner  of  a  lot  adjoining  it,  which  was  used  as 
the  principal  means  of  communication  between  the  mill  and  a  public 
highway,  and  across  which  lot  a  railway  company  had  erected  a  trestle 
bridge,  also  sought  compensation  for  the  loss  of  local  custom  to  and 
from  the  mill,  not  arising  from  the  construction  of  the  railway,  but  from 
a  subsequent  user  of  it. 

Held,  that  the  damages  were  too  remote  and  speculative  to  be  allowed. 

This  was  an  appeal  by  the  company  from  an  award  statement, 
-under  the  Dominion  Railway  Act  as  to  the  compensation 
to  be  paid  by  them  for  a  right  of  way  or  easement  across 
the  land  of  the  respondent,  and  for  damages.  The  award 
set  forth  the  ground  on  which  the  arbitrators  proceeded ; 
(after  stating  the  particulars  of  the  claim :)  "  The  quan- 
tity of  land  lot  66  occupied  by  the  company's  trestle  work, 
not  including  the  roadways  under  it,  is  worth  $250,  and 
no  use  can  be  made  of  it  apart  from  the  purposes  of  the 
railway.  To  all  the  foregoing  the  three  arbitrators  agreed, 
and  we  arrived  at  the  unanimous  conclusion  that  the 
property  of  Mr.  Norris,  as  far  as  the  causes  above  men- 
tioned were  concerned,  was  injuriously  affected  by  the  rail- 
way to  the  extent  of  $445,  that  is  to  say: 

In  respect  of  the  moving  of  the  barrel  house.  $150  00 

"    draining    45  00 

*'  "    the  value  of  part  of  lot  66 

covered  by  trestle   250  00 

$445  00'-' 

There  was  no  appeal  from  this  part  of  the  award. 

It  then  proceeded:  "The  greatest  element  in  the  damages 
^claimed  as  urged  by  the  owner  was  the  alleged  loss  of 
farmer's  custom  at  the  mill.  A  great  deal  of  evidence  was 
given  for  both  sides,  and  two  of  us,  viz.,  Currie  and  Baxter 
arrived  at  the  following  conclusion  :  that  for  a  number  of 
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Statement,  years  past  a  considerable  quantity  o£  wheat  has  been 
annually  hauled  by  farmers  from  the  surrounding  country 
in  waggons  to  the  mill  door,  and  there  sold:  that  much  mill 
feed  was  sold  to  persons  of  the  same  class  at  the  same 
place  :  that  the  wheat  so  purchased  cost  the  mill  pro- 
prietor less  than  if  he  had  had  to  obtain  it  at  a  distance, 
which  he  would  have  been  obliged  to  do  had  he  not  obtained 
it  from  farmers  and  taken  it  to  his  mill  by  means  of  railway 
or  water  communication ;  and  the  mill  feed  realized  better 
prices  when  sold  at  the  mill  door  to  farmers  than  if  he 
exported  or  disposed  of  it  in  any  other  way.  The  passing 
of  trains  on  the  elevated  trestle  work  over  lot  66  had  the 
effect  of  frightening  the  farm  horses  to  some  extent,  and 
whether  the  apprehension  was  well  or  ill-grounded,  an  im- 
pression has  been  created  in  the  mind  of  a  number  of  the 
class  we, have  mentioned  that  it  would  be  dangerous  to  go 
with  their  horses  to  Mr.  N  orris's  mill ;  and  the  two  arbitra- 
tors who  have  executed  this  award  arrived  at  the  con- 
clusion that  in  the  future  instead  of  frequenting  the  mill 
for  the  purpose  of  selling  wheat  and  purchasing  feed  as 
they  had  been  accustomed  to  do,  they  would  transfer  their  i 
custom  to  other  mills  in  the  town  not  in  as  near  proximity  , 
to  the  railway  ;  and  that  the  loss  to  the  proprietor  from  the 
withdrawal  of  such  custom  would  be  about  $1005,  and  that  i 
the  mill  property  has  from  the  causes  mentioned  depreciated 
in  value  to  that  extent.  Mr.  Montgomery  (the  third  arbi- 
trator) dissented  from  the  view  of  the  other  two  of  us  in 
respect  of  the  loss  of  farmer's  custom.  He  contended  that 
such  loss  of  custom,  even  if  it  occurred,  was  not  such  an 
element  of  damage  or  injury  to  the  property  as  the  arbi- 
trators should  entertain  ;  but  that  in  fact  no  such  loss  had 
been  shewn  by  evidence,  and  that  in  any  event  there  was  f 
evidence  that  the  construction  of  the  railway  had  had  the 
effect  of  reducing  the  freight  charge  of  railways  generally  | 
by  which  Mr,  Norris  would  be  benefited  to  a  considerable  ^ 
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On  the  9th  day  of  April,  J  889,  Aylesworth  and  Ingersoll,  Argument, 
supported  the  motion. 
Collier,  contra. 

April  16,  1889.    Galt,  C.  J.:~ 

The  case  was  very  fully  and  ably  discussed  by  the  learned 
<;ounsel  on  both  sides.  In  arriving  at  the  judgment  which 
I  have  formed  I  have  carefully  considered  the  numerous 
authorities  bearing  on  this  subject,  and  it  is  singular  to 
find  the  great  diversity  of  opinion  expressed  by  the  learned 
Judges. 

The  only  cases  to  which  it  is  necessary  to  refer  are 
Caledonian  R.  W.  Co.  v.  Walher's  Trustees,  7  App.  Gas. 
259  ;  Metropolitan  Board  of  Works  v.  McCarthy,  L.  E,.  7 
H.  L.  243  ;  Duke  of  Buccleuch  v.  Metropolitan  Board  of 
Works,  L.  R.  5  H.  L.  418,  as  all  the  cases  bearing  on  this 
rsubject  are  collected  and  commented  on  in  them. 

In  the  case  of  the  Duke  of  Buccleuch  v.  Metropolitan 
Board  of  Works,  which  was  principally  relied  on  by  Mr. 
Gollier,  an  objection  was  urged  that  the  House  of  Lords 
could  not  review  the  findings  of  the  arbitrator  or  decide 
on  any  particular  item,  the  award  being  one  "  entire  and 
indivisible  sum."  This  was  over-ruled,  but  it  does  not 
arise  in  the  present  case  as  the  arbitrators  have  set  out  the 
different  items  on  which  their  award  is  based  and  the 
reasons'  on  which  it  is  founded. 

In  the  introductory  part  of  the  award  We  find  the  position 
of  the  claimant's  property  stated  as  follows  : 

"  The  easement  in  respect  of  which  these  proceedings 
were  taken  is  across  a  part  of  lot  66  on  the  west  side  of 
Front  street  in  the  town  of  Thorold,  and  is  for  the  passage 
of  the  railway  company's  train  over  high  wooden  trestles; 
The  whole  of  that  lot  66  is  owned  by  Mr.  Norris  in  fee 
simple.  Adjoining  that  lot  on  the  west  is  a  parcel  of  land 
^ind  a  water  power  on  the  Welland  Ganal  leased  as  a  mill 
privilege  in  the  year  1851,  by  the  then  commissioner  of 
public  works  of  the  Province  of  Ganada  to  John  Brown  for 
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Judgment,  a  term  of  twenty- one  years,  renewable  by  the  lessee  in 
Galt,  C.J.  perpetuity  at  the  end  of  every  twenty-one  years  for  a  like 
term.  A  grist  mill  was  erected  and  worked  on  the  pre- 
mises, and  Mr.  Norris,  to  whom  the  title  has  descended  by 
successive  assignments,  has  operated  it  for  at  least  ten 
years  up  to  the  present  time.  We  call  this  property  "  the 
leasehold  property"  in  order  to  distinguish  it  from  the  lot 
66.  The  two  parcels  we  have  described  have  long  been 
used  together  as  one  property  for  milling  purposes,  and 
the  chief  means  of  communication  between  the  mill  and 
the  public  highway  has  been  over  lot  66." 

From  this  description  and  the  plan  produced,  it  appears 
there  is  a  public  highway  called  Front  Street.  To  the  east 
of  this  there  is  a  range  of  lots,  of  w^hich  lot  66  is  one,  and 
then  crosses  a  piece  of  land  between  this  range  of  lots  and 
the  Wclland  Canal.  "  The  leasehold  property"  is  there 
separated  from  Front  street  by  the  range  of  lots  and  Mr. 
Norris  used  lot  66  as  a  roadway  from  Front  street  to  his 
mill.  The  railwa}^  runs  parallel  to  the  Welland  Canal,  and 
consequently  crosses  lot  66.  The  company  have  not  appro- 
priated any  part  of  lot  66,  but  have  constructed  a  trestle 
bridge  across  the  lot,  leaving  a  free  roadway  below  the 
bridge  affording  access  to  the  mill. 

It  is  for  this  easement  and  the  other  matters  mentioned 
in  the  award  referring  thereto  that  the  sum  of  $445  has 
been  awarded,  and  against  which  no  complaint  is  made. 
It  is  therefore  manifest  that  no  part  of  what  is  called  "  the 
leasehold  property,"  has  been  affected.  The  loss  complained 
of  is  for  damage  sustained  by  Norris  from  loss  of  custom, 
or  presumed  loss,  by  reason  of  farmers  being  afraid  to  drive 
to  the  mill  under  the  trestle  bridge ;  the  approach  itself 
has  not  been  interfered  with,  or  at  any  rate,  if  such  a  claim 
existed,  it  has  been  included  in  the  amount  of  $445,  as  no 
reference  is  made  to  it  in  the  award. 

The  clause  of  the  Railway  Act,  51  Vic.  ch.  29  (D.), 
under  which  these  proceedings  have  been  taken  is  sec. 
144,  which  enacts  :  *  *  *  "  application  may 
be  made  to  the  ow^ner  of  lands      *      *      *  which 
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may   suffer   damage  from  the  taking  o£   materials,  or  Judgment, 
the  exercise  of  any  of  the  powers  granted  for  the  railway  ;  galt,  O.J. 
andj  thereupon,  agreements  and  contracts  may  be  made  with 
such  persons,  touching  the  said  lands  or  the  compensation 
to  be  paid  for  the  same,  or  for  the  damages,  or  as  to  the 
mode  in  which  such  compensation  shall  be  ascertained." 

It  is  plain  that  so  far  as  "  the  leasehold  property  "  is  con- 
cerned this  section  has  no  application,  I  mean  as  to  taking 
any  portion  thereof  or  materials  from  the  same ;  and  Mr. 
Collier  admitted  what  in  truth  could  not  be  denied  that  if 
Mr.  Norris  had  not  been  the  proprietor  of  both  lot  66  and 
the  "  leasehold  property,"  he  could  have  made  no  claim  for 
the  damages  sought  to  be  recovered ;  but  his  contention 
was  that  such  being  the  case  he  was  entitled  to  damages 
for  injury  done  to  him  as  such  joint  owner. 

It  is  manifest  that  no  injury  has  been  done  to  the  mill 
as  a  building.  It  is  not  in  any  way  affected  by  the  construc- 
tion of  the  railway  ;  what  is  complained  of  is  that  the 
operation  of  the  railway  is  calculated  not  to  injure  the  mill 
property,  but  to  interfere  with  the  trade  of  the  owner. 

This  distinguishes  the  case  from  both  the  cases  of  the 

Duhe  of  Buccleuch  v.  Metropolitan  Board  of  Works,  L. 
R  5  H.  L.  418,  and  Caledonian  R.  W.  Co.  v.  Walker's 
Trustees,  7  App.  Cas.  259. 

In  the  former,  which  was  relied  on  by  Mr.  Collier,  the 
construction  of  the  Thames  embankment  separated  the 
garden  of  Montague  House  from  the  river  Thames,  and  in 
consequence  the  House  of  Lords  held  that  the  property 
itself  having  been  diminished  in  value  the  proprietor  was 
entitled  to  recover  damages. 

In  the  case  of  Caledonian  R.  W.  Co.  v.  Walkei^'s  Trus- 
tees, it  was  manifest  that  the  property  in  question  had  been 
seriously  affected  by  the  closing  of  access  to  a  principal 
thoroughfare  in  Glasgow ;  and  in  the  case  of  Metropolitan 
Board  of  Works  v.  McCarthy,  it  was  clear  his  property  had 
been  very  much  lessened  in  value. 

In  the  case  now  before  me  no  such  damage  was  suggested. 
All  that  was  urged  before  the  arbitrators,  or  at  any  rate  all 
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Judgment,  on  which  their  award  is  based,  was  that  there  was  a  specu- 
Oalt^^J.   l^tive  loss  of  local  custom  not  arising  from  the  construction 
of  the  railway  but  from  the  user  of  it. 

Mr.  Aylesworth  principally  relied  on  the  propositions  of 
law  laid  dow^n  in  the  case  of  Hammersmith  R.  W.  Go.  v. 
Brand,  L.  R.  4  H.  L.  171,  as  quoted  by  the  Lord  Chancellor 
in  Caledonian  R.  W.  Go.  v.  Walkers  Trustees,  7  App.  Cas. 
259,  at  p.  276,  where  damage  arises  not  out  of  the  execu- 
tion, but  only  out  of  the  subsequent  user  of  the  work, 
there  also  is  no  case  for  compensation. 

I  have  already  stated  in  that  case  in  which  this  refer- 
ence is  made,  compensation  was  allowed  because  the 
damage  complained  of  was  occasioned  not  by  the  user  but 
by  the  actual  construction  of  the  work. 

Apart  from  these  considerations  it  appears  to  me  that 
from  the  findings  of  the  arbitrators  themselves  the  damages 
are  altogether  too  remote  and  speculative.  In  my  opinion 
the  award  must  be  reduced  to  the  sum  of  $445. 

The  appeal  is  allowed  ;  but  as  the  amount  awarded  is  so 
much  less  than  the  amount  tendered,  there  will  be  no  costs 
of  this  appeal.  I  have  no  control  over  the  costs  of  the 
arbitration.    See  section  154. 
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[COMMON  PLEAS  DIVISION.] 

Henderson  et  al.  v.  The  Corporation  of  the 
Township  of  Stisted. 

Assessment  and  taxes — Exemptions — Sec.  3,  51  Vic.  ch.  29  (0.) 

By  sec.  3  of  the  Assessment  Amendment  Act,  51  Vic.  ch.  29  (0.),  which 
came  into  force  on  August  1st,  1888,  sec  7  of  the  Assessment  Act,  R.  S. 
0.  ch.  193,  was  amended  by  adding  to  the  exemptions  :  "All  horses, 
etc.,  owned  and  held  by  any  owner  or  tenant  of  any  farm,  and  when 
carrying  on  the  general  business  of  farming  or  grazing."  The  defend- 
ant township  was  instituted  under  the  Municipal  Institutions  Act  for 
Algoma,  Muskoka,  etc.,  R.  S.  0.  ch.  185,  sec.  20  of  which  provided 
for  the  making  of  an  assessment  roll,  which  said  roll,  by  sec.  28,  when 
finally  revised,  was  to  be  the  roll  of  the  municipality  until  a  new  roll 
was  made,  the  council  by  sec.  29  to  fix  the  time  for  making  the  subse- 
quent roll  at  periods  of  not  less  than  one  nor  more  than  three  years,  and 
the  year  for  the  purposes  of  the  Act  was  to  commence  on  1st  January 
thereof ;  and  by  sec.  364  of  the  Mun.  Act,  R.S.O.  ch.  184,  the  rates  or 
taxes  were  to  be  considered  as  imposed  on  and  from  1st  January,  and 
end  with  31st  December,  unless  otherwise  provided.  By  sec.  30  the 
council  might  in  each  year  after  the  final  revision  of  the  roll  pass  a  by- 
lay  levying  a  rate  on  all  the  real  and  personal  property,  etc.  The 
assessment  for  the  year  1888  was  made  in  the  months  of  March  and 
April,  and  the  roll  was  returned  to  the  clerk  of  the  municipality  on  or 
about  1st  May,  and  was  finally  revised  by  the  council  sitting  as  a 
Court  of  Revision  on  16th  June.  On  4th  of  August  a  by-law  was  passed 
directing  a  rate  to  be  levied  to  meet  the  current  expenses  for  the  year. 
Held,  under  the  circumstances,  the  personal  property  mentioned  was  not 
exempt  for  the  year  1888. 

This  was  a  special  case  stated  for  the  opinion  of  the  Statement. 
Oourt  pursuant  to  Consolidated  Kule  554,  and  was  as 
follows : 

"  The  defendants  are  a  municipal  corporation  in  the  District  of  Muskoka 
^ind  Province  of  Ontario. 

The  plaintiff  is  a  ratepayer  in  said  municipality. 

The  assessment  for  the  said  municipality  for  the  year  1888,  was  made 
in  or  about  the  months  of  March  and  April,  1888,  and  the  assessment  roll 
was  returned  to  the  clerk  of  the  municipality  on  or  about  the  first  day  of 
May  1888. 

The  said  assessment  was  finally  revised  by  the  council  of  the  said  muni- 
cipal corporation  sitting  as  a  court  of  revision  on  the  16th  day  of  June, 
1888,  there  being  no  appeals. 

By  by-law  of  the  said  municipal  corporation,  passed  by  the  council 
thereof  on  the  11th  day  of  August  1888,  the  rate  of  eight  mills  on  the  dollar 
■was  directed  to  be  levied  and  collected  to  meet  the  current  expenses  of 
the  municipality  for  the  year  1888. 

85 — vol  XVII.  o.R. 
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Statement.  The  question  for  the  opinion  of  the  Court  is,  whether  the  personal  pro- 
perty mentioned  in  section  3  of  the  Assessment  Amendment  Act,  1888^ 
within  such  municipality  was  exempt  from  said  rate." 

On  May  7,  1889,  the  case  was  argued. 

Urquhart,  for  the  plaintiff. 
George  Bell,  for  the  defendants. 

May  10,  1889.    Galt,  C.J.— 

The  3rd  section  of  the  Assessment  Act  of  1888,  51  Vic; 
eh.  29,  (0.,)  is  as  follows : — 

"The  said  section  7  of  the  Assessment  Act  is  hereby 
further  amended  by  adding  thereto  the  following  as  sub- 
section 14  a : 

"14  a.  All  horses,  cattle,  sheep,  and  swine  which  are 
owned  and  held  by  any  owner  or  tenant  of  any  farm,  and 
when  such  owner  or  tenant  is  carrying  on  the  general  busi- 
ness of  farming  or  grazing."  (a) 

This  Act  was  not  to  take  effect  until  from  and  after  the 
first  da}'  of  August,  1888. 

This  township  is  instituted  under  the  provisions  of  ch. 
185  R.  S.  0. 

By  sec.  20  assessors  are  to  be  appointed  whose  duty  it 
is  to  leturn  the  roll  to  the  clerk  of  the  municipality.  Pro- 
vision is  then  made  for  appeals  (in  this  case  there  were  no- 
appeals). 

By  sec.  28  "  The  said  roll  when  finally  revised  *  * 
shall  be  taken  and  held  as  the  roll  of  the  municipality,, 
for  all  purposes,  until  a  new  roll  has  been  made." 

By  sec.  29,  "The  council  shall,  by  by-law,  fix  the  time  for 
making  the  subsequent  assessments  in  the  municipality  at 
periods  of  not  less  than  one  nor  more  than  three  years  : 
and  the  year  for  the  purposes  of  this  Act  shall  be  con- 
sidered as  commencing  on  the  first  day  of  January  there- 
of." 

(a)  Section  7  of  the  Assessment  Act,  R.  S.  0.  ch.  193,  is  as  follows 
"  All  property  in  this  province  shall  be  liable  to  taxation,  subject  to  the 
following  exemptions,  that  is  to  say  :" 
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I  call  attention  to  this  section  owing  to  the  opinion  I  Judgment, 
have  formed  on  the  case  now  before  me.  Galt,  C.J. 

By  sec.  364  of  the  Municipal  Act.  "  The  taxes  or  rates 
imposed  or  levied  for  any  year  shall  be  considered  to  have 
been  imposed,  and  to  be  due  on  and  from  the  1st  day  of 
January  of  the  then  current  year,  and  end  with  the  31st 
December  thereof,  unless  otherwise  expressly  provided  for 
by  the  enactment  or  by-law  under  which  the  same  are  direc- 
ted to  be  levied." 

By  sec.  30  of  ch.  185.  "  The  council  may,  in  each  year 
after  the  final  revision  of  the  roll,  pass  a  by-law  levying  a 
rate  on  all  the  real  and  personal  property  on  said  roll." 

This  was  done  by  the  township  in  the  present  case  on 
11th  of  August,  the  Act  having  come  into  force  on  1st 
August.  Had  the  by-law  been  passed  on  31st  July  there 
could  have  been  no  question  that  the  exemption  did  not 
apply. 

In  my  opinion  the  revision  of  the  assessment  roll  made 
on  16th  day  of  June  was  final  for  the  year,  and  the  pro- 
perty in  question  is  not  exempt  for  the  present  year.  To 
hold  otherwise  would  occasion  great  public  inconvenience. 
By  the  express  words  of  the  statute  the  exemption  would 
not  take  effect  until  the  1st  of  August,  consequently  the 
property  would  be  liable  to  assessment  up  to  that  date ;  and 
moreover,  by  sec.  364  of  the  Municipal  Act  all  rates  are  to 
be  considered  to  have  been  imposed  and  to  be  due  on  and 
from  the  1st  January  of  the  current  year,  unless  otherwise 
expressly  provided  for  by  the  enactment  or  by-law  under 
which  the  same  are  directed  to  be  levied. 

There  was  no  such  provision  in  this  case. 
^  T  give  judgment  that  the  property  in  question  is  not 
exempt.    I  think  it  expedient  to  call  the  attention  of  the 
council  to  sec.  29  in  order  that  they  may  have  a  new , 
assessment  roll  prepared  for  the  present  year. 

As  this  is  a  question  in  which  many  of  the  rate- payers 
are  interested  there  will  be  no  costs  of  this  action,  each 
party  will  pay  their  own  costs. 
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Sarnia  Agricultural  Implement  Manufacturing 
Company,  (Limited)  v.  Hutchinson. 

Company — Winding-up  Act — JS/ecessity  for  liquidators  to  sue  hy  order  oj 
Court — Objection  made  too  late — Mortgage  received  as  collateral  security 
— Production  of,  before  judgment  entered. 

Action  by  plaintiffs  to  recover  the  price  of  an  implement  manufactured 
by  them.  A  winding  up  order  had  previously  been  obtained  against 
plaintiffs,  and  a  liquidator  appointed.  An  objection  was  taken  at  the 
trial  after  the  evidence  had  been  given,  that  the  action  should  have 
been  brought  in  the  name  of  the  liquidator  and  with  the  approval  of  the 
Courts  under  sec.  31  of  H.  S.  C.  ch.  129.  The  order  authorizing  the 
liquidator  to  sue  either  in  his  own  name  or  in  that  of  the  plaintiff  was 
put  in  after  the  hearing. 

Held,  that  the  objection  was  too  late  and  must  be  overruled. 

Semble,  the  proper  course  is  to  move  in  chambers  to  dismiss  the  action  for 
want  of  authority  to  sue  ;  and  se7nble  also  as  the  plaintiffs  under  the 
statute  had  power  to  sue,  they  could  do  so  without  the  authority  of  the 
Court,  if  they  choose  to  run  the  risk  of  costs. 

The  plaintiffs  had  obtained  a  mortgage  from  one  of  defendants  as  collateral 
security  for  the  debt,  which  they  had  assigned  to  a  bank.  The  court 
directed  that  judgment  was  to  be  entered  for  the  plaintiffs  only  on  the 
production  of  the  mortgage,  and  a  reconveyance  or  discharge  thereof  to 
the- mortgagor. 

Statement.      This  was  an  action  tried  before  Proudfoot,  J.,  at  the 
Spring  Chancery  Sittings  1889,  at  Guelph. 

Moss,  Q.C.,  and  Harding,  for  plaintiff. 
Mayhee,  for  defendants  other  than  Forbes. 

The  facts  are  set  out  in  the  judgment. 

June  3,  1889.  Proudfoot,  J.: — 

This  action  is  brought  to  recover  the  price  of  an  imple- 
ment manufactured  by  the  company. 

The  company  had  a  mortgage  by  way  of  collateral 
security  on  property  of  one  of  the  defendants.  On  the 
2nd  January,  1889,  the  company  assigned  this  by  way 
of  security  to  the  Canadian  Bank  of  Commerce. 

On  the  24tli  January,  1889,  a  winding-up  order  was 
made,  and  one  Maclean  appointed  liquidator. 
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The  defendants  object  that  the  action  ought  not  to  be  Judgment, 
in  the  name  of  the  company,  but  of  the  liquidator,  and  pp^oudfoot, 
cannot  be  proceeded  with  without  the  approval  of  the  J- 
Court,  under  R  S.  C.  ch.  129,  sec.  31  ;  and  also  that  the 
collateral  security  having  been  assigned,  it  ought  to  have 
been  redeemed  and  in  the  possession  of  the  plaintiffs 
before  action  brought. 

This  objection,  as  to  the  plaintiffs,  is  not  stated  in 
the  statement  of  defence,  and  was  not  relied  on  at  the 
hearing  till  the  evidence  had  been  taken. 

I  do  not  think  it  tenable  at  this  stage  of  the  case.  The 
defendants  might  have  moved  in  Chambers  to  dismiss  the 
action  for  want  of  authority  to  sue ;  and  this,  I  appre- 
hend, is  the  usual  course  where  an  objection  of  this  kind^ 
in  such  cases,  is  made. 

Thus,  in  Turquand  v.  Kirhy,  L.  R.  4  Eq.  123,  where  the 
objection  was  to  the  liquidator  suing  in  his  own  name^ 
Lord  Romilly  says,  at  p.  127  :  "  The  objection  has  been 
taken  before  me  several  times  in  Chambers."  And  then 
he  goes  on  to  say  that  "  The  first  clause"  (of  sec.  95  of 
the  Companies  Act,  1862,  the  equivalent  of  sec.  31  of 
our  Act)  "is  for  getting  in  property  belonging  to  the 
company  itself  before  the  winding-up  order  is  made.  In 
all  such  cases  he  must  sue  in  the  name  of  the  company  • 
*  *  *  but  where  in  the  course  of  winding  up  he 
endeavours  to  get  from  a  contributory  the  amount  of  his 
contribution,  in  those  cases  the  official  liquidator  may  sue  ' 
also  with  the  sanction  of  the  Court,  and  the'sanction  of  the 
Court  I  have  always  given  to  the  official  liquidator  for 
that  purpose." 

In  that  case  the  objection  was  taken  preliminary  to  the 
hearing  on  the  merits. 

As  in  the  present  case,  the  action  is  for  the  recovery  of 
property  belonging  to  the  company  (i.  c,  the  debt)  before 
the  winding-up  order  was  made,  and,  as  in  such  cases,  it 
seems  the  liquidator  must  sue  in  the  name  of  the  company  ; 
and,  as  the  objection,  il  available,  has  been  made  too  late, 
I  overrule  it. 
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Judgment.^  In  McDonald  v.  Carrodi,  1  Ch.  Cham.  R  145,  where  an 
Proudeoot,  action  had  been  brought  by  a  receiver  without  the  leave  of 
J-  the  Court,  YanKoughnet,  C,  says,  at  p.  146  :  "  The  proper 
and  obvious  course  was  to  have  obtained  the  sanction  of 
this  Court,  which,  I  think  would  have  been  given  to  the 
contest  at  law.  This  not  having  been  obtained,  the  appli- 
cant has  to  make  out  a  special  case  to  get  out  of  the  fund 
those  costs  which  were  incurred  at  his  own  risk." 

The  plaintiffs  neglected  to  produce  at  the  hearing  the 
order  authorizing  them  to  sue;  but  it  has  since  been  left 
with  me,  and  by  it  the  liquidator  is  authorized  to  sue  either 
in  his  own  name  or  in  that  of  the  company. 

The  company  have  power  to  sue  under  the  statute,  and 
if  they  chose  to  run  the  risk  of  costs,  it  would  seem  they 
may  sue  without  the  sanction  of  the  Court. 

As  to  the  absence  of  the  collateral  mortgage,  the  judg- 
ment will  be  drawn  up  only  upon  its  production  and  recon- 
veyance or  discharge  to  the  mortgagor.  It  is  not  like  the 
case  of  a  person  suing  upon  a  mortgage  which  he  has 
assigned.  Here  the  plaintiffs  sue  upon  an  original  cause 
of  action  :  the  mortgage  did  not  merge  that,  as  it  was 
expressly  taken  as  a  collateral  security  only.  But  the 
plaintiffs  must  be  ready  to  give  back  the  mortgage :  See 
Johnston  v.  Christie,  31  C.  P.  358 ;  Walker  v.  Jones,  L.  K. 
1  P.  C.  50. 

The  judgment  will,  therefore,  be  for  a  declaration  of  lien 
for  debt  and  costs,  and  sale  to  realize  it — plaintiffs  entitled 
to  receive  money  in  Kichardson's  hands  with  interest,  who 
is  to  have  his  costs  from  plaintiffs,  and  they  can  add  them 
to  their  debt. 

There  will  be  a  reference  to  the  Local  Master. 
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Hamilton  v.  Broatch. 
Broderick  v.  Broatch. 

Evidence — Malicious  prosecution — Rule  676 — Leave  granted  to  put  in' origi- 
nal information  and  judgment  of  acquittal. 

In  an  action  for  false  arrest  and  malicious  prosecution  arising  out  of  a 
false  information  laid  by  defendant,  a  certified  copy  of  the  information 
having  been  put  in  and  objected  to  at  the  trial,  leave  was  given,  under 
Rule  676,  to  put  in  the  original  afterwards,  as  also  an  exemplification  of 
the  judgment  of  acquittal,  it  appearing  that  the  merits  were  not  with 
the  defendant. 

These  were  actions  for  false  arrest  and  malicious  prose-  Statement, 
cution  tried  before  EosE,  J.,  and  a  jury,  at  Belleville,  at 
the  Spring  Assizes  of  1889. 

Burdett  and  S.  O'Brien,  for  the  plaintiffs. 
W.  Kerr,  Q.C.,  for  the  defendant. 

The  claim  was  that  the  defendant  had  maliciously  laid 
a  false  information  against  the  plaintiffs  charging  that 
they  had  broken  into  the  defendant's  premises  and  had 
stolen  his  goods,  upon  which  the  plaintiffs  were  arrested,  &c. 

The  plaintiffs  put  in  a  certified  copy  of  the  information, 
but  it  was  objected  that  the  original  information  should 
have  been  produced. 

It  was  further  objected  that  no  exemplification  of  the 
judgment  of  acquittal  had  been  proven. 

Leave  was  given  to  supply  such  evidence  as  might  be 
necessary  to  cover  these  objections. 

The  jury  found  that  the  defendant  believed  the  plain- 
tiffs were  the  persons  who  broke  into  the  defendant's 
premises  and  had  stolen  his  goods,  but  that  he  had  no 
reasonable  and  probable  cause  for  so  believing,  and  that 
the  defendant  was  actuated  by  malice. 

The  learned  Judge  reserved  his  decision  on  the  objections 
taken,  and  subsequently  delivered  the  following  judgment: 
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Judgment.    April  22nd,  1889.    Rose,  J. :— - 

KOSE,  J. 

The  effect  of  the  findings  is,  that  the  defendant  did  in 
fact  believe  that  the  plaintiffs  were  the  men  who  broke 
into  his  house  ;  but  that  he  had  no  reasonable  and  probable 
cause  for  so  believing,  and  that  he  was  actuated  by  malice. 

On  these  findings  the  plaintiffs  are  entitled  to  judgment, 
unless  they  have  failed  to  prove  their  case. 

Two  objections  were  taken: 

1.  That  a  certified  copy  of  the  information  was  not  evi- 
dence, but  that  the  original  should  have  been  produced. 

2.  That  no  exemplification  of  judgment  had  been  produced.. 
I  gave  leave,  under  Consolidated  Rule  676,  to  supply  such 

evidence  as  might  be  necessary  to  answer  these  objections- 
and  the  plaintiffs  have  supplied  the  exemplification  made 
up  in  the  defendant's  solicitor's  office,  he  being  Clerk  of 
the  Peace  and  County  Court  Clerk. 

As  to  the  first  objection,  the  plaintiffs'  solicitor  at  the 
trial  put  in  a  copy  certified  to  be  a  true  copy  by  the  same 
ofl&ccr.  It  is  asserted  in  the  written  argument  put  in  on 
the  plaintiffs'  behalf,  in  answer  to  the  defendant's  argu- 
ment supplied  after  the  exemplification  was  furnished,  that 
the  certified  copy  was  put  in  without  objection  and  allowed.. 
I  have  not  noted  how  this  was,  and  do  not  remember. 

It  is  further  urged  on  the  plaintiffs'  behalf,  that  the  ori- 
ginal being  a  public  document,  a  certified  copy  may  be 
received  in  evidence  under  sec.  23,  E.  S.  0.  ch.  61,  (1887.) 

I  do  not  think  the  plaintiffs'  case  should  be  wrecked  if 
their  contention  should  not  be  upheld,  for  there  is  no  doubt 
that  the  certified  copy  put  before  the  Court  the  exact  state- 
ment of  fact,  and  if  for  any  purpose  the  original  should  be. 
referred  to,  the  plaintiffs'  ought,  in  my  opinion,  at  any  stage^ 
to  be  allowed  to  produce  it  for  the  inspection  of  the  Court. 

No  injustice  can  possibly  be  done  to  the  defendant  from 
the  acceptance  of  a  certified  copy,  and  if  the  merits  are  not 
with  him,  technicalities  must  not  be  allowed  to  defeat 
justice. 

There  must  be  judgment  for  the  plaintiff  in  each  case  for 
$100.   I  say  nothing  as  to  costs.  See  Con.  Rules  1170,  et  seq^ 
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Jones  v.  Grace,  Rodgers,  and  Norrie. 


Justice  of  the  peace — Backing  warrant  of  commitment — Adjoining  county — 
Illegality — Joint  trespass — Damages — Constable  executing,  liability  of — 
24  Geo.  II.  ch.  24 — Notice  of  action — Interpretation  Act. 

The  plaintiff,  who  resided  in  the  county  of  H.,  was  convicted  before 
defendant  G.,  a  police  magistrate  for  the  county  of  B.,  for  giving  in- 
toxicating liquor  to  an  Indian,  and  fined  with  commital  to  the  county 
gaol  of  B.  on  nonpayment  of  the  fine.  The  fine  not  having  been  paid, 
G.  issued  a  warrant  of  commitment,  directed  to  all  the  peace  officers  of 
B.  to  arrest  plaintiff,  and  prepared  a  form  of  endorsement  to  be  signed 
by  a  justice  of  the  peace  of  H.,  authorizing  the  defendant  N.,  a  con- 
stable, to  arrest  plaintiff  in  H.  G.  handed  the  warrant  to  N.  telling 
him  plaintiff  lived  in  H.  and  he  would  have  to  get  the  warrant  en- 
dorsed. N.  took  it  to  R.,  a  justice  of  the  peace  for  H  ,  who  signed  the 
endorsement  and  plaintiff  was  arrested  by  N.  and  taken  first  before  G. 
in  B.  to  see  if  he  would  accept  a  note  in  payment,  and  then  to  the 
county  jail  of  B.  The  plaintiff  was  afterwards  discharged  on  habeas 
corpus,  but  the  conviction  was  not  quashed. 

Held,  [Galt,  0.  J.,  dissenting]  that  the  action  was  maintainable  against  the 
defendants  G.  and  R.  :  that  there  was  np  power  enabling  R.  to  endorse 
the  warrant,  and  that  he  was  guilty  of  trespass  in  so  doing  ;  and  that 
'  G.  was  liable  as  a  joint  trespasser,  for  by  his  interference  he  was  respon- 
sible, not  only  for  the  arrest  but  for  the  subsequent  detention  in  the 
jail  of  B. ;  and  that  it  was  not  necessary  to  quash  the  conviction  before 
action  brought,  as  the  arrest  in  the  county  of  H.  was  not  anything  done 
under  a  conviction  or  order  within  sec.  4  of  R.  S.  O.  ch.  73. 

At  the  trial,  the  jury  found  that  plaintiff  had  sustained  no  damage  as 
against  R.  and  they  assessed  the  damages  solely  against  G.  Judgment 
was  thereupon  entered  as  against  G.,  and  the  action  dismissed  as  to  R. 

Held,  that  the  finding  of  the  jury  as  to  the  damages,  was  in  law  permissible; 
but  had  R.  been  held  liable,  as  plaintiff  at  most  could  only  have  had 
a  new  trial,  or  elect  to  retain  his  judgment  as  against  G.  alone,  the 
court  would  not  interfere  with  the  finding. 

Qmere,  whether  the  constable  N.  was  protected  under  24  Geo.  II.  ch.  24. 

The  endorsement  on  the  notice  of  action  was  that  it  was  "  given  by 
"V.  M.  of  Queen  Street,  in  the  City  of  Brantford  in  the  County  of 
Brant,  solicitor  for  the  within  named  James  Jones."  Within  was  the 
notice,  namely,  "I  do  hereby  as  solicitor  for  and  on  behalf  of  James 
Jones  of  the  village  of  Jarvis  in  the  county  of  Haldimand,  farmer,"  etc. 

held,  that  the  notice  taken  in  connection  with  Interpretation  Act,  31 
Vic.  ch.  1,  sec.  29,  (0.)  was  sufficient.  Moran  v.  Palmer,  13  C.  P.  538, 
not  foUowed  as  decided  prior  to  said  Act ;  but  Quaere,  whether  any 
notice  of  action  was  necessary. 

Form  of  order  as  to  costs  of  N.  given. 

This  action  was  tried  before  MacMahon,  J.,  and  a  jury,  statement, 
at  Cayuga,  at  the  Fall  Assizes  of  1888. 

It  was  an  action  of  trespass  for  illegal  arrest  and  im- 
prisonment, against  the  defendants  Grace  and  Rodgers, 

86— vol.  XVII  O.R 


682 


THE  ONTARIO  REPORTS,  1889. 


[vol. 


Statement,  who  Were  justices  of  the  peace,  and  against  the  defendant 
Norrie  who  was  a  constable. 

The  evidence  was  very  voluminous,  but  may  be  sum- 
marized as  follows: 

The  plaintiff  was  convicted  before  the  defendant  Grace 
(who  is  a  police  magistrate  for  the  county  of  Brant)  on 
1st  June,  1888,  for  giving  intoxicating  liquor  to  an  Indian 
contrary  to  49  Vic.  ch.  43  (D.),  and  adjudged  to  pay  a  fine 
of  fifty  dollars  and  costs  or  to  be  committed  to  the  com- 
mon jail  of  the  county  of  Brant  for  one  month.  The  fine 
was  not  paid. 

The  plaintiff  did  not  reside  in  the  county  of  Brant,  but 
in  the  adjoining  county  of  Haldimand. 

As  the  warrant  could  not  be  executed  in  the  county  of 
Brant,  the  defendant  Grace,  on  12th  July,  executed  a 
warrant  of  commitment  directed  to  all  or  any  of  the  peace 
officers  of  the  county  of  Brant  commanding  them  or  any 
of  them  to  arrest  the  said  plaintiff,  and  prepared  a 
form  of  endorsement  to  be  signed  by  a  justice  of  the  j>eace 
of  the  county  of  Haldimand,  authorizing  the  defendant 
Norrie  to  arrest  the  plaintiff.  This  was  signed  by  the 
defendant  Rodgers,  a  justice  of  the  peace  for  Haldimand. 

The  plaintiff  was  arrested  under  this  warrant  so  en- 
dorsed and  taken  to  jail  at  Brantford.  He  was  afterwards 
discharged  on  habeas  corpus  but  the  conviction  was  not 
quashed. 

This  action  was  then  brought. 

The  following  were  the  questions  submitted  to  the 
jury:— 

1.  Did  the  plaintiff  James  Jones  unlawfully  give  intoxicating  liquor  ta 
an  Indian  in  Tuscarora  township,  in  the  county  of  Brant,  on  or  about  the 
6th  day  of  May,  1888  ?    A.  No. 

2.  Was  there  anything  in  the  conduct  of  the  defendant  Grace,  after  he 
issued  the  warrant  of  commitment  against  the  plaintiff  James  Jones, 
shewing  that  he  did  not  honestly  believe  that  there  was  no  jurisdiction, 
to  arrest  Jones  in  the  county  of  Haldimand  ?   -A.  Yes. 

3.  If  Grace  had  not  an  honest  belief  that  Jones  could  be  arrested  in 
Haldimand  under  the  warrant  of  commitment,  did  he  do  anything  or 
issue  any  instructions  after  the  issue  of  the  warrant  of  commitment  which 
caused  Jones's  arrest  ?   If  so,  what  instructions  did  he  give,  and  to  whom 
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were  they  given?  A.  Yes;  by  issuing  the  warrant  and  sending  it  to  Statement. 
Rodgers,  Jarvis,  Haldimand,  by  constable  Norrie,  for  indorsement, 

4.  Did  Rodgers,  when  he  indorsed  the  warrant  of  commitment^  act  in 
the  honest  belief  that  he  had  authority,  as  such  justice,  to  make  the 
indorsement  on  the  warrant  which  he  did  make  ?    A.  Yes. 

His  Lordship. — You  assess  the  damages  against  Grace  $125  and  costs, 
and  against  Rodgers  as  nothing. 

On  these  findings,  the  learned  Judge  entered  judgment 
for  the  plaintiff,  against  the  defendant  Grace,  for  $125 
damages  and  costs,  judgment  for  the  defendant  Rodgers, 
dismissing  the  action  as  against  him  with  costs  ;  and  judg- 
ment for  the  defendant,  Norrie,  dismissing  the  action 
against  him,"  but  reserving  the  costs,  it  having  been  urged 
that  he  was  protected  under  the  provisions  of  24  Geo.  II. 
ch.  24. 

In  Michaelmas  Sittings,  1888,  the  defendant  Grace  moved 
on  notice  to  set  aside  the  verdict  and  judgment  against 
him,  and  to  enter  judgment  in  his  favour. 

The  plaintiff  also  moved  on  notice  to  set  aside  the  ver- 
dict and  judgment  in  favour  of  the  defendants  Rodgers 
and  Norrie,  and  to  enter  judgment  against  them. 

During  the  same  sittings,  December  6th  and  7th,  1888, 
the  motions  were  argued. 

McCarthy,  Q.  C,  for  the  plaintiff. 

Delamere  and  Brewster,  of  Brantford,  for  the  defendant 
Grace. 

Aylesiuorth,  for  the  defendant  Rodgers. 
S.  A.  Jones,  for  the  defendant  Norrie. 
The  arguments  and  cases  cited  sufficiently  appear  from 
the  judgment. 

June  29,  1889.    Galt,  C.  J.:— 

The  questions  discussed  on  the  argument,  were  as  to  the 
legality  of  the  acts  comphined  of  and  as  to  the  jurisdiction 
of  the  respective  magistrates  ;  but  it  is,  in  my  opinion,  un- 
necessary to  refer  to  them  as  I  consider  the  defendants  are 
protected  under  the  provisions  of  sec.  4  of  R.  S.  O.  cli.  73, 
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Judgment,  which  enacts :  "  No  action  as  mentioned  in  this  Act."  [The 
Oalt,  a  J.  fi^st  section  had  reference  to  actions  for  things  done  within 
the  jurisdiction  of  a  justice  of  the  peace  or  by  other  officers. 
Section  2  for  any  act  done  by  a  justice  of  the  peace  where 
jurisdiction  exceeded, or  where  he  had  no  jurisdiction]  "shall 
be  brought  for  any  thing  done  under  a  conviction  or  ow3er 
until  the  conviction  or  order  has  been  quashed  either  upon 
appeal  or  upon  application  to  the  High  Court;  nor  shall 
any  such  action  be  brought  lor  any  thing  done  under  any 
warrant  issued  by  such  justice  to  procure  the  appearance 
of  the  party,  and  which  has  been  followed  by  a  conviction 
or  Older  in  the  same  matter  until  the  conviction  or  order 
has  been  quashed  as  aforesaid." 

The  conviction  has  not  been  quashed. 
In  my  judgment  the  motion  of  the  defendant  Grace 
must  be  made  absolute  to  enter  judgment  in  his  favor  dis- 
missing the  action  with  costs,  and  the  motion  of  the 
plaintiff  must  be  dismissed  with  costs. 

Rose,  J.: — 

On  the  argument  of  the  motions,  counsel  for  the  plaintiflT 
and  Norrie  agreed  to  let  the  motion  to  enter  judgment 
against  Norrie  drop,  without  costs. 

We  have,  therefore,  to  consider  the  propriety  of  the 
judgment  for  the  other  parties. 

The  first  question  I  will  consider  is,  whether  there  was 
anv  authority  to  back  the  warrant  of  commitment  after  con- 
viction, so  as  fto  justify  the  arrest  of  the  plaintiff — the 
defendant  in  Begina  v.  Jones — in  Haldimand,  the  con- 
viction being  had  and  the  warrant  issued  in  Brant. 

In  England  there  is  express  provision  for  backing  such  a 
warrant:  see  11  &  12  Vic.  chs.  42  &  43;  but  it  is  contended 
that  no  similar  provisions  are  to  be  found  in  our  statutes, 
which  have  been,  for  the  most  part,  taken  from  the  English 
Acts. 

Sections  49  of  R.  S.  C.  ch.  174,  and  22,  29,  32  and  63  of 
R.  S.  C.  ch.  178,  have  been  relied  upon  by  the  defendants  as 
shewing  the  intention  to  give  power  to  back  all  warrants. 
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Section  49,  of  ch.  174,  as  it  appears  to  me,  provides  for  Judgment, 
backing  a  warrant  of  apprehension  before  hearing.    The    Rose,  J, 
effect  of  the  backing  is  said  to  authorize  the  execution  of 
the  warrant,  and  the  bringing  of  the  person  apprehended 
before  the  justice  issuing  the  warrant,  or  some  other  justice, 
as  therein  provided. 

Sections  29-32  of  ch.  178,  provide  for  warrants  to  appre- 
hend disobedient  witnesses,  and  for  backing  same. 

Section  63  provides  for  backing  a  warrant  of  distress,  but 
gives  no  power  to  apprehend. 

Section  22  was  much  pressed  upon  us.  The  opening  words 
are,  "  If  any  person  against  whom  any  warrant  has  been 
issued  is  not  found  within  the  jurisdiction,"  fee;  and  it  was 
urged  that  this  applied  to  all  warrants;  but  the  concluding 
words  of  the  section  are,  "and  to  carry  the  offender,  when 
apprehended,  before  the  justice  who  first  issued  the  war- 
rant, or  some  other  justice  having  the  same  jurisdiction;" 
words  clearly  inapplicable  to  a  warrant  of  apprehension 
after  conviction,  which  directs  the  constable  to  convey  the 
offender  to  jail,  and  not  to  take  him  before  the  magistrate. 

Mr.  Delamere  referred  to  the  marginal  reference  to  sec. 
22  in  the  Revised  Criminal  Law,  in  the  separate  volume, 
which  is,  "Indorsing  the  warrant  in  another  jurisdiction 
[1 1  &  12  Vic.  ch.  42,  sec.  11 ;  ch.  43,  sec.  8]  ; "  and  argued  that 
this  indicated  the  intention  to  make  sec.  22  apply  to  all  war- 
rants. But  it  was  answered  with  great  force  that  sec.  3  of 
ch.  43  contained  words  which  made  the  provisions  as  to 
backing  apply  to  all  warrants,  i.  e./'io  all  warrants  of 
commitment  issued  under  and  by  virtue  of  this  Act ;"  and 
that  the  omission  of  such  words  indicated  an  intention  not 
to  give  power  to  back  a  warrant  of  commitment  after 
conviction. 

I  come  to  the  conclusion,  therefore,  that  there  was  no 
power  or  authority  enabling  the  magistrate  in  Haldimand 
to  back  the  warrant  in  question. 

It  is  therefore  clear  that  the  arrest  in  Haldimand  was 
unwarranted  and  a  trespass. 
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Judgment.  It  is  further  clear  under  Hoover  v.  Craig,  12  A.  R.  72  , 
j^osb;^  and  cases  there  referred  to,  that  the  illegal  arrest  in  Haldi- 
mand  made  the  trespass  a  trespass  ah  initio,  and  although 
the  conviction  and  warrant  were  valid  in  Brant  the  arrest 
in  Haldimand  being  an  abuse  of  authority  made  every- 
thing done  under  them  void. 

See  also  Paley  on  Convictions,  6th  ed.,  p.  516  ;  Reid  v. 
Mayhee,  31  C.  P.  384,  393  ;  Eegina  v.  Gumpton,  5  Q.  B.  D. 
341. 

The  next  question  is  whether,  assuming  the  person  mak- 
ing the  arrest  to  have  been  a  trespasser,  did  the  defendant 
Grace  by  what  he  did  become  a  joint  trespasser  ?  Upon 
issuing  the  warrant  of  commitment  he  gave  it  to  the  con- 
stable and  told  him  that  he  understood  Jones  lived  in 
Jarvis,  and  that  being  so  he  would  have  to  get  the  warrant 
endorsed.  Grace  drew  the  form  of  endorsement  on  the 
back  of  the  warrant. 

On  cross-examination  he  stated  as  follows:  • 

Mr.  Osier,  to  witness — You  drew  the  endorsement  for  the  backing  of 
the  arrest  in  the  other  county  ?    A — I  did. 

Q — And  you  knew  when  issuing  your  warrant  that  that  was  the  way  it 
would  have  to  be  executed  ?    A — Yes. 

Q — And  you  intended  to  have  it  valid  by  having  it  endorsed?  A — 
That  was  my  intention. 

Q — You  intended  to  fetch  the  man  to  Brantford?    A — Certainly. 

Q— And  on  the  13th  of  July  you  got  a  telegram  after  the  man  was 
arrested  from  the  constable?  (Telegram  produced.)  A — Yes,  I  got  a 
telegram  from  Norrie  (a). 

Q — And  your  answer  to  that  was  "no",?  A — -It  was  "no."  The 
question  was  whether  I  would  take  an  endorsed  note,  and,  not  knowing 
what  the  endorsement  would  be,  I  said  "No." 

Q—  You  occasionally  do  take  an  endorsed  note  ?  A — Never,  not  for  fine 
and  costs. 

Q — Sometimes  for  the  costs?  A — No,  I  never  take  a  note  in  connection 
with  my  magisterial  duties. 
Q — It  is  gaol  or  pay  ?    A— Yes. 

Q — But  still  you  were  willing  to  take  Hamilton's  note?  A— Yes,  but  I 
did  not  get  it. 

Q — You  kind  of  wanted  Hamilton's  note  ?  A — No,  I  did  not  want  it ; 
I  said  I  would  take  it." 

(a)  The  telegram  was  as  follows  : 
"To  Jas.  Grace  : 

Will  an  endorsed  note  for  the  amt.  be  all  right  re  Queen  v.  Jones  ? 

Thos.  Norbte,'* 
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The  last  answer  referred  to  the  fact  that  Jones  was  Judgment, 
brought  to  Brantford  after  the  arrest ;  and  fche  following  is    rose,  J. 
Grace's  account  of  what  then  took  place: — 

"Q — Where  next  did  you  see  the  defendant?  A— I  saw  him  the  day- 
he  was  arrested.  Norrie  brought  him  to  my  house  the  evening  of  the  day 
he  was  arrested. 

Q — What  was  he  brought  there  for  ?  A — To  ask  if  I  would  take  a  note 
or  some  security  from  some  one  in  the  city  to  pay  the  fine  and  costs. 
Several  names  were  mentioned  and  amongst  them  Mr.  Hamilton,  and  I 
said,  yes,  I  will  take  Hamilton's  note  payable  in  ten  days  for  the  fine  and 
costs. 

Q — Did  you  see  him  after  that  at  all ?   A — I  did  not." 

Grace's  duty  had  been  performed  when  he  made  the 
conviction  and  issued  his  warrant.  The  duty  to  execute 
the  warrant  was  upon  the  constable.  From  Grace's  evi- 
dence and  acts  I  think  there  was  sufficient  to  warrant  a 
finding  that  he  had  so  interfered  in  causing  the  arrest  as 
to  make  himself  liable — subject  to  certain  questions  raised 
by  his  counsel  and  which  we  now  will  consider. 

It  was  objected  that  the  notice  of  action  was  not  suffi- 
cient in  form,  the  endorsement  not  containing  a  st^ement 
of  the  plaintiff's  "place  of  abode." 

The  endorsement  was: 

"This  notice  of  action  is  given  by  Valentine  Mackenzie  of  Queen^ 
Street,  in  the  city  of  Brantford,  in  the  county  of  Brant,  solicitor  for  the 
within  named  James  Jones.."  Within  was  written  as  follows :  **  I 
do  hereby  as  the  solicitor  for  and  on  behalf  of  James  Jones  of  the  village 
of  Jarvis  in  the  county  of  Haldimand,  farmer,  etc." 

Moran  v.  Palmer,  13  C.  P.  528,  following  Collins  v. 
Hungerford,  7  Ir.  C.  L.  R.  N.  S.  581  (1857)  was  relied  upon, 
and  is  an  authority  in  the  defendant's  favor. 

When  that  case  was  decided  sec.  35  of  the  Interpreta- 
tion Act  was  not  in  force,  having  been  passed  in  1868,  31 
Yic.  ch.  1,  sec.  29,  at  least  it  was  not  referred  to,  and  unless  I 
have  overlooked  its  presence  it  did  not  appear  in  any 
statute  earlier  than  31  Vic. 

It  read  as  follows: 

"Where  forms  are  prescribed,  slight  deviations  there- 
from not  affecting  the  substance  or  calculated  to  mislead, 
shall  not  vitiate  them." 
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Judgment.  Such  a  deviation  is  the  one  in  question.  See  also  Green 
R^^^.    V.  Hutt,  51  L.  J.  N.  S  ,  Q.  B.  D.  640.    I  think  therefore 

Moran  v.  Palmer  should  not  now  be  followed. 

I  have  dealt  with  this  objection  as  if  the  defendant 

Grace  was  entitled  to  notice  of  action.  This  was  contested. 

I  say  nothing  as  to  it  as  I  have  found  the  notice  sufficient. 

Fi'iel  V.  Ferguson,  15  C.  P.  584,  at  p.  597,  may  be  referred 

to. 

It  was  further  objected  that  the  action  did  not  lie  while 
the  conviction  remained  unquashed. 

I  am  unable  to  accede  to  this  view.  There  is  and  can 
be  no  objection  to  the  conviction  or  the  warrant  founded 
thereon.  A  motion  to  quash,  for  all  that  appears  here, 
must  fail.  It  can  be  only  necessary  to  quash  the  convic- 
tion when  its  production  would  justify  the  act  done. 
While  it  remains  in  force  the  person  convicted  cannot  dis- 
pute the  jurisdiction  of  the  magistrate  as  to  any  thing 
appearing  on  its  face.  It  must  be  taken  to  afford  complete 
evidence  of  the  right  and  power  of  the  magistrate  to  hear 
and  determine  and  make  the  order  or  conviction  founded 
on  the  hearing,  and  the  warrant  and  proceedings  thereupon 
must  be  taken  to  have  been  proper  so  far  as  ordered 
thereb3^ 

But  here  after  the  warrant  had  issued  pursuant  to  the 
conviction,  and  under  it,  the  magistrate  and  constable 
agree  to  do  something  which  neither  the  conviction  nor 
the  warrant  justified,  viz.,  arrest  the  defendant  in  an 
adjoining  county  out  of  the  magistrate's  jurisdiction  and 
beyond  the  county  within  which  the  constable  was  com- 
manded to  act.  This  was  not  "  any  thing  done  under  a 
conviction  or  order "  within  the  wording  of  sec.  4  of  R. 
S.  0. 1887,  ch.  73,  and,  therefore,  such  section  does  not,  in 
my  opinion,  afford  any  protection  in  this  case. 

See  Milton  v.  Green,  5  East  233,  under  the  prior 
statutes. 

It  was  assumed  at  the  trial  that  under  the  Act,  24  Geo. 
II.  ch.  24,  sec.  6,  the  constable  was  not  liable.  The  ques- 
tion discussed  in  Milton  v.  Green  as  to  the  constable  exe- 
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cuting  the  warrant  out  of  the  jurisdiction  depriving  him  Judgment, 
of  the  protection  of  the  Act  has  not  been  discussed  before  rose,  J. 
us  as  the  plaintiff  asks  nothing  against  him.  Mr.  Jones, 
who  appeared  for  him,  suggested  that  the  endorsation 
became  part  of  the  warrant ;  and,  therefore,  that,  so  far  as 
the  constable  was  concerned,  it  was  the  same  as  if  the  war- 
rant had  contained  a  direction  to  the  constable  to  execute 
it  in  Haldimand  ;  citing  Clark  v.  Wood,  2  Ex.  893,  at  584^ 
p.  405  ;  Friel  v.  Ferguson,  15  CP.  599  ;  Regina  v.  Weil,  9 
Q.  B.  D.  701. 

As  I  have  said  it  does  not  become  necessary  further  to 
consider  this. 

As  I  have  pointed  out  the  illegal  arrest  in  Haldimand 
constituted  the  act  a  trespass  ab  initio,  and  therefore  the 
detention  in  Brant  cannot  be  justified  under  the  convic- 
tion and  warrant.  The  finding  against  Grace  must  there- 
fore stand  as  he  is  liable  not  only  for  the  arrest  in  Haldi- 
mand, but  for  the  subsequent  detention  in  Brant. 

As  to  Rodgers,  the  jury  have  not  found  any  damages 
against  him,  and  have  assessed  the  damages  solely  against 
Grace.  This  as  a  matter  of  law  was  permissible.  See  Clis- 
sold  V.  Machell,  25  U.  C.  R.  80. 

The  act  of  endorsing  or  backing  a  warrant  is  purely 
ministerial.  See  cases  collected  in  Paley  on  Convictions, 
6th  ed.,  p.  24,  where  it  is  said  that,  "The  backing  of  a 
warrant  for  this  purpose  is  a  purely  ministerial  act,  and 
the  justice  who  issues  it  is  responsible  for  an  arrest  under 
it  though  the  warrant  is  backed  and  executed  in  another 
county,"  citing  Clark  v.  Woods,  2  Ex.  398,  and  other  cases. 

As  under  Clissold  v.  Machell,  if  Rodgers  should  have 
been  held  liable  the  plaintiff  at  the  most  could  only  have 
a  new  trial  or  elect  to  retain  his  verdict  against  Grace 
alone,  we  see  no  reason  to  interfere  with  the  finding  and^ 
judgment  as  to  him. 

The  result  will  be  that  as  to  Norrie  the  motion  by  plain- 
tiff will  be  dismissed  without  costs  as  agreed.  Grace  asked 
nothing  in  his  notice  of  motion  against  Norrie,  and  service 
of  the  notice  upon  Norrie  advising  him  that  Grace  was 
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Judgment,  seeking  to  have  a  nonsuit  entered  or  a  new  trial  as  against 
Rose,  J.  plaintiff,  but  not  as  to  him,  did  not  entitle  Norrie  to 
appear  and  ask  for  costs  and  none  can  be  given  to  him. 
The  question  of  Norrie's  costs  of  the  action  remains  to  be 
disposed  of  by  the  trial  Judge,  (a) 

Grace's  motion  for  nonsuit  will  be  dismissed  with  costs. 

The  plaintiff's  motion  to  have  judgment  entered  against 
Rodgers  will  be  dismissed  with  costs. 

As  no  motion  has  been  made  to  relieve  Grace  from  the 
order  to  pay  full  costs  the  judgment  against  him  for  $125 
and  costs  must  remain  undisturbed. 

MacMahon,  J.,  concurred  with  Rose,  J. 

Judgment  accordingly. 


(a)  The  order  made  by  the  trial  Judge,  as  to  Norrie's  costs,  was  as  fol- 
lows^ "I  order  that  the  plaintiff  do  pay  to  the  defendant  Norrie,  his 
full  costs  of  defence  ;  and  that  upon  the  taxation  of  costs  herein  by  the 
plaintiff,  as  against  the  defendant  Grace,  such  costs  so  taxed  shall  include 
such  costs  as  the  plaintiff  is  liable  to  pay  to  the  defendant  Norrie.  And 
I  further  order  that  the  amount  of  such  costs,  so  payable  to  defendant 
Norrie,  be  paid  into  Court  to  the  credit  of  this  cause  by  the  defendant 
•Grace,  to  be  subject  to  the  order  of  the  defendant  Norrie. 
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The  Owen  Sound  Steamship  Company 

V. 

The  Canadian  Pacific  Railway  Company 
and 

The  Ontario  and  Quebec  Railway  Company. 

Railway  Company — A  greement  to  pay  minimum  sum  out  oj  joint  traffic 
rates — Ultra  vires — Legislation  legalizing. 

By  an  agreement  entered  into  between  the  plain tiffs]and  the  Toronto,  Grey, 
and  Bruce  Railway  Company,  it  was  agreed  that  there  should  be  certain 
joint  rates  chargeable  to  passengers  and  freight  by  the  steamship  com- 
pany and  the  railway  company  to  be  divided  in  certain  proportions^ 
and  if  it  should  be  found  that  the  proportion  payable  to  the  steamship 
company  did  not  at  the  end  of  the  season  amount  to  the  sum  therein 
stipulated,  then  that  the  deficiency  should  be  made  good  by  a  rebate 
from  the  share  of  the  railway  company  ;  and,  on  the  other  hand,  if  the 
steamship  company  received  more  than  the  sums  mentioned  in  the  agree- 
ment, the  railway  company  were  entitled  to  a  share  of  the  surplus. 
Subsequently,  an  agreement  was  entered  into  whereby  the  Toronto, 
Grey,  and  Bruce  Railway  Company  leased  their  line  to  the  Ontario  and 
Quebec  Railway  Company,  the  latter  agreeing  to  assume  the  contract 
with  the  plaintiflFs.  This  agreement  was  ratified  by  Act  of  Parliament. 
The  Ontario  and  Quebec  Railway  Company  made  a  lease  of  their  line 
to  the  Canada  Pacific  Railway  Company  which  was  confirmed  by  Act 
of  Parliament,  and  by  which  Act  the  Canada  Pacific  Railway  Company 
were  to  assume  all  contracts  of  the  Toronto,  Grey,  and  Bruce  Railway 
Company,  including  the  one  with  the  plaintiffs. 

Held,  that,  even  if  the  agreement  between  the  plaintiffs  and  the  Toronto 
Grey,  and  Bruce  Railway  Company  were  ultra  vires  the  latter  company, 
it  was  made  valid  by  the  subsequent  legislation  ;  but,  apart  therefrom, 
it  was  in  no  sense  objectionable. 

This  was  an  action  tried  before  Street,  J.,  without  a  statement, 
jury,  at  Toronto,  at  the  Fall  Assizes  of  1888. 

The  action  was  brought  on  an  agreement,  bearing  date 
the  7th  July,  1888,  made  between  the  plaintiffs  and 
The  Toronto,  Grey,  and  Bruce  Railway  Company, respecting 
the  running  of  certain  steamboats  therein  mentioned,  and 
providing  for  the  distribution  of  the  money  received  from 
freight  and  passengers. 

At  the  close  of  the  case  the  learned  Judge  directed  judg- 
ment as  follows : 

"  I  direct  the  claim  of  plaintiffs  in  the  fifth  paragraph  of 
the  statement  of  claim  to  be  dismissed.    Reference  to  Mr. 


THE  ONTARIO  REPORTS,  1889.  [VOL. 

Winchester  to  take  accounts  of  the  dealings  and  transac- 
tions between  the  parties,  and  the  amount  due  by  one  to 
the  other  for  the  season  of  1883,  upon  the  footing  of  the 
contract  between  the  plaintiffs  and  the  Toronto,  Grey,  and 
Bruce  Railway  Company,  including  the  guarantee  of  the 
latter  of  a  minimum  sum  per  diem.  Also  an  account  of 
the  sums  received  by  each  party  on  account  of  the  other 
during  the  season  of  1884,  the  contract  being  treated  for 
the  purpose  of  the  latter  account  as  having  terminated  on 
the  4th  January,  1884. 

Both  parties  moved  on  notice  to  sefc  aside  or  vary  the 
said  judgment. 

In  Michaelmas  Sittings,  November  19,  1888,  D.  E. 
Thomson  and  G.  Bell,  supported  the  plaintiffs'  motion 
and  shewed  cause  to  the  defendants'.  The  agreement  is  a 
subsisting  agreement  for  the  years  1883,  1884,  1885,  and 
the  plaintiffs  are  therefore  entitled  to  recover  the  full 
amount  of  their  claim. 

McCarthy,  Q.  C,  and  G.  T.  Blackstock,  contra.  The 
agreement  was  ultra  vires,  of  the  Toronto,  Grey,  and  Bruce 
Railway  Company,  and  therefore  the  stipulation  as  to  the 
minimum  rate  was  void  and  not  binding  on  defendants. 

June  29,  1889.    Galt,  C.  J.  :— 

The  agreement  contains  a  provision  empowering  the 
railway  company  to  put  an  end  to  the  arrangement  in  the 
beginning  of  the  year  1884.  Shortl}^  after  this  agreement 
was  made,  viz.,  on  the  26th  July,  1883,  an  agreement  was 
entered  into  between  The  Toronto,  Grey,  and  Bruce  Rail- 
way Company,  and  The  Ontario  and  Quebec  Railway 
Company,  whereby  the  former  agreed  to  lease  their  line  of 
railway  to  the  latter,  and  the  latter  agreed  to  assume  "  the 
contract  between  The  Toronto,  Grey,  and  Bruce  Railway 
Company,  and  The  Owen  Sound  Steamship  Company  for 
the  line  of  steamers  "  Magnet,'"  "  Spartan,"  and  "  Africa." 

This  agreement  was  ratified  by  an  Act  of  the  Parliament 
of  Canada,  passed  on  the  19th  April,  1884. 
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On  the  same  day  an  Act  was  passed  entitled  "  An  Act  to  Judgment, 
confirm  the  lease  of  The  Ontario  and  Quebec  Railway  to  The  Galt,  C.J, 
Canadian  Pacific  Railway  Company,  and  for  other  purposes." 
By  this  Act  The  Canadian  Pacific  Railway  Company 
assume  all  contracts  entered  into  with  The  Toronto,  Grey, 
and  Bruce  Railway  Company.  The  lease  thereby  ratified 
was  executed  by  the  lessors  on  4th  January,  1884,  and  by 
the  lessees  on  23i  d  January,  1884. 

It  is  under  these  agreements  this  action  is  brought 
against  these  defendants  who  were  no  party  to  the  original 
agreement. 

By  the  third  paragraph  of  the  statement  of  claim,  the 
plaintiff's  allege  "  that  the  said  freight  and  passenger  traffic 
shall  be  carried  on  and  charged  for  in  accordance  with  the 
rates  set  forth  in  the  schedule  annexed  to  said  deed,  and 
that  the  receipts  from  the  said  freight  and  passengers  in- 
terchanged between  the  said  Toronto,  Grey,  and  Bruce  Rail- 
way Company,  and  the  plaintiffs,  should  be  divided  between 
them  in  the  proportion  set  out  in  the  said  schedule  of  rates, 
and  that  the  aggregate  amount  of  the  gross  receipts  of  the 
plaintiffs  during  the  season  of  navigation  in  each  of  the 
years  1884  and  1885  "  (this  is  evidentl}^  a  mistake,  as  it 
omits  the  year  1883),  "should  be  for  the  steamer  *  Magnet,' 
$160  per  day:  for  the  steamer  'Spartan,'  $160  per  day, 
and  for  the  steamer  *  Africa,'  $110  per  day  ;  and  that  the 
said  Toronto,  Grey,  and  Bruce  Railway  C-ompany  should, 
in  the  event  of  all  the  receipts  of  the  plaintiffs  not  amount- 
ing during  each  season  to  the  amount  so  agreed  upon,  allow 
and  pay  to  the  plaintiffs,  by  way  of  rebate,  from  the 
receipts  of  the  said  railway  company,  on  all  traffic  inter- 
changed as  aforesaid,  a  sum  sufficient  to  make  the  gross 
receipts  of  the  plaintiffs  up  to  the  amount  so  agreed  upon." 

The  fourth  paragraph  is  not  disputed. 

The  fifth  paragraph  contains  the  same  objections  as  the 
third  ;  but  claims  for  breaches  of  the  agreement  after 
February,  1884. 

As  the  learned  Judge  held  at  the  trial  that  the  agreement 
was  at  an  end  after  February,  1884,  he  dismissed  this 
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Judgment,  claim  ;  and,  as  I  am  of  the  same  opinion,  it  is  unnecessary 
Galt,  C.J.  ^^^^  paragraph.  ' 

The  sixth  and  7th  paragraphs  then  claim  for  moneys 
due  on  the  said  steamers,  and  for  money  not  paid  by  the 
defendants  to  the  plaintiffs  on  the  accounts  between  them. 

The  defendants  in  their  first  paragraph  admit  the  con- 
tract ;  but  contend  that  the  Toronto,  Grey,  and  Bruce  Rail- 
way Company  had  no  authority  to  enter  into  such  contract; 
and  that  in  consequence  the  defendants  are  not  bound  by 
the  terms  of  it. 

This  in  reality  is  the  sole  ground  of  contention. 

There  are  other  paragraphs  setting  out  the  correspondence 
proving  that  the  contract  was  put  an  end  to  ;  but  it  is  un- 
necessary to  set  them  out. 

I  have  already  said,  in  referring  to  the  statement  of 
defence,  that  the  defendants  have  set  out  the  correspondence 
respecting  the  termination  of  the  contract  in  January,  1884, 
and  I  fully  concur  in  the  opinion  expressed  by  the  learned 
Judge  that  the  agreement  was  thereby  concluded.  This  dis- 
poses of  the  motion  of  the  plaintiff. 

The  objection  made  by  the  defendants  rests  entirely  on 
the  question  whether  the  agreement  was  ultiu  vires  the 
Toronto,  Grey,  and  Bruce  Railway  Company  ;  and,  if  so^ 
whether  they  are  bound  by  the  stipulation  to  pay  a 
minimum  rate  to  the  steamer.  It  is  not  disputed  that  a 
reference  must  be  had  as  to  the  accounts  between  the  parties, 

I  will  assume  for  the  moment  that  the  railway  company 
were  not  authorized  to  pledge  the  earnings  of  the  railway; 
in  other  words  to  agree  that  in  case  of  a  deficiency  in  the 
earnings  of  the  steamboat  company  the  deficiency  should 
be  made  up  out  of  the  joint  receipts  ;  and,  if  so,  then  the 
case  of  Colman  v.  Eastern  Counties  R.  W.  Co..  10 
Beav.  1,  would  apply,  had  an  application  been  made  by  a 
shareholder  to  restrain  the  directors  from  entering  into 
such  a  contract ;  but  this  is  not  so,  no  complaint  is  made  by 
any  shareholder  of  the  company,  and  in  fact,  so  far  as  the 
shareholders  are  concerned,  they  had  ceased  to  have  any 
interest  in  the  matter  within  a  fortnight  after  it  was 
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made,  for  on  26th  July,  1888,  the  defendants,  the  Ontario  Jtidgment. 
and  Quebec  Railway  Company,  had  entered  into  an  agree-  Galt,  CJ, 
ment  with  the  Toronto,  Grey,  and  Bruce  Railway  Company 
to  lease  their  railway  at  a  certain  fixed  rent,  and  had 
expressly  agreed  to  assume  this  contract  described  in  the 
schedule  as  "  contract  between  the  Toronto,  Grey,  and  Bruce 
Railway  Company,  and  the  Owen  Sound  Steamship  Com- 
pany for  the  line  of  steamers  "  Magnet,"  Spartan,"  and 
"Africa." 

It  is  to  be  assumed  that  when  the  Ontario  and  Quebec 
Railway  Company  assumed  this  lease  they  had  made  them- 
selves acquainted  with  the  provisions  contained  in  the 
contract ;  and  moreover  they  applied  to  the  Legislature  to 
confirm  this  lease  and  agreement,  which  was  done  by  47 
Vic.  ch.  61  ;  they  availed  themselves  of  the  services  of  the 
said  steamers  for  the  year  1883,  and  are  in  my  opinion 
estopped  from  denying  its  validity  so  far  as  the  transactions 
of  that  year  are  concerned. 

Then  as  to  the  defendants  the  Canadian  Pacific  Railway 
Company.  By  an  agreement  executed  by  the  Ontario  and 
Quebec  Railway  Company  on  4th  January,  1884,  and  by 
the  Canadian  Pacific  Railway  Company  on  23rd  January, 
1884,  the  Canadian  Pacific  Railway  Company  expressly 
assume  all  contracts  entered  into  by  the  said  Toronto,  Grey, 
and  Bruce  Railway  Company  in  relation  to  operating  the 
traffic  of  the  said  last  mentioned  company's  line,  and  of  all 
rentals  and  charges  in  connection  with  any  wharves, 
steamers,  lands,  or  other  property  or  equipment  "  used  by 
or  service  rendered  to  the  said  Toronto,  Grey,  and  Bruce 
Railway  Company  in  connection  with  the  operation  of  its 
line,  the  whole  as  more  particularly  set  forth  in  the  deed 
of  lease  of  the  Toronto,  Grey,  and  Bruce  Railway  Company 
to  the  lessors  hereinbefore  referred  to,  and  in  the  schedule 
thereto  annexed."  This  schedule  embraces  the  agreement 
now  in  question.  This  lease  was  ratified  by  the  Act  47  Vic. 
ch.  54,  (D.)  and  is,  in  my  opinion,  conclusive  against  these 
defendants. 
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Judgment.  I  have  been  considering  the  case,  assuming  the  agree- 
Oalt,  O.J.  iiient  with  the  plaintiffs  to  be  ultra  vires  of  the  Toronto, 
Grey,  and  Bruce  Railway  Company ;  but,  in  my  opinion,  the 
agreement  is  unobjectionable.  There  is  no  undertaking  on 
the  part  of  the  railway  company  to  apply  any  of  their 
funds  to  paying  the  steamship  company.  The  agreement 
amounts  to  this:  there  shall  be  certain  joint  rates  charge- 
able to  passengers  and  freight  by  the  steamship  company 
and  the  railway  company,  to  be  divided  in  certain  propor- 
tions, and  if  it  should  be  found  that  the  proportion  payable 
to  the  steamship  company  did  not  at  the  end  of  the  season 
amount  to  the  sum  therein  stipulated,  then  that  the  defici- 
ency should  be  made  good  by  a  rebate  from  the  share  of 
the  railway  company  ;  and,  on  the  other  hand,  if  the 
steamship  company  received  more  than  the  sums  mentioned 
in  the  agreement,  the  railway  company  were  entitled  to  a 
share  of  the  surplus.  This  is  manifest  from  the  provision 
at  the  end  of  the  thirteenth  condition  of  the  agreement : 
And  it  is  further  agreed  that  the  accounts  of  the  said 
company  shall,  as  far  as  practicable,  be  adjusted  monthly, 
,  and  the  final  adjustment  shall  be  made,  and  the  above 

rebate''  (this  refers  to  both  the  cases  I  have  mentioned) 
"  allowed,  and  the  balance  due  to  either  party  paid  over  at 
or  as  soon  as  may  be  after  the  close  of  the  navigation  in 
each  season." 

Both  motions  must  be  discharged.  There  will  be  no  costs. 
EosE,  J. : — 

On  the  argument  I  was  convinced  that  the  agreement 
had  been  put  an  end  to  by  the  notice,  and  that  the  plaintiff 
company  had  so  treated  it,  and  only  fell  back  upon  it,  or 
endeavoured  to  do  so,  when  satisfactory  arrangements  could 
not  be  come  to,  in  order  to  perfect  a  new  agreement. 

Further  consideration  has  confirmed  me  in  that  view ; 
and  I  cannot  feel  any  doubt  that  as  to  it  my  learned 
brother  Street  arrived  at  the  proper  conclusion  at  the  trial. 

Upon  the  question  of  ultra  vires,  I  am  inclined  to  accept 
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the  view  of  the  learned  Chief  Justice,  that  the  agreement  Judgment, 
to  secure  to  the  plaintiff  company  a  minimum  sum  out  of    rqse,  J. 
the  joint  earnings  was  not  within  the  objection  taken,  as 
it  may  well  be  urged  that  the  fund  out  ol'  which  the 
amount  w^ould  be  paid  would  not  have  been  in  existence 
but  for  the  agreement. 

The  general  assets  of  the  railway  company  were  not 
pledged  by  the  agreement,  but  only  the  fund  created  by 
the  joint  venture,  i.  e.,  the  joint  earnings,  and  so  long  as 
the  claim  is  confined  by  the  agreement  to  such  sum,  it  is 
difficult  to  apply  the  reasoning  of  the  cases  cited  to  the 
argument  of  ultra  vires. 

As  to  the  agreement  by  the  railway  company  to  give  all 
the  traffic  to  the  plaintiffs'  company,  which  was  urged  to 
have  been  in  contravention  of  sec.  60  of  the  C<)nsolidated 
Railway  Act  of  1879,  it  is  clear  that  such  section  is  not 
applicable  as  it  refers  to  railway  companies  only. 

But  whether  any  difficulties,  such  as  suggested,  existed 
at  the  date  of  the  agreement,  it  seems  to  me  clear  beyond 
reasonable  doubt  that  the  effect  of  the  legislation,  chs.  54 
and  61  of  47  Vic,  (D.)  was  to  remove  all  question — to 
validate  all  that  otherwise  would  have  been  invalid — and  to 
empower  the  railway  companies  to  carry  out  the  agree- 
ment in  question,  which  agreement  was  sufficiently  referred 
to  in  the  Acts,  and  which  I  cannot  doubt  it  was  intended 
should  be  embraced  in  the  vitalizing  clauses  of  the  Acts. 

As  to  the  costs,  I  also  agree  as  to  what  was  done  by  my 
learned  brother  Street,  even  were  his  discretion  a  proper 
subject  for  review.  The  railway  companies  opposed  the 
whole  claim  of  the  plaintiff"  as  to  the  minimum  sum,  and 
so  the  hearing  or  trial  was  necessary.  So  far  as  the  plain- 
tiff* company  increased  such  costs  by  its  unsuccessful  claim, 
the  order  has  protected  the  defendants. 

I  agree  that  the  motions  should  be  discharged  without 
costs. 

MacMahon,  J.,  concurred. 

Motion  dismissed. 
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KeGINA  V.  DOWLING. 

Justice  of  the  peace — Fraud  on  cheese  factory — 51  Vic.  ch.  33,  (  0. ) — Offence 
outside  of  county — Jurisdiction  of  police  magistrate — Certiorari — 
Ultra  vires. 

The  defendant  was  tried  at  Belleville  before  the  police  magistrate  of  the 
county  of  Hastings  and  convicted,  for,  amongst  other  things,  supplying 
milk  from  which  the  cream  or  strippings  had  been  taken  or  kept  back. 
The  factory  was  in  Hastings,  but  the  defendant  resided  and  the  milk 
was  supplied  in  the  county  of  Lennox  and  Addington.  \ 

Held,  that  the  police  magistrate  of  Hastings  had  no  jurisdiction  to  try  the  ! 
offence  and  the  conviction  must  be  quashed.  j 

Held,  also,  that  certiorari  has  not  been  taken  away  in  such  cases  ;  but, 
even  if  it  had,  the  court  would  not  be  justified  in  refusing  to  examine  { 
the  evidence  to  see  if  the  magistrate  had  jurisdiction. 

Statement.       This  was  an  application  to  quash  four  convictions  made 
under  51  Vic.  ch.  32,  (0.),  amongst  other  things,  for  sup- 
plying milk  from  which  the  cream  or  strippings  had  been  \ 
taken  or  kept  back.  | 

In  Michaelmas  Sittings,  1888,  Shepley,  supported  the 
order  nisi.  \ 
Burdett  and  Holman,  contra. 

June  29,  1889.    Rose,  J. | 

The  convictions  were  under  51  Vic.  ch.  32,  (0.),  and  so 
far  as  necessary  for  the  consideration  of  these  motions 
were  for  supplying  milk  from  which  cream  or  strippings 
had  been  taken  or  kept  back.  | 

The  defendant  did  not  live  in  Hastings,  but  in  the 
adjoining  county  of  Lennox  and  Addington.  The  factory 
was  in  Hastings.  The  magistrate  was  the  police  magis- 
trate for  Hastings,  and  the  trial  was  in  Belleville. 

One  Gould  managed  the  factory,  and  hired  a  man  to  go 
to  the  stand  at  which  the  defendant  delivered  the  milk, 
being  in  Lennox  and  Addington,  and  there  accept  the  milk, 
and  take  it  to  the  factory. 
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Goulds  evidence  on  this  point  was  as  follows:  ''lam  Judgment 
the  owner  of  cheese  factory.    I  employ  milk  driver.    I    j^ose,  J, 
generally  take  milk  from  patron^  from  the  stand ;  they 
put  the  milk  on  the  stand.    The  milk  drawer  is  supposed 
to  be  responsible  for  the  milk  after  he  takes  possession  of  it." 

Joshua  Sager  ssbid  :  "  I  have  drawn  the  milk  from  Dow- 
ling  to  Gould's  cheese  factory,  me  and  my  boy.  I  cannot 
say  whether  I  or  my  boy  drew  on  6th  and  l^th.  *  *  Mr. 
Oould  hired  m-e  to  draw  the  milk." 

The  convictions  were  for  offences  committed  in  the 
^county  of  Hastings. 

The  statute  makes  it  an  offence  to  supply  to  a  cheese 
or  butter  manufactory,  or  the  owner  or  manager  thereof) 
to  be  manufactured,  milk  from  which  cream  has  been  taken* 
or  strippings  held  back. 

I  am  clearly  of  the  opinion  that  the  supplying  was  not 
"within  Hastings  but  within  Lennox  and  Addington,  and  so 
liot  an  offence  within  the  jurisdiction  of  the  police  magis- 
trate. 

Certiorari  has  not  been  taken  away  in  this  case,  and 
even  if  it  had  I  would  not  think  that  the  Court  would  be 
justified  in  refusing  to  examine  the  evidence  to  see  if  the 
magistrate  had  jurisdiction.  I  need  not  repeat  what  I  have 
said  at  length  in  Regina  v,  Elliott^  12  O.  R.  524. 

I  may  also  refer  to  the  6th  ed.  of  Paley  on  Convictions^, 
pp.  124,  132  to  143,  197  to  204,  207,  and'^430. 

I  have  not  overlooked  the  case  of  Regina  v.  Aiyihrose 
16  O.  R.  251,  to  which  I  was  referred. 

As  the  conviction  must  in  my  opinion  be  quashed  on  the 
above  ground  it  is  unnecessary  to  consider  any  of  the 
other  objections  urged. 

The  Act  has  by  the  decision  in  Regina  v^Waaon,  17  0.  R 
58,  been  held  by  the  Judges  of  the  Queens  Bench  Division 
ultiu  vires  the  Ontario  Legislature.  As  this  question  was 
not  argued  before  us  we  express  no  opinion  upon  it. 

The  order  must  go  to  quash  the  several  convictions 
without  costs,  and  with  the  usual  order  of  protection. 

Galt,  C.  J,,  and  MacMaHoN,  J.>  concurred. 
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Balzer  V.  Thb  Corporation  of  the  Township  of  Gos- 
FiELD  South  and  the  Corporation  of  the  County 
of  Essex. 


Municipal  corporations  -Assumption  of  township  road  hy  county — LidbilUy 
of  county — Remedy  over  against  township — Municipal  Act,  sees.  531, 
sub-sees.  1,  4-,  533,  566,  sub-sec.  5 — Construction  of. 

Action  by  plaintiff  for  damages  for  the  loss  of  his  horse  which  was  killed 
by  falling  into  a  ditch  dug  by  the  township,  on  a  road  therein,  under  a 
drainage  by-law.  The  township  council  had  passed  a  by-law  for  open- 
ing and  establishing  this  road,  and  shortly  after  the  county  council  had 
passed  a  by-law,  "assuming  the  road  as  a  county  road  of  the  said 
county  for  the  purpose  of  expending  thereon  the  county  appropriation, 
and  for  such  purpose  only."  The  mone}-  of  the  county  was  expended 
from  year  to  year  on  the  said  road.  The  county  b^'-law  was  proposed 
or  seconded  by  the  township  reeve,  and  its  validity,  although  never 
assented  to  by  by-law,  wa«  never  disputed  by  the  township. 

Hefd,  that  by  their  by-law  the  "county  had  assumed  the  road  as  a  county 
road,  and  there  was  no  pow«!r  in  the  statute  authorizing  them  to  limit 
the  assumption  in  the  mardier  proposed  ;  and  that  under  the  circum- 
stances the  county  could  not  set  up  the  absence  of  a  township  by-law 
assenting  to  the  assumption. 

Sees.  583  and  566,  sub-see.  5  of  R.  S,  0.  ch.  184,  relied  on  by  the  eounty, 
were  held  not  applicable  to  this  case. 

Held,  also,  that  the  county,  under  sec.  531,  sub-sec,  1,  weie  boiand  tc 
keep  the  road  in  repair  and  were  liable  to  plaintiff;  but  under  sub-sec. 
4,  they  were  entitled  to  judgment  over  against  the  township. 


Statement.      This  was  an  action  tried  before  Street,  J.,  and  a  jury^ 


at  Sandwich,  at  the  Spring  Assizes  of  1889. 

The  action  was  brought  to  recover  damages  for  the  loss  of 
a  horse  which  was  killed  by  falling  into  a  ditch  dug  by 
the  township  on  a  road  known  as  the  Western  Division 
Road,  within  the  township,  under  a  drainage  by-law,  which 
ditch  was  unfenced  and  encroached  to  nearly  one  half  the 
width  of  the  road,  and  beyond  dispute  was  very  dangerous. 

The  township  in  their  statement  of  defence  alleged  that 
the  road  in  question  had  been  opened  as  a  county  road  by  a 
by-law  passed  by  the  county  council  on  l(jth  June,  1881, and 
had  ever  since  been  under  the  jurisdiction  of  the  county 
council.  They  further  alleged  that  the  accident  happened 
through  the  negligence  of  the  plaintiff. 
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The  county  in  their  statement  of  defence  denied  the  Statement, 
assumption  by  them  of  the  road  in  question  as  a  county 
road,  and  of  any  responsibility  on  their  part  to  maintain 
the  ditch  and  highway,  or  either  of  them.    They  also 
alleged  negligence  on  the  part  of  the  plaintiff. 

Certain  questions  were  submitted  to  the  jury  by  the 
learned  Judge,  and  upon  theii*  answers  he  gave  the  follow- 
ing judgment  : 

"  Upon  the  findings  of  the  jury  I  order  that  judgment 
herein  be  entered  on  or  after  the  fifth  day  of  the  next 
sittings  of  the  Divisional  Court  for  the  plaintiff"  against  the 
defendants,  the  corporation  of  the  County  of  Essex,  for 
$350,  with  full  costs  of  the  action  ;  and  that  the  said 
last  mentioned  defendants  do  have  judgment  entered  in 
their  favour,  at  or  after  the  date  of  the  entry  of  such 
judgment  against  them  by  the  plaintiffs  to  recover  over 
from  the  defendants,  the  corporation  of  the  township 
of  Gosfield  South,  the  amount  of  the  judgment  to  be 
entered  for  the  plaintiff  against  the  defendants,  the  cor- 
poration of  the  county  of  Essex,  including  the  plaintiff''s 
costs  taxed  therein." 

The  defendants,  the  corporation  of  the  county  of  Essex, 
gave  notice  of  motion  to  set  aside  the  judgment  for  the 
plaintiff*  and  to  enter  judgment  for  the  defendants,  the 
county. 

The  defendants,  the  corporation  of  the  township  of 
Gosfield  South,  moved  to  set  aside  the  judgment  against 
them,  and  to  have  judgment  entered  in  their  favour. 

In  Easter  Sittings,  June  4th,  1889,  the  motions  were 
argued. 

Aylesworth,  for  the  defendants,  the  corporation  of  the 
county  of  Essex. 

W.  R.  Meredith,  Q.G.,  ior  the  defendants,  the  corpora- 
tion of  the  township  of  Gosfield  South. 

Lash,  Q.  C,  for  the  plaintiff'. 
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Argument.  The  following  cases  were  referred  to :  G&rpomticm  of 
'Femhroke  v.  Canada  Central  B.  W.  Co.y  3  O.  R.  503. ; 
Regina  v.  Corporation  of  Perth,  6  0.  R.  195. 

June  29,  1889.    Galt,  C.  J.  :— 

Before  considering  the  questions  raised  by  the  defendants 
I  may  state  that  on  the  findings  of  the  jury  supported  as 
they  are  by  the  evidence,  there  is  no  question  as  to  the 
right  of  the  plaintiff  to  recover  damages  for  the  lass 
sustained  by  him. 

The  fact  that  the  road  in  question  was  a  township  road 
unless  assumed  by  the  county  was  undisputed. 

The  council  of  the  township  on  the  28th  May^  1881, 
passed  a  by-law  for  opening  and  establishing  this  road. 
On  the  16th  June,  1881,  the  county  council  passed  a  by- 
law "  assuming  the  road  as  a  county  road  of  the  said  county 
of  Essex  for  the  purpose  of  expending  thereon "  the  county 
appropriation,  and  for  such  purpose  only." 

At  the  trial  it  was  urged  that  this  was  no  assumption, 
and  that  there  vras  no  assent  on  the  part  of  the  town- 
ship by  by-law.  It  was  proved,  however,  that  the 
money  of  the  county  had  been  expended  from  year  to 
year  on  the  road ;  and  it  was  proved  that  the  reeve 
of  the  township  proposed  or  seconded  the  by-law, 
and  the  township  had  never  disputed  its  validity.  The 
learned  Judge  held  that  the  road  was  a  county  road,  and 
that  the  county  was  responsible  to  the  plaintiff.  He, 
therefore  gave  judgment  in  his  favor  against  the  county, 
and,  so  far  as  the  plaintiff  was  concerned,  dismissed  his 
action  against  the  township.  The  learned  Judge  then 
held  (under  the  circumstances  to  which  I  am  about  to 
refer)  that  the  township  was  responsible  to  the  county, 
and  gave  judgment  against  them;  the  fact  being  that  in 
the  year  1881,  the  municipal  council  had  passed  a  drainage 
by-law  under  which  the  ditch  in  question  had  been  cut  by 
them. 
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I  will  consider  now  the  motion  of  the  county.  The  Judgment, 
motion  is  :  Galt,  C.J. 

1.  That  the  verdict  is  contrary  to  law  and  evidence. 
This  point  I  have  already  considered. 

2.  That  the  Western  Division  Uoad  had  not  been 
assumed  by  the  corporation  of  the  county  of  Essex  at  all, 
or  had  not  been  assumed  by  by-  law  with  the  assent  of  the 
corporation  of  the  township  of  Gosfield  South,  and  was  not 
under  the  jurisdiction  of  the  corporation  of  the  county  of 
Essex,  but  was  under  the  jurisdiction  of  the  township  of 
Gosfield  South  ;  and  also  claiming  their  costs  against  the 
township. 

Mr.  Aylesworth  in  his  argument  referred  to  sec.  533.  (I 
may  mention  that  throughout  this  judgment  when  I  refer 
to  a  section  I  have  reference  to  the  Municipal  Act,  R  S.  0., 
ch.  184).  This  section  does  not  apply  to  the  present  case, 
for  the  road  now  in  question  was  not  a  township  or  county 
boundary  line  (This  branch  of  his  argument  was  directed 
to  the  effect  of  the  naoheys  expended  by  the  county  on  the 
road).  He  referred  also  to  sec.  554.  This  has  reference 
not  to  a  road  within  any  municipality  but  to  roads 
passing  from  or  through  an  adjoining  municipality,  and 
appears  to  me  to  have  reference  rather  to  township  than 
county  municipalities. 

The  next  see.  was  566,  sub-sec.  5,  which  authorizes  a 
county  council  to  pass  by-laws  for  granting  to  any  town- 
ship aid  by  loan  or  otherwise  towards  opening  or  making 
any  road,  &;c.,  in  the  township,  in  cases  where  the  council 
deems  the  county  at  large  sufficiently  interested  in  the 
work  to  justify  such  assistance,  but  not  sufficiently  in- 
terested to  justify  the  council  in  at  once  assuming  the  same 
as  a  county  work. 

There  can  be  no  question  as  to  the  power  of  a  county  to 
grant  aid  to  a  township  under  this  clause  in  cases  where 
the  council  does  not  consider  the  road  under  consideration 
to  be  of  such  importance  as  to  justify  the  council  in  assum- 
ing it  as  a  county  road  ;  but  in  the  case  now  before  us  the 
council  did  assume  it  as  a  county  road.   It  is  true  there  is 
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Judgment,  a  qualification  added ;  but  I  see  nothing  in  the  statute  to 
Galt,  C.J.  authorize  the  council  to  pass  a  by-law  opening  the  road  as 
a  county  road,  and  at  the  same  time  to  limit  the  assumption 
in  the  manner  proposed.  Moreover  to  bring  the  council 
within  the  sub-section  it  appears  to  me  necessary  that  the 
amount  intended  to  be  lent  or  advanced  should  be  stated. 

It  was  then  urged  that  as  there  was  no  by-law  on  the 
part  of  the  township  the  county  council  had  no  power  to 
assume  the  possession  of  the  road.  In  considering  this 
view  it  must  be  borne  in  mind  that,  so  far  as  the  present 
contention  is  concerned,  there  is  no  allegation  on  the  part 
of  the  township  that  they  did  not  assent  to  the  by-law,  on 
the  contrary  they  have  always  acted  under  it,  and  received 
whatever  money  they  could  get  from  the  county. 

It  appears  to  me,  therefore,  the  county  cannot  now  be 
heard  to  say  they  are  not  liable  to  the  plaintiff  for  injury 
sustained  owing  to  the  road  being  out  of  repair,  because 
although  true  it  is  they  assumed  the  road,  they  are  not 
responsible  because  their  assumption  was  not  assented  to 
by  b3'-law  on  the  part  of  the  township.  As  to  the  duty 
of  a  county  council  after  assuming  a  road,  see  Rose  v. 
Corporation  of  Stormont,  etc.,  22  U.  C.  R.  531. 

This  motion,  therefore,  so  far  as  the  plaintiff  is  concerned, 
must  be  dismissed  with  costs. 

I  will  consider  the  matter  of  the  costs  as  between  the 
count}^  and  township  hereafter. 

The  motion  of  the  township  was  :  that  the  judgment  is 
contrary  to  law  and  evidence  :  that  the  road  upon  which 
the  damage  was  sustained  is  a  road  assumed  by  the  county 
council,  and  is  wholly  under  the  jurisdiction  of  the  county 
of  Essex ;  and,  if  they  are  found  liable,  then  for  a  new 
trial  on  the  merits,  and  in  reduction  of  damages,  if  any. 

Mr.  Meredith,  contended  that  as  the  learned  Judge  held 
at  the  trial  that  this  was  a  county  road  the  township  is 
not  liable. 

The  section  under  which  this  judgment  was  given  is  sec» 
531,  sub-sec.  1  and  4. 
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Sub-sec.  1.  "Every  public  road,  street,  bridge,  and  high-  Judgment, 
way  shall  be  kept  in  repair  by  the  coporation,  *    *    and  q^l^,  C.J. 

*  *  the  corporation  *  *  shall  be  civilly  respon- 
sible for  all  damages  sustained  by  any  person  by  reason  of 
such  default." 

It  was  under  this  sub-section  judgment  was  given  against 
the  county. 

Sub-sec.  4.  "  In  case  an  action  is  brought  against  a  muni- 
cipal corporation  to  recover  damages  sustained  by  reason 
of  any  obstruction,  excavation  or  opening  in  a  public  high- 
way *  *  made,  left  or  maintained  by  another  corpor- 
ation *  *  the  corporation  shall  have  a  remedy  over 
against  the  other  corporation  or  person  for,  and  may  enforce 
payment  accordingly  of,  the  damages  and  costs,  if  any, 
which  the  plaintiff  in  the  action  may  recover  against  the 
municipal  corporation." 

It  was  urged  by  Mr.  Meredith  that  as  the  ditch  was  con- 
structed under  a  drainage  by-law,  the  construction  was 
legal,  and  no  action  could  be  maintained.  This  does  not 
appear  to  me  to  be  correct.  The  county  council  were 
bound  to  keep  the  road  in  repair.  It  was  out  of  repair  by 
reason  of  an  excavation  made  by  the  township  council, 
consequently  the  county  were  responsible.  It  was  a  matter 
of  indifference  to  the  plaintiff  as  to  what  occasioned  the 
defect.  Then,  under  the  express  provisions  of  sub-sec.  4, 
where  an  action  is  brought  to  recover  damages  by  reason 
of  any  excavation  made  by  another  corporation,  the  corpor- 
ation shall  have  a  remedy  ovei"  against  the  other  corporation. 
■  The  only  remaining  question  is  as  to  the  costs  of  the 
county  which  they  claim  shall  be  paid  by  the  township. 

The  question  of  costs  was  for  the  learned  Judge  at  the 
trial,  and  I  do  not  see  how  we  can  interfere. 

Both  motions  will  be  dismissed  with  costs  to  the  plain^- 
tiff  ;  no  costs  as  between  the  county  and  township  of  these 
motions. 

Rose  and  MacMahon,  JJ.,  concurred. 
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[COMMON  PLEAS  DIVISION.] 

SiNDEN  V.  Brown. 

Justice  of  the  Peace — Action  against — Summary   Convictions   Act — Im- 
■prisonment  for  non-payment  of  fine  after  payment  of  costs. 

A  conviction  under  the  Summary  Convictions  Act,  required  the  defend- 
ant to  pay  a  fine  and  costs  ;  in  default  of  payment  distress,  and  in 
default  of  sufficient  distress  imprisonment.  The  plaintiff  paid  the  costs, 
and  was  subsequently  arrested  and  imprisoned  for  non-payment  of  the 
fine.  The  conviction  and  commitment  remained  in  force  unquashed. 
In  an  action  of  trespass  for  false  imprisonment. 

Held,  that  the  conviction  could  be  enforced  by  imprisonment  for  non- 
payment of  the  fine  notwithstanding  the  payment  of  the  costs,  and 
therefore  with  the  conviction  remaining  in  force,  the  action  was  not 
maintainable. 

The  law  laid  down  in  Trigerson  v.  Board  of  Police  of  Cobourg,  6  0.  S.  405, 
not  followed  in  this  respect. 

Statement.      This  was  an  action  of  trespass  for  false  imprisonment 
against  a  justice  of  the  peace. 

The  cause  was  tried  before  Armour,  C.  J.,  and  a  jury,  at 
Simcoe,  at  the  Spring  Assizes  of  1889. 

The  plaintiff  was  convicted  for  a  violation  of  the  second 
part  of  the  Canada  Temperance  Act  for  selling  liquor,  and 
was  required  to  pay  the  sum  of  $50  and  $6.95  costs ;  in 
default  of  payment,  distress  ;  and,  in  default  of  sufficient 
distress,  imprisonment,  &c. 

The  plaintiff,  before  arrest,  paid  the  costs.  Subsequently 
a  warrant  of  commitment  was  issued  for  non-payment  of 
the  fine,  under  which  the  plaintiff  was  imprisoned.  It  was- 
urged  that  there  was  no  right  to  enforce  the  conviction  by 
imprisonment  for  non-payment  of  the  fine  after  payment 
of  the  costs. 

The  conviction  and  commitment  remained  in  force 
unquashed. 

The  learned  Chief  Justice  withdrew  the  case  from  the 
jury,  and  gave  judgment  for  the  defendant,  dismissing  the 
action  with  costs,  stating  as  follows  :  "  Whatever  was  done 
was  done  as  a  justice  of  the  peace;  the  conviction  is  not 
quashed,  and  no  notice  has  been  given  within  six  months. 
On  all  these  grounds  I  think  you  fail." 
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In  Easter  Sittings  1889,  Mackenzie,  Q.C.,  moved  to  set  Argument, 
aside  the  judgment  for  defendant  and  for  a  new  trial. 

In  the  same  sittings  May  23,  1889,  V.  Mackenzie^  Q.C., 
supported  the  motion. 

K  Martin,  Q.  C.  contra. 

June  29,  1889.    Rose,  J.  :— 

The  plaintiff's  contention  involves  the  proposition  that 
if  a  defendant,  who  has  been  adjudged  to  pay  a  penalty 
and  costs,  manages  to  induce  the  magistrate  to  accept  the 
costs,  or  ever  so  small  a  sum  on  account  of  penalty  and 
costs,  there  remains  no  power  to  enforce  payment  of  the 
balance. 

It  is  clear  having  regard  to  the  provisions  of  sees.  97,  98,. 
of  R  S.  C,  ch.  178,  that  the  commitment  is  not  intended 
as  a  punishment,  but  as  a  means  of  coercion  to  pay  the 
penalty  and  costs.  See  Regina  v.  Morris,  21  U.  C.  K  392, 
at  p.  395,  and  Regina  v.  Good,  in  which  we  have  just 
delivered  judgment,  (a) 

I  would  have  had  no  difficulty  in  at  once  coming  to  the 
conclusion  that  the  contention  was  quite  untenable,  had  it 
not  been  for  the  judgment  in  Trigerson  v.  Board  of 
Police  of  Cobourg,  6  O.  S.  405,  cited  by  Mr.  Mackenzie. 

In  that  case  there  was  a  levy  of  part  by  distress,  and  a 
return  that  the  party  had  no  more  goods,  and  imprison- 
ment for  the  remainder  of  the  penalty. 

The  plea  setting  up  the  facts  in  answer  to  an  action  of 
trespass  for  false  imprisonment  was  held  bad  for  many 
reasons,  one  of  which  was  stated  as  follows  :  "  Because,  the 
plaintiff  had  been  imprisoned  after  part  of  the  fine  had 
been  paid,  which  is  against  law." 

This  is  the  only  authority  cited,  and  I  have  looked 
through  many  books  and  have  found  none  to  the  like  effect. 

The  case  of  Regina  v.  Wyatt,  2  Ld.  Raym.  1189,  and  11 
Mod.  54,  referred  to  in  Burn's  J.  P.,  30th  ed.,  vol.  i.,  p.  867, 
and  Paley  on  Convictions,  Gth  ed.,  323-326,  is  authoi'ity 
only  for  the  proposition  by  Holt,  C.  J.,  that  "if  a  man  is. 
(a)  Post  p.  725. 


708 


THE  ONTARIO  REPORTS,  1889- 


[vol. 


Judgment,  under  three  convictions,  and  his  goods  are  sufficient  to 
Rose,  J.  answer  two  of  them,  the  money  shall  be  paid  and  he  shall 
stand  in  the  pillory  for  the  third ;  but  on  one  conviction, 
if  he  want  but  two  shillings  in  the  whole,  the  justices 
cannot  take  it,  but  he  must  be  imprisoned,  and  stand  in 
the  pillory  for  it  afterwards." 

Powell,  J.,  said :  "  The  return  is  necessary  ;  because  he 
may  levy  only  part,  and  then  further  process  should  go 
out :  for  if  the  whole  cannot  be  levied,  then  the  justices 
must  go  upon  another  part  of  the  Act." 

This  case  is  referred  to  as  deciding  that  where  a  penalty 
and  corporeal  punishment  in  substitution  are  awarded,  there 
cannot  be  a  collection  of  part  of  the  penalty  and  infliction 
of  the  punishment,  as  it  is  said  the  law  never  intended  that 
a  man  should  suffer  both  punishments  for  one  conviction. 

Regina  v.  Barton,  13  Q.  B.  389,  cited  in  Paley,  6th  ed.,  p. 
299,  is  authority  for  the  proposition  that  where  corporeal 
punishment  is  substituted  for  the  penalty  in  the  event  of 
its  non-payment,  such  punishment  must  not  extend  to  the 
non-payment  of  costs,  because  it  is  not  the  method  by 
which  the  penalty  is  "  recoverable"  within  the  meaning  of 
sec.  18,  11  &  12  Vic.  ch.  43. 

In  that  case  Wightman,  J.,  said  :  "  The  stocks  is  a  per- 
sonal punishment  substituted  for  the  pecuniary  penalty 
where  that  cannot  be  levied,  not  a  means  provided  for 
recovering  the  penalty.'' 

In  the  case  before  us  there  had  been  a  warrant  of  dis- 
tress, and  a  return  of  no  sufficient  distress,  and  nothing  was 
levied. 

The  report  of  the  Trigerson  Case  is  from  manuscript 
reports  in  Judge's  Chambers,  as  appears  from  the  frontis 
page,  published  in  1858.  The  decision  was  in  the  5th  Vic. 
1842,  and  is  necessarily,  no  doubt,  very  meagre.  The  plead- 
ings are  not  set  out.  It  would  appear  as  if  the  defence 
considered  was  by  some  one  other  than  the  board,  as  wit- 
ness the  words :  "  Averred  that  he  had  made  part  of  the 
sum  directed  to  be  levied."  The  statutes  are  not  referred 
to,  nor  are  any  cases  cited. 
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I  think  it  would  be  unsafe  to  rely  upon  the  case  as  Judgment, 
reported  as  authority  for  the  plaintiff's  contention,  especi-  rqsk,  J. 
ally  where  no  other  case  prior  or  subsequent  has  been 
referred  to  by  counsel  to  support  the  same  proposition. 
Indeed  had  we  the  plea  set  out  at  length,  the  full  state- 
ment of  facts  might  confine  the  language  used  in  the 
judgment  within  the  limits  assigned  by  the  cases  to  which 
I  have  referred. 

I  come  to  the  conclusion  that  the  objection  is  not  valid  ; 
and  that,  therefore,  with  the  conviction  remaining  in  force, 
the  action  was  not  sustainable. 

It  is  unnecessary  to  refer  to  the  other  grounds  taken  by 
Mr.  Martin  in  support  of  the  judgment. 

The  motion  will  be  dismissed,  with  costs. 

Galt,        and  MacMahon,  J.,  concurred. 
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Regina  V.  FlI'E. 

■Justice  of  the  ptace — MaUciom  injuries  to  proper'ty  Act — M.  S.  C.  ch.  168— ^ 
Warrant  of  commitment  —  Omission  of  "  unlawfully — -  Effect  of 
Omission  of  amount  of  damage. 

Under  sec,  58  of  the  Malicious  Injuries  to  Property  Act,  K.  8.  0.  ch.  168, 

the  oflfenc©  must  be  "unlawfully  and  maliciously"  committed,  and  the 

damage  must  exceed  twenty  dollars. 
In  this  case  the  warrant  of  commitment  charged  the  offence  as  having  been 

wilfully  and  maliciously  committed,  omitting  the  word  * '  unlawfully, " 
Held,  that  this  was  fatal  to  the  commitment  and  it  was  directed  to  be 

quashed. 

Held)  also,  that  the  commitment  should  have  alleged  that  the  damage 
exceeded  twenty  dollars. 

Statement.  This  was  a  motion  to  make  absolute  an  order  nisi  to 
quash  a  warrant  of  commitment  made  by  two  justices  of 
the  peace  for  the  county  of  Peterborough,  on  the  6th  of 
September  J  1888,  committing  the  defendant  Robert  Fife 
to  gaol  at  Peterborough,  to  stand  his  trial  at  the  then  next 
ensuing  Court  of  competent  jurisdiction,  for  that  "  he 
did,  on  the  night  of  the  27th  of  August  last  past,  wilfully 
and  maliciously  burn  down  a  fence,  the  property  of  the 
said  Alexander  Kemp." 

In  Easter  SittingS3  May  20,  1889;  W.  M»  Douglas,  sup- 
ported the  order. 

No  one  appeared  to  shew  cause. 

June  29^  1889.    MacMahon,  J. 

The  commitment  is  for  an  offelice  undel*  the  Malicious 
Injuries  to  Property  Act,  R.  S.  C.  ch.  168,  and  is  intended 
to  be  under  section  58  of  that  Act ;  and  under  that  section 
the  oftende  must  have  been  "  unlawfully  and  maliciously  " 
committed.  The  commitment  leaves  out  "  unlawfully/' 
and  charges  the  offence  as  having  been  "  wilfully  "  and 
maliciously  committed. 

The  objection  to  the  commitment  for  want  of  the  aver- 
ment that  the  damage  Was  "  unlawfully  "  done  is  fatal : 
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Rex  V.  Ryan,  2  Moo.  C.  C.  15  ;  Chmier  v-.  Greame,  13  Q.  Judgment. 
B.  216  ;  Rex  v.  Turner,  1  Moo.  C.  0.  239.  MacmIhok, 

And  where  a  statute  made  it  a  felony  "  wilfully  and 
maliciously  "  to  do  an  act,  an  omission  to  charge  the  offence 
as  having  been  "  wilfully  "  done,  was  held  bad,  though  it 
was  stated  to  be  done  "utilawfuUy  and  maliciously"!  Regina 
V.  Davis,  1  Leach  C.  C,  4th  ed.,  493  ;  Regina  v.  Bent,  1 
Den.  C.  C.  157  ;  Archbold's  Criminal  Pleading,  19th  ed.,  65 

Section  58  only  authorizes  the  committal  for  trial  for 
the  misdemeanour  when  the  damage  or  injury  to  the  pro- 
perty is  to  an  amount  exceeding  $20 ;  and  it  is  objected 
that  the  warrant  of  commitment  does  not  shew  the  amount 
of  the  damage  or  injury  to  the  property  destroyed. 

It  was  held  in  Regina  v.  Thoman,  12  Cox  54,  under  the 
Imperial  Act  24  &  25  Vic.  ch.  97,  sec.  51,  which  is  the  same 
as  section  58  of  our  Act,  that  it  was  necessary  to  allege 
that  the  amount  of  damage  or  injury  to  the  property 
exceeded  five  pounds.  See  also  Regina  v.  Williams,  9 
Cox  338,  and  Charter  v.  Greame,  13  Q.  B.  216,  at  p.  236. 

The  rule  must  be  absolute  to  quash  the  warrant  of 
commitment,  but  without  costs.  There  will  be  the  usual 
order  for  protection  to  the  justices  and  officers. 


Galt,  C.J.,  and  Rose,  J.,  concurred, 
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[COMMON  PLEAS  DIVISION.] 
Brown  v.  McRae. 

Damages—Fire  caused  by  defendant's  negligence— Right  to  set  off  amount 
received  from  insurance  company. 

In  an  action  by  plaintiff  to  recover  damages  for  the  destruction  of  his 
dwelling  house  and  a  quantity  of  chattel  property  caused  by  sparks 
emitted  from  defendant's  steam  tug  through  defendant's  negligence. 

Held,  that  the  defendant  was  not  entitled  to  deduct  from  the  a^inount  of 
damages  found  to  have  been  sustained  by  the  plaintiff,  an  amount  paid 
to  the  plaintiff  by  an  insurance  company  under  an  insurance  on  the 
property. 

This  was  an  action  was  to  recover  from  the  defendant  the 
value  of  the  plaintiff's  dwelling-house,  and  a  quantity  of 
chattel  property  alleged  to  have  been  destroyed  by  fire, 
caused  by  sparks  emitted  by  the  steam  tug  "  W.  F.  McRae," 
plying  on  the  Chenal  Ecarte,  a  navigable  stream,  and  near 
to  the  plaintiff's  dwelling-house,  situate  in  the  Gore  of  the 
township  of  Chatham. 

The  cause  was  tried  before  Street,  J,,  and  a  jurj;  at 
Chatham,  at  the  Spring  Assizes  of  1889. 

At  the  trial  the  jury  found  the  defendant  was  guilty  of 
negligence  in  not  having  proper  pi  otection  to  the  smoke 
stack,  which  caused  sparks  from  the  tug  to  escape  and  set 
fire  to  the  house  :  and  they  valued  the  plaintiff's  house  at 
the  time  it  was  destroyed  at  $500,  and  the  value  of  the 
plaintiff's  other  property  which  was  burned  at  $20. 

The  plaintiff  had  been  paid  by  the  London  Mutual 
Insurance  Company,  in  which  his  property  had  been 
insured,  B250  for  loss  by  destruction  of  his  dwelling,  and 
$79  for  loss  on  the  chattels  destroyed. 

The  learned  Judge  directed  the  jury  that  after  ascer- 
taining the  loss  sustained  by  the  plaintiff  by  the  destruc- 
tion of  his  dwelling  and  other  property,  they  could 
deduct  therefrom  the  amount  received  by  him  from  the 
insurance  company,  and  the  difference  would  be  the  sum 
which  the  plaintiff  would  be  entitled  to  recover  from  the 
defendant  if  he  was  liable  in  the  action. 
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In  accordance  with  this  direction  the  jury  deducted  the  Statement. 
$329  paid  by  the  insurance  company  from  the  $520  which 
they  found  to  be  the  plaintiffs  total   loss,  leaving  the 
amount  of  $191  :  and  the  learned  Judge  ordered  judgment 
to  be  entered  for  the  plaintiff  for  the  said  sum  $191. 

Notice  of  motion  was  given  by  the  plaintiff  to  have  the 
verdict  increased  to  the  amount  of  $599. 

In  Easter  Sittings,  1889,  Meredith,  Q.  C,  supported  the 
motion. 

Osier,  Q.  C,  and  M.  Wilson,  contra. 

June  29,  1889.    MacMahon,  J.  :— 

The  plaintiff's  motion  is  to  have  the  verdict  increased  to 
$599,  that  is,  $500,  the  value  of  the  dwelling ;  $79,  the 
amount  of  other  property  admitted  by  the  insurance  com- 
pany to  have  been  burned,  and  the  $20  being  the  value  of 
chattels  found  by  the  jury  to  have  been  destroyed. 

The  plaintiff  claimed  at  the  trial  that  the  chattel  pro- 
perty destroyed  by  the  fire  was  of  the  value  of  $180  or 
$190,  and  evidence  was  given  in  support  of  this  claim ^ 
which  the  jury  appear  to  think  was  grossly  exaggerated  as 
they  found  the  value  to  be  only  $20,  and  our  judgment 
must  be  based  upon  the  findings  of  the  jury,  and  upon 
these  only. 

The  principles  upon  which  all  the  subsequent  decisions 
have  been  based,  as  to  the  amount  the  plain tifi*  is  entitled 
to  recover  from  a  wrong-doer  who  has  caused  the  destruc- 
tion of  his  property,  have  been  deduced  from  the  case  of 
Mason  v.  Sainshury,  3  Doug.  61.  There  a  party  whose 
property  had  been  burnt  by  a  mob  was  allowed,  after 
receiving  the  amount  of  his  loss  from  an  insurance  office, 
to  sue  the  hundred  on  the  statute  1  Geo.  1.  ch.  5,  for  the 
benefit  of  the  insurers. 

In  Yates  v.  Whyte,  4  Bing.  N.  C.  272,  the  plaintiff  sued 
the  defendants  for  damaging  his  ship  by  collision ;  and  it 
was  held  that  the  defendants  could  not  deduct  from  th^ 
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Judgment,  amount  of  damages  to  be  paid  by  them  the  sum  received 
MacMahon,  by  the  plaintiff  from  the  insurers  in  respect  of  such 
damages.  Tindal,  C.  J.,  said,  at  p.  283  :  "  If  the  plaintiff 
cannot  recover,  the  wrong-doer  pays  nothing  and  takes  all 
the  benefit  of  a  policy  of  insurance."  And  Park,  J.,  in  his 
judgment  referred  to  the  decision  in  Mason  v.  Sainshury, 
and  said  that  it  confirmed  the  general  doctrine  that  the 
wrong-doer  should  be  ultimately  liable,  notwithstanding 
a  payment  by  the  insurers. 

In  Simpson  v.  Thompson,  3  App.  Cas.  279,  Cairns,  Lord 
Chancellor,  in  giving  his  opinion  as  one  of  the  Law  Peers, 
at  pp.  285-6,  quotes  the  judgments  of  Chief  Justice 
Tindal,  and  Mr.  Justice  Park,  in  the  case  of  Yates  v.  Whyte 
in  full,  and  says  that  the  questions  involved  in  Yates  v. 
Whyte  were  analogous  to  those  being  considered  in  the 
case  he  was  then  discussing,  and  were  decisive  of  it. 

Reference  may  also  be  had  to  Darrell  v.  Tihhitts,  5 
Q.  B.  D.  560 ;  Gastellain  v.  Preston,  HQ.  B;  D.  380,  and 
National  Fire  Ins.  Co.  v.  McLaren,  12  0.  K  682. 

The  plaintiff's  motion  must  be  made  absolute  to  increase 
the  judgment  to  the  sum  of  S520,  with  costs. 

Galt,  C.  J.,  concurred. 

Rose,  J.,  w^as  not  present  at  the  argument,  and  took  no 
part  in  the  judgment. 
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[COMMON  PLEAS  DIVISION.] 

Kegina  V.  Flory. 

Taverns  and  shops — Closing  shops — By-law  for — Discrimination — Illegality 
Distress— 51  Vic.  ch.  33  (0.)—37  Vic.  ch.  73,  sec.  2,  sub-sec.  14,  R- 

s.  o.  ch.  m,  sec.  m. 

A  by-law  passed  by  the  town  of  A.  under  sec.  2,  sub-sec  2  of  the  Ontario 
Shops  Regulation  Act,  51  Vic.  ch.  33  (0.)  provided,  section  1,  That  all 
shops,  &c.,  where  goods  were  exposed  or  offered  for  sale  by  retail  in 
the  town,  should  be  closed  at  7  p.m.  on  each  day  of  the  week,  excepting 
Saturday,  from  the  15th  January  to  the  15th  September,  &c.  Section 
3  provided  that  it  should  not  be  deemed  an  infraction  of  the  by-law  for 
any  shopkeeper  or  dealer  to  supply  any  article  after  7  p.m.,  to  mari- 
ners, owners,  or  others  of  steamboats  or  vessels  calling  or  staying  at  the 
port  of  A. 

Held,  that  the  by-law  was  bad  for  that  section  3  was  illegal  in  discrimi- 
nating between  different  classes  of  buyers,  and  different  classes  of 
tradesmen,  and  was  in  contravention  of  sub-sec.  9  of  said  sec.  2  of  the 
Act.  ^ 

A  conviction  of  the  defendant  under  the  by-law  was  therefore  quashed. 

Held,  also,  that  a  provision  for  distress  in  default  of  payment  of  the  fine 
and  costs  imposed,  did  not  constitute  a  part  of  the  penalty  or  punish- 
ment imposed  by  the  by-law,  but  was  merely  a  means  of  collecting  the 
penalty  as  authorized  by  sec.  2,  sub-sec.  14  of  39  Vic.  ch.  33,  (0.)  and 
sec.  421  of  the  Municipal  Act  R.  S.  0.  ch.  184. 

This  was  an  application  to  quash  a  conviction  under  by- Statement- 
law  106,  of  the  town  of  Amherstburg,  passed  under  "  The 
^hops  Regulation  Act  1888,"  5i;Vic.  ch.  33,  sec.  2,  (0.) 

The  following  is  a  copy  of  the  by-law  : 
"BY-LAW  No.  lOG. 

Passed  24th  of  April,  1888. 

A   by-law  regulating  the  closing  of  Shoi^s  in  the  Toiun 
of  Awthersthurg : 

"  Whereas  it  is  desirable  that  all  shops  in  the  town  of  Amherstburg, 
(excepting  those  shops  and  premises,  mentioned  in  section  2  of  this  by- 
law), should  be  closed  at  the  hour  of  seven  of  the  clock  in  the  afternoon 
of  each  day  of  the  week,  excepting  Saturday,  during  jthe  part  of  this 
year  hereinafter  mentioned. 

"  Therefore,  the  municipal  council  of  the  town  of  Amherstburg,  enacts 
as  follows  : 

"1.  That  all  shops,  booths,  stalls,  or  places, where  goods  are  exposed  or 
offered  for  sale  by  retail,  in  the  town  of  Amherstburg,  shall  be  closed  at 
the  hour  of  seven  of  the  clock  in  the  afternoon  on  each  day  of  the 
week,  excepting  Saturday,  during  that  part  of  the  year,  from  the  fif- 
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Statement,    teentli  day  of  the  month  of  January,  to  the  fifteenth  day  of  the  month 
of  September,  in  each  year,  during  the  continuance  of  this  by-law. 

2.  That  this  by-law  shall  not  apply  to  any  shop  where  the  only  busi- 
ness carried  on  is  that  of  a  tobacconist,  news-agent,  hotel,  inn,  tavern^ 
victualling  house  or  refreshment  house,  nor  to  any  premises,  wherein, 
under  license,  spirituous  or  fermented  liquor  is  sold  by  retail  for  consump- 
tion on  the  premises. 

' '  3.  And  provided  that  it  shall  not  be  deemed  an  infraction  of  this 
by-law,  for  any  shop-keeper  or  dealer  to  supply  any  article  after  seven 
of  the  clock  in  the  afternoon,  to  mariners,  owners  or  others  of  steam- 
boats or  vessels  calling  or  staying  at  the  Port  of  Amherstburg. 

*'4,  Any  f person  found  guilty  of  an  infraction  of  this  by-law,  upon^ 
conviction  thereof  before  any  justice  of  the  peace  having  jurisdiction 
within  the  said  corporation,  shall  be  liable  to  a  fine  not  exceeding  $20 
with  costs,  and  in  default  of  payment  of  such  fine  and  costs,  to  be  im- 
prisoned in  the  common  gaol  of  the  county  of  Essex,  for  a  period  not 
exceeding  one  month. 

"This  by-law  shairtake  effect  and  come  into  force  on  the  first  day  of. 
May,  1888. 

"J.  Templton,  Clerk. 

"T.  J.  Park,  M.  D.,  Mayor:' 

The  conviction  was  that  the  defendant 

"  Did  refuse  and  omit  to  close  his  retail  grocery  shop,  being,"  &c.,  "  at 
and  after  the  hour  of  seven  of  the  clock  in  the  afternoon,  on  the  12th  day 
of  July,  1888,  contrary  to  a  certain  by-law  of  the  municipality  of  the 
said  town  of  Amherstburg,  in  the  said  county  of  Essex,  passed  on  the 
24th  day  of  April,  1888,  intituled  'A  by-law  regulating  the  closing  of 
shops  in  the  town  of  Amherstburg  ; '  and  we  adjudge  the  said  George  J. 
Flory,  for  his  said  offences  to  forfeit  and  pay  the  sum  of  $5  fine,  to  be 
applied  according  to  law  ;  and  also  to  pay  to  George  L.  Middleton,  the 
complainant,  the  sum  of  $4.60,  for  his  costs  in  that  behalf  ;  and  if  the 
several  sums  are  not  paid  on  or  before  the  22nd  day  of  July,  1888,  we 
order  the  same  to  .be  levied  by  distress  and  sale  of  the  goods  and^ 
chattels  of  the  said  George  J.  Flory  ;  and  in  default  of  sufficient  distress, 
we  adjudge  the  said  George  J.  Flory  to  be  imprisoned  in  the  common' 
gaol,"  &c.,  for  ten  days,  "  unless  the  said  several  sums  and  all  costs  and 
charges  of  conveying  "  defendant  to  the  goal,  "be  sooner  paid." 

The  only  grounds  of  the  order  nisi  necessary  to  be  men- 
tioned, are  the  following  : 

**  6.  The  said  by-law  was  illegal  and  not  in  accordance  with  the  statute, 
in  not  requiring  shops  to  remain  closed  continuously  after  the  hour  fixed 
by  the  by-law  ;  and,  in  permitting  the  supply  of  articles  to  mariners  and 
vessels  and  vessel  owners  after  that  hour;  and  thereby  illegally  discriminat- 
ing between  different  classes  of  buyers  and  different  classes  of  trades^-- 
men. 
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"7.  In  this  said  conviction  the  justices  exceeded  their  jurisdiction  in  Statement, 
ordering  that  the  fine  and  costs  thereby  imposed  might  be  levied  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  defendant,  as  the  by-law 
does  not  authorize  distress,  but  only  imprisonment  in  default  of  payment 
of  the  fine." 

In  Easter  Sittings,  May  21,  1889,  Aylesworth,  supported 
the  motion,  and  referred  to  Regina  v.  Pipe,  1  O.  R.  43  ; 
Ostrom  V.  Corporation  of  Sidney,  15  A.  R.  43 ;  Regina 
V.  Logan,  16  O.  R.  335. 

Langton,  contra,  referred  to  Re  Cameron  and  Munici- 
pality of  East  Nissouri,  13  U.  C.  R.  190  ;  Regina  v. 
Swalwell,  12  0.  R.  391 ;  Fitch  v.  Walker,  7  P.  R.  8. 

June  29,  1889.   Rose,  J.:— 

One  objection  was  that  the  by-law  was  invalid  in  that  it 
discriminated  between  classes.  The  clause  complained  of 
is  sec.  3. 

It  provides  :  "  That  it  shall  not  be  deemed  an  infrac- 
tion of  this  by-law  for  any  shop-keeper  or  dealer  to 
supply  any  article  after  seven  of  the  clock  in  the  afternoon 
to  mariners,  owners  or  others  of  steamboats  or  vessels, 
calling  or  staying  at  the  port  of  Amherstburg." 

The  statute,  section  2,  sub-sec.  2,  provides  for  passing, 
a  by-law,  requiring  "all  or  any  class  or  classes  of  shops  "  to 
be  "  and  remain  closed  on  each  or  any  day  of  the  week  at 
and  continuously  after  the  time  and  hour  fixed  or  ap- 
pointed in  that  behalf  by  the  by-law." 

By  the  interpretation  clause  of  the  section,  sub-section 
1,  "  closed"  means  "  not  open  for  the  serving  of  any  cus- 
tomer ;"  and  contains  a  proviso  not  affecting  this  case. 

Sub-sec.  9  requires  that  "a  shop  in  which  trades  of  two 
or  more  classes  are  carried  on,  shall  be  closed  for  the  pur- 
pose of  all  such  trades  at  the  hour  at  which  it  is,  by  any 
such  by-law,  required  to  be  closed  for  the  purpose  of  that 
one  of  such  trades  as  is  the  principal  trade  carried  on  in 
said  shop." 

Sub-sees.  10  and  11  provide  for  certain  exceptions,  but 
do  not  affect  this  question. 
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Judgment.  I  see  nothing  to  warrant  the  passing  of  the  3rd  section 
Rose,  J.  of  the  by-law  which  is  open,  I  think,  to  the  objection 
taken,  and  is  in  contravention  of  the  provisions  of  sub-sec. 
9  of  the  statute. 

Sub-sec.  11  has  been  amended  by  sec.  3  of  52  Yic.  ch.  44, 
(0.),  by  which  Act  this  and  other  by-laws  have  been 
amended  ;  but  this  cannot  affect  the  case  before  us,  for  the 
alleajed  offence  was  committed,  and  the  conviction  made  in. 
June,  1888,  and  the  Act  was  passed  in  March,  1889. 

This  was  said  to  be  in  effect  of  a  motion  to  quash  the 
by-law,  and  costs  were  asked.  As  the  order  nisi  was 
granted  in  December  last,  the  objection  was  not  then 
covered  by  the  amending  Act,  w^hatever  may  be  its  effect 
now^ ;  but^if  the  effect  of  sec.  3  of  52  Vic.  ch.  44,  is  to  amend 
the  by-law,  so  as  to  remove  the  objection,  then  when  the 
motion  was  argued  before  us  on  the  21st  of  May  last  past, 
we  could  not  have  quashed  the  by-law  on  that  objection. 

The  objection  that  the  by-law  was  to  come  into  force  in 
less  than  one  week  from  its  passing,  even  if  sustainable  on 
the  evidence,  is  so  purely  technical  that  the  defendant 
should  not  have  any  advantage  from  it  if  the  merits  are 
not  with  him. 

I  am  inclined  to  think  that  Mr.  Langton  made  sufficient 
answer  to  the  objection  as  to  illegality  in  providing  for  dis- 
tress by  reference  to  sec.  2,  sub-sec.  14  of  37  Vic.  ch.  33, 
aind  sec.  421  of  the  Municipal  Act,  R  S.  0.  ch.  184, 

The  provision  as  to  distress  in  the  conviction  is  not,  in 
my  judgment,  "  part  of  the  penalty  or  punishment  imposed 
by  the  by-law,"  but  merely  a  means  for  collecting  the 
penalty,  and  so,  I  think,  sec.  421  justifies  the  magistrates 
in  ordering  collection  by  distress. 

The  merits  appear  to  be  entirely  against  the  defendant. 
The  object  of  the  Act  is  plain,  and  it  is  apparent  that  the 
defendant  determinately  put  himself  in  opposition  to  the 
Act  and  the  by-law  and  the  wishes  of  the  people.  That  he 
has  succeeded  in  being  relieved  from  the  conviction,  is  not 
owing  to  any  favourable  view  to  be  taken  of  his  conduct, 
but  to  technical  objections  to  which  we  have  felt  com- 
pelled to  yield. 
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I  think  that  while  the  conviction  must  he  quashed,  the  Judgment, 
order  should  be  without  costs  and  provide  for  the  protec-    Eose,  J. 
tion  of  the  justices  and  others. 

Galt,  C.  J„  and  MacMahon,  J.,  concurred. 


[COMMON  PLEAS  DIVISION.] 

Marks  v.  The  Corporation  of  the  Town  of  Windsor. 

Jury — Dispensing  with,  after  evidence  taken. 

The  Judge  at  the  trial  of  an  action  has  the  power  to  dispense  with  the 
jury  after  all  the  evidence  has  been  taken,  but  the  power  should  be 
sparingly  exercised. 

This  was  an  action  tried  before  Falconbridge,  J.,  and  a 
jury,  at  Sandwich,  at  the  Spring  Assizes  of  1889. 

The  plaintiff's  claim  was  for  damages  arising  from  closing 
up  what  was  called  a  water-course  or  drain,  crossing  the 
highway  north  of  the  premises  of  the  plaintiff,  and  running 
to  the  river. 

The  learned  Judge,  practically  after  all  the  evidence  was 
in,  dispensed  with  the  jury,  and  entered  judgment  for  the 
defendant.  The  counsel  for  the  plaintiff  objected,  but  on 
the  objection  being  overruled,  did  not  withdraw  from  the 
case. 

Notice  of  motion  was  given  by  the  plaintiff  to  set  aside 
the  judgment  on  the  ground,  amongst  others,  that  the 
learned  Judge  had  no  power  at  that  stage  of  the  case  to 
dispense  with  the  jury. 

In  Easter  Sittings,  May  21,  1889,  Aytoun-Finlay  sup- 
ported the  motion.  There  is  clearly  no  power  to  dispense 
with  the  jury  after  all  the  evidence  has  been  taken  :  Bordier 
V.  Burrell,  5  Ch.  D.  512,  514  ;  Clarke  y.  Cookson,  2  Ch.  D. 
746;  Re  Martin,  20  Ch.  D.  365,  369,  371-4;  Denmark  v. 
McGonaghy,  29  C.  P.  563  ;  Widder  v.  Buffalo  and  Lake 
Huron  II  W,  Co.,  24  U.  C.  R.  520,  523. 
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Argument,  W.  R.  Meredith,  Q.  C,  contra.  The  plaintiff  has  waived 
his  right  to  object  to  the  dispensing  with  the  jurj^  by  his 
counsel  going  on  with  the  case  after  the  jury  had  been 
dispensed  with.  There  is,  however,  the  right  to  dispense 
with  the  jury  at  any  time :  Denmark  v.  McConaghy,  29 
0.  R  563. 

June  29, 1889.    Rose,  J. :—  • 

My  learned  brother  dispensed  with  the  jury,  practically 
after  the  evidence  was  all  in.    This  is  complained  of. 

There  was  I  think  the  power  to  do  so  :  See  Brown  v. 
Wood,  12  P.  R.  198.  The  exercise  of  the  power  given  by 
statute  at  the  trial  is  within  the  discretion  of  the  trial 
Judge,  and  I  cannot  see  on  principle  the  difference  as  to 
the  right  to  act  whether  the  order  is  made  before,  during, 
or  after  the  giving:  of  evidence  so  long-  as  the  case  has  not 
beenjsubmitted  to  the  jury.  I  do  not  say  how  it  would  be 
in  such  a  case.  To  hold  otherwise  would  be  to  say  that 
the  power  might  not  be  exercised  after  say  one  witness  had 
given  evidence,  although  it  might  not  appear  until  then 
that  the  case  was  one  which  could  not  conveniently  be 
tried  by  a  jury. 

It  seems  to  me  it  is  a  power  which,  after  the  evidence  is 
once  in,  should  be  sparingly  exercised  ;  and,  if  the  Court 
upon  an  application  for  a  new  trial  felt  in  doubt  as  to  the 
correctness  of  the  result,  the  makinsj  of  such  an  order  mia^ht 
possibly  have  its  effect  in  turning  the  scale. 

Although  the  reason  for  making  the  order  does  not  very 
clearly  appear  upon  the  notes  of  evidence,  I  am  quite  con- 
fident my  learned  brother  deemed  it  to  be  in  the  interest 
of  justice ;  and,  as  I  agree  with  him  as  to  the  correctness  of 
the  result  arrived  at,  I  think  this  objection  must  fall  with 
the  others  taken. 

The  motion  must  be  dismissed,  with  costs, 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 
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[COMMON  PLEAS  DIVISION.] 

Goose  v.  The  Grand  Trunk  Railway  Company. 

New  trial — Omissionlto  swear  juror. 

The  Court  will  not  grant  a  new  trial  because  one  of  the  jurors  has  not 
been  sworn,  where  no  injustice  is  done  thereby. 

This  was  an  action  brought  by  the  plaintiff  as  admin- Statement, 
istrator  of  the  estate  of  his  wife,  who  was  killed  by  an 
accident  on  the  railway  of  the  defendants  at  the  Chatham 
station. 

The  case  was  tried  before  Street,  J.,  and  a  jury,  at 
Chatham,  at  the  Spring  Assizes  of  1889. 

At  the  close  of  the  case  the  learned  Judge  submitted  the 
following  questions  to  the  jury  : 

1.  Might  the  deceased  Mrs.  Goose  by  the  exercise  of 
ordinary  care  have  avoided  the  accident  ?  Yes. 

2.  [The  second  question  had  reference  to  the  amount  of 
damages]. 

3.  Were  the  defendants  guilty  of  negligence  in  any 
other  respect  than  in  the  rate  of  speed  at  which  they  were 
running?  Yes. 

4.  If  so,  in  what  did  such  negligence  consist?    A.  Not 
having  sufficiently  guarded  at  crossing. 

Upon  these  findings  the  learned  Judge  gave  judgment 
dismissing  the  plaintiff's  action  with  costs. 

Notice  of  motion  to  the  Divisional  Court  w^as  given  by 
the  plaintiff  for  a  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence,  and  also  on  the  ground 
that  one  of  the  jurors  was  not  sworn. 

During  Easter  Sittings,  June  6,  1889,  Douglas  Q  .0.  sup- 
ported the  motion  and  referred  to  Radley  v.  London  and 
North  Western  R.  W.  Co.,  1  App.  Cas.  754 ;  Smith  on  Neg- 
ligence, 227,  231,  234. 

Os^er  Q.C.,  contra,  referred  to  Thompson  and  Merriam  on 
Juries,  sec.  275. 
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Judgment.  June  29,  1889.    Galt  C.  J.  :— 
Galt,  C.J. 

There  can  be  no  doubt  that  the  verdict  of  the  jury  is  in 
accordance  with  the  evidence  as  respects  want  of  care  on 
the  part  of  the  deceased.  She  walked  directly  in  front  of 
the  engine.  The  slightest  degree  of  caution  on  her  part 
would  have  prevented  the  accident.  We  have  had  occasion 
lately  to  consider  several  cases  on  this  subject,  and  when 
it  appears  that  the  injury  has  arisen  from  want  of  ordin- 
ary care  on  the  part  of  the  plaintiff  the  action  fails. 

Then  as  respects  the  affidavit  of  the  juryman  that  he 
was  not  sworn.  It  is  singular  that  such  a  question  ha& 
not,  so  far  as  I  can  find,  been  before  any  court.  It  has  been 
held,  and  may  now  be  considered  as  settled,  that  it  is  dis- 
cretionary in  the  Court  to  grant  a  new  trial  where  a  jury- 
man has  been  sworn  by  a  wrong  name.  In  the  absence 
of  authority  I  think  no  effect  should  be  given  to  such  a 
statement  made  after  the  trial. 

To  grant  a  new  trial  on  affidavit  of  a  juror  that  he  was 
not  sworn,  more  particularly  when  he  appears  to  be  dis- 
satisfied with  the  result  of  his  verdict,  would  be  produc- 
tive of  most  serious  results,  and  would  tend  to  destroy 
trial  by  jury,  for  there  would  be  nothing  to  prevent  a 
juror  after  sitting  on  a  jury  to  come  forward  and  swear  he 
was  not  sworn  because  the  usher  of  the  court  did  not  hand 
him  the  bible  or  that  through  forgetfulness  he  had  omitted 
to  "kiss  the  book." 

The  motion  must  be  dismissed. 

Rose  J. : — 

It  was  manifest  at  the  close  of  the  argument  that  w^ 
could  not  interfere  with  the  verdict  on  any  ground 
founded  upon  the  evidence. 

It  was  also  clear  that,  so  far  as  the  motion  was  founded 
on  the  affidavit  of  a  juror  as  to  what  took  place  in  the 
jury-room,  we  could  not  entertain  it,  and  that  the  affidavit 
should  be  removed  from  the  files. 
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This  question  was  formally  considered  and  determined  Judgment, 
by  this  Court  in  United  States  Express  Company  v.  Dono-    ^^^j,,  J. 
Tioe,  14  0.  R.  333,  where  many  cases  were  cited.    I  followed 
that  case  in  Farquhar  v.  Robertson  (a). 

I  may  also  refer  to  Archbold's  C.  L.  Pr.,  14th  ed.,  pp.  733, 
737;  Bacon's  Abr.,  vol.  7,  pp.  782-3 ;  and  Fisher  Dig.  vol. 
5,  p.  1955. 

It  is,  however,  necessary  to  consider  the  objection  that 
one  of  the  jurors  was  not  sworn. 

As  pointed  out  by  the  learned  Chief  Justice  there  is  no 
Reported  decision  on  the  question.  I  have  looked  carefully 
through  many  books  and  have  found  only  the  following 
in  Hale's  History  of  the  Pleas  of  the  Crown,  vol.  2,  p.  [296] : 
"  If  only  eleven  be  sworn  by  mistake,  no  verdict  can  be 
taken  of  the  eleven,  and  if  it  be,  it  is  error ;  and  so  in  a 
presentment ;  but  if  twelve  be  recorded  sworn,  no  aver- 
ment lies  that  one  was  unsworn." 

This  quotation  apparently  was  taken  from  Lamb's  Jus- 
tice, 395 — a  work  not  in  our  libraries,  and  I  am  therefore 
unable  to  trace  the  history  farther. 

Several  cases  are  reported  where  the  question  was  con- 
sidered as  to  a  juror  being  sworn  by  the  wrong  name — or 
a  juror  answering  by  mistake  to  the  name  of  another — or 
one  being  sworn  not  being  on  the  panel.  These  may  be 
found  in  Bacon's  Abr.,  vol.  4,  pp.  575  6;  vol.  7,  pp.  770-1; 
Archbold's  C.  L.  Pr.  14  ed.  pp.  732-3 ;  Fisher  Dig.  vol.  5, 
p.  1958;  Bob.  and  Jos.  Dig.  p.  2579. 

In  Bacon's  Abr.,  vol.  7,  pp.  770-71,  it  may  be  seen  that 
in  the  case  of  Wrey  v.  Thorn,  Barnes  454,  the  Court  held 
that:  As  the  record  and  jury  process  are  right,  an  affi- 
davit ought  not  to  be  received  to  contradict  them  ;"  but  in 
Norman  v.  Beamnont,  Barnes  453,  upon  its  being  urged 
that  the  Court  would  not  receive  an  affidavit  to  contradict 
the  record,  it  was  held  that  the  Court  was  not  concluded  by 
the  record. 

The  fact  in  the  first  case  was  that  a  person  whose  name 
was  Harry  was  returned  and  sworn  upon  the  jury  by  the 
name  of  Henry. 

(rt)  Since  reported,  13  P.  R.  156. 
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Judgment.  The  Court  said:  " This  was  the  person  who  was  returned 
Rose,  J.  intended  to  be  on  the  jury,  and  it  is  commonly  under- 

stood that  Henry  and  Harry  are  the  same  name." 

In  the  second  case  one  Richard  Sheppard  was  returned 
to  serve  as  a  juror  on  the  crown  side  and  being  in  the  nisi 
prius  Court  when  Richard  Gratter  returned  upon  the  nisi 
prius  panel  was  called,  he  answered  and  was  sworn  upon 
the  jury  in  the  room  of  Gratter. 

By  the  Court:  "The  Court  are  not,  in  this  case,  concluded 
by  the  record.  The  twelve  jurors  who  try  a  cause  are,  by 
the  3  Geo.  II.,  to  be  drawn  out  of  a  box,  and,  consequently, 
as  this  man's  name  never  was  in  the  box,  the  cause  has  not 
been  tried." 

It  was  decided  in  Wells  v.  Cooper,  50  L.  T.  721,  that  it  is 
in  the  discretion  of  the  Court  to  grant  a  new  trial  where  a 
person  not  impannelled  has  served  upon  the  jury,  and 
that  the  County  Court  will  not  grant  such  new  trial  unless 
substantial  injustice  has  been  done  by  a  wrong  juror  having 
served. 

I  agree  to  what  the  learned  Chief  Justice  has  said  as  to 
the  danger  of  entertaining  an  application  for  a  new  trial 
upon  such  a  ground.  Counsel,  or  the  attending  solicitor, 
may  well  be  required  to  keep  watch  upon  the  regularity 
of  the  proceedings  ;  and,  if  through  carelessness  or  over- 
sight, error  or  mistake  creep  in,  he  who  by  watchfulness 
might  have  prevented  it  ought  not  to  be  allowed  to  take 
advantage  of  such  error  or  mistake  where  no  substantial 
or,  as  in  this  case,  no  injustice  has,  so  far  as  appears,  been 
the  result.  See  also  Ham  v.  Lasher,  reported  in  note  to 
Widder  v.  Buffalo  and  Lake  Huron  R  W.  Co.,  24  U.  C.  R. 
520,  at  p.  533.  Also  Shipman  v.  Bermingham,  6  O.  S.  442; 
Richardson  v.  Canada  West  Farmers  Ins.  Co.,  17  C.  P. 
342,  for  reference  to  which  I  am  indebted  to  the  learned 
Chief  Justice  of  Ontario. 

In  this  last  case  is  cited  Williams  v.  Great  Western 
R  W.  Co.,  3  H.  &  N.  869,  where  Pollock,  C.  B.,  said, 
at  p.  870  :  "  Generally  speaking,  where  there  is  ground 
of  challenge,  but  no  objection  is  taken  to  a  juror  who 
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might  be  challenged,  that  is  certainly  no  reason  for  Judgment., 
granting  a  new  trial.  We  cannot  say  that  there  are  no  p.ose,  J. 
circumstances  which  would  induce  the  Court  to  interfere. 
For  instance,  if  there  had  been  any  arrangement  to 
procure  a  shareholder  to  be  on  a  jury  for  the  pur- 
pose of  influencing  the  other  jurymen,  or  i£  there  had 
been  any  collusion  the  Court  might  interfere." 

For  the  purpose  of  my  judgment  I  have  assumed  the 
fact  to  be  as  stated  in  the  juror's  affidavit. 

The  motion  should  be  dismissed  with  costs. 


[COMMON  PLEAS  DIVISION.] 

Regina  V.  Good. 

Indian  lands — Removing  hay  from — Wh  at  constitutes  "  hay  " — Right  to  in- 
clude costs  of  commitment  and  conveying  to  jail  in  conviction — Indian 
Act,  R.  8.  C.  ch.  JtS,  sec.  26 

The  defendant  was  convicted  for  removing  hay  from  Indian  lands  con- 
trary to  sec.  26  of  the  Indian  Act,  R.  S.  C.  ch.  43. 

Held,  that  the  v^ord  "hay"  used  in  the  statute  does  not  necessarily 
mean  hay  from  natural  grass  only,  but  w^hat  is  commonly  known  as 
hay,  namely,  either  from  natural  grass  or  grass  sown  and  cultivated. 

Held,  also,  that  under  this  Act  and  the  legislation  incorporated  therewith, 
there  is  no  power  to  include  in  the  conviction  the  costs  of  commitment 
and  conveying  to  jail. 

This  was  an  application  to  quash  a  conviction  made 
under  sec.  26  of  the  Indian  Act,  K  S.  C.  ch.  43,  for  remov- 
ing hay  from  Indian  land  in  the  township  of  Tuscarora,  an 
Indian  reserve,  without  the  leave  required  by  that  section. 

The  defendant  was  a  white  man,  who  had  married  an 
Indian  woman,  and  was  living  on  the  reserve. 

The  grounds,  amongst  others,  taken  in  the  order  nisi, 
were,  that  it  had  not  been  proved  that  the  removal  was 
of  natural  hay  :  that  the  costs  of  commitment  and  convey- 
1  ing  to  gaol  were  improperly  included  in  the  conviction ; 
and  that  the  magistrate  had  no  jurisdiction  in  the  town- 
ship of  Tuscarora  under  his  commission. 

! 


726 


THE  ONTARIO  REPORTS,  1889- 


[vol. 


Argument.  jn  Easter  Sittings,  1889,  V.  Mackenzie,  Q.C.,  supported  the 
order.  The  word  "  hay  "  in  the  section  must  be  construed 
to  mean  natural  hay,  that  is,  hay  grown  without  the  inter- 
vention of  the  husbandman.  The  hay  in  question  had  been 
sown  by  the  defendant,  and  for  the  attempt  to  reap  it  he 
was  convicted.  If  the  interpretation  given  to  the  section  by 
the  magistrate  is  sustained,  every  Indian  will  be  precluded 
from  obtaining  the  result  of  his  own  industry'  unless  he 
procure  a  license.  This  certainly  never  was  the  intention 
of  Parliament.  Then  as  to  the  costs,  section  26  does  not 
provide  for  any  costs  being  imposed  beyond  the  costs  of 
prosecution  :  Regina  v,  Wright,  14  0.  R.  668  ;  McLellan 
V.  McKinnon,  1  0.  R.  219  ;  Trigerson  v.  Board  of  Police 
of  Cobourg,  6  O.S.  405.  Then  as  to  the  jurisdiction.  The 
mao'istrate's  patent  does  not  include  the  township  of 
Tuscarpra,  for  it  was  only  to  embrace  territory  subject  to 
the  Canada  Temperance  Act,  and  the  Tuscarora  reserve 
is  not  subject  to  that  Act,  but  to  the  liquor  "clauses  of  the 
Indian  Act. 

Aylesworth  contra.  The  word  "  hay  "  is  used  in  the  statute 
in  its  popular  sense,  and  therefore  includes  the  hay  in 
question.  As  to  the  costs  of  commitment  &c.  The 
use  of  the  word  "  prosecution  "  includes  the  costs  of  any 
proceeding  which  the  magistrate  was  authorized  to  take. 
But  even  if  these  costs  were  not  included  the  defendant  is 
made  subject  to  a  less  onerous  imprisonment  by  the  section 
than  if  they  were  included,  there  being  power  given  to 
apportion  the  period  of  imprisonment  on  part  payment  of 
the  penalty.  As  to  the  jurisdiction  of  the  magistrate, 
it  should  have  been  negatived  that  the  magistrate  had  not 
another  commission  which  would  give  him  jurisdiction  : 
Regina  v.  Richardson,  8  O.  R.  651. 

June  29th,  1889.    Rose,  J.  :— 

The  first  objection  was  that  the  plant  in  question  should 
have  been  proved  to  have  been  natural  grass. 

The  statute  says  "  hay."    The  conviction  uses  the  same 
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word,  "Hay"  is  not  an  appropriate  word  to  designate  grass  Judgment, 
before  it  is  cut.  It  is  defined  to  be  "  grass  cut  and  dried  -Rose,  J. 
for  fodder  ;  grass  prepared  for  preservation."  "  Grass  "  is 
defined  to  be  "  In  common  usage  '  herbage/  the  plants 
which  constitute  the  food  of  cattle  and  other  beasts."  As 
sometimes,  perhaps  commonly,  used,  ha}^  signifies  what  may 
be  called  natural  grass,  timothy,  and  clover  while  growing, 
^or  ripe  for  the  harvest,  and  still  uncut. 

We  cannot  say  that  the  "  hay  "  mentioned  in  the  statute 
-did  not  include  what  is  commonly  known  as  hay.  Acting 
on  our  common  knowledge  we  should  say  it  did.  There- 
fore it  includes  both  natural  grass,  and  grass  sown  and 
•cultivated. 

It  was  a  fact  for  the  magistrate,  and  we  see  no  ground 
for  drawing  the  distinction  suggested  or  interfering  with 
his  finding. 

The  second  objection  was,  that  the  conviction  provides 
for  imprisonment  "  unless  *  ^  all  costs  and  charges  of 
the  ^  *  commitment  and  conveying  ''^  to  the 
gaol  shall  be  sooner  paid." 

The  statute  provides  for  a  penalty  of  120,  "  and  the 
■costs  of  prosecution  in  each  case."  Provision  is  made 
for  distress — or  imprisonment,  "in  default  of  immediate  pay- 
ment ;  "  and  in  case  of  'distress,  if  upon  the  return  of  the 
warrant  "  the  amount  thereof  has  not  been  made,  or  if  any 
part  of  it  remains  unpaid,"  committal  may  be  directed. 

The  conviction  contains  an  adjudication  of  punishment, 
viz.,  a  fine  of  $20;  costs  $12.50;  directs,  in  case  of  non- 
payment forthwith,  distress ;  and  in  default  of  sufficient 
•distress  imprisonment,  "  unless,"  &c. 

It  was  argued  that  "  costs  of  prosecution  "  included  costs 
•of  commitment.  I  think  this  is  not  so.  See  McLellan  v. 
McKinnon,  I  0.  R.,  at  p.  231. 

The  distress  is  "  to  levy  the  amount  of  the  said  penalties 
•and  costs."  The  costs  referred  to  are  the  costs  of  prosecu- 
tion. The  further  provision  in  the  statute  is  :  "  If  upon 
the  return  of  any  warrant  for  distress  and  sale,  the  amount 
thereof  has  not  been  made,"  then  im[)risonment. 
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Judgment.  The  section  has  not  any  words  providing  for  release  upon 
EosE,  J.  payment  of  the  fine  and  costs  ;  and  so  we  have  to  read  in 
sec.  9£  of  the  Summary  Convictions  Act,  R.  S.  C.  ch.  178. 
The  provisions  of  this  Act  are  made  appHcable  by  sec.  3,  of 
ch.  178.  Of  course  the  provisions  in  any  special  Act,  if  in 
conflict  with  the  provisions  of  the  general  Act,  would,  no 
doubt,  govern ;  but  here  no  such  question  arises. 

Section  98  provides:  "  Whenever  any  person  is  impris- 
oned for  non-payment  of  any  penalty  or  other  sum,  he  may 
pay  or  cause  to  be  paid  to  the  keeper  of  the  prison  in  whicli 
he  is  imprisoned,  the  sum  in  the  warrant  of  commitment 
mentioned,  together  with  amount  of  the  costs  and  charges 
and  expenses  therein  also  mentioned,  and  the  keeper  shall 
receive  the  same,  and  shall  thereupon  discharge  the  person^ 
if  he  be  in  custody  for  no  other  matter."  As  to  this  sec- 
tion :  see  Arnott  v.  Bradley,  23  C.  P.  1 ;  Regina  v.  Heiider-^ 
soTi,  12  O.  R.  178. 

The  commitment  would,  if  it  followed  the  conviction, 
mention  the  costs  and  charges  of  the  commitment  and  con- 
veying to  gaol,  and  unless  these  were  lawful  charges  the 
prisoner  would  have  to  remain  in  custody,  or  pay  them. 

I  think  nothing  in  the  section  authorizes  the  provision 
in  the  conviction  complained  of,  and  that  the  conviction 
cannot  stand.    See  Regina  v.  Wright,  14  0.  R.  668. 

The  third  objection  as  to  the  territorial  jurisdiction  of 
the  magistrate,  fails,  as  no  evidence  is  before  us  to  enable 
us  to  determine  under  what  patent  he  assumed  to  act : 
Regina  v.  Richardson,  8  0.  R.  651. 

The  fourth  objection  is  not  tenable  as  the  evidence  shews 
removal  beyond  the  reserve. 

The  conviction  will  be  quashed  without  costs,  and  with 
the  usual  order  for  protection. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 
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COMMON  PLEAS  DIVISION. 

Regina  V.  Richardson. 
Regina  v.  Addison. 

Recognizance — Absence  of  affidavit  of  justification — Sufficiency — R.  S.  C.  ch. 

178,  sec.  90. 

• 

By  sec.  90  of  R..  S.  C.  ch.  178,  and  the  rule  of  Court  thereunder,  no 
motion  to  quash  any  conviction  brought  before  any  Court  by  certiorari 
shall  be  entertained  unless  the  defendant  is  shewn  to  have  entered  into 
a  recognizance  with  one  or  more  sufficient  sureties. 

Held,  that  the  sufficiency  of  the  suretyship  is  not  shewn  by  the  mere 
production  of  the  recognizance,  but  there  must  be  evidence  on  which 
the  Court  can  say  they  were  sufficient  sureties. 

Where  therefore  there  was  no  affidavit  of  justification  to  the  recogniz- 
ance it  was  held  not  to  comply  with  the  statute. 

This  was  a  motion  by  Mackenzie,  Q.  C ,  for  an  order  Statement. 
nisi  to  quash  two  several  convictions  for  selling  liquor 
contrary  to  the  second  part  of  the  Canada  Temperance 
Act.  The  recognizance  in  each  case  put  in  was  executed 
by  the  defendant  in  each  case,  the  surety  being  the 
defendant  in  the  other  case.  There  were  no  affidavits  of 
justification 

Objection  was  taken  by  the  Court  to  the  recognizances. 

June  29th,  1889.   Rose,  J.:— • 

The  recognizances  in  these  cases  have  been  executed 
by  the  defendants — that  is,  in  the  Richardson  case  he 
and  Addison  join,  and  in  the  Addison  case  Richardson 
appears  as  surety.    There  is  no  affidavit  of  justification. 

The  statute,  R.  S.  C,  ch.  178,  sec.  90,  and  the  rule  of 
Court  thereunder  provides,  "that  no  motion  to  quash  any 
conviction  .  .  .  brought  before  any  Court  by  certiorari 
shall  be  entertained  unless  the  defendant  is  shown  to  have 
entered  into  a  recognizance  with  one  or  more  sufficient 
sureties  .  . 
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Judgment.  The  sufficiency  of  the  suretyship  is  not  shown  by  the 
RosB~J  ^^^^^  production  of  the  recognizance.  The  Court  must 
have  some  evidence  upon  which  it  can  say  that  there 
were  sufficient  sureties.  The  absence  of  the  affidavit  of 
justification  prevents  our  determining  that  the  recogniz- 
ances are  such  as  the  statute  and  rules  require,  and  so  we 
cannot  entertain  the  motions. 
Orders  nisi  refused. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 


[CHANCERY  DIVISION]. 

O'SULLIVAN  V.  PhELAN  ET  AL. 

Will — Devise — Condition  in  restraint  of  sale— Restricted  to  name  and 
family  of  testator. 

A  testator  by  his  will  devised  certain  real  estate  to  two  of  his  nephews 
subject  to  the  following  condition  :  "  But  neither  of  my  said  nephews 
is  to  be  at  liberty  to  sell  his  half  of  the  said  property  to  any  one  except 
to  persons  of  the  name  of  O'S.,  in  my  own  family ;  this  condition  is  to 
attach  to  every  purchaser  of  the  said  property." 

Held,  that  the  condition  was  valid. 

Re  Wat6on  and  Woods,  14  0.  R.  48  distinguished. 

This  was  an  action  brought  for  the  construction  of  a 
condition  in  the  will  of  one  Daniel  Tim-Daniel  O'Sullivan. 

The  plaintiff  was  the  widow  and  administratrix  of 
Thomas  O'Sullivan,  one  of  the  devisees  under  the  will,  and 
the  defendants  were  the  other  devisee  Michael  O'Sullivan 
and  his  sister  Ellen,  and  the  infant  children  of  Thomas 
O'Sullivan. 

There  was  onl}^  one  person  of  the  testator's  name  and 
family  to  whom  the  devisee  nephews  could  sell  as  required 
by  the  will,  and  he  resided  in  Detroit,  Michigan. 

The  condition  is  set  out  in  the  judgment. 


The  matter  came  up  by  way  of  motion  for  judgment 
and  was  argued  in  May  29,  1889,  before  Robertson  J. 
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Anglin,  for  the  plaintiff.  The  two  nephews,  the  devisees,  Argument, 
agreed  to  divide  and  mad*e  mutual  conveyances  ;  then  they 
gave  a  part  to  their  sister,  so  Michael  and  Ellen  (the  sister) 
were  made  parties,  as  the  construction  of  the  will  affected 
their  title  :  no  relief  is  asked  against  them  and  they  decline 
to  appear.  Thomas,  the  husband  of  the  plaintiff,  left  debts 
when  he  died  and  nis  administratrix  has  no  means  of  pay- 
ing them  except  out  of  his  share  of  the  property.  If  the 
condition  is  valid  it  prevents  her  mortgaging  as  well  as 
selling.  The  condition  is  void  as  the  restraint  is  in  per- 
petuity and  is  applied  to  all  subsequent  purchasers :  and 
because  there  is  only  one  individual  capable  of  purchasing 
Xind'er  the  condition,  and  so  void  in  toto.  If  sale  is  re- 
stricted to  one  individual  the  condition  is  invalid.  The 
widow  and  children  are  not  technically  purchasers  "  in 
this  case.  I  refer  to  Re  Madeay,  L.  R.  20  Eq.  186  ; 
Atwater  v.  Atwater  18  Beav.  at  p.  336  ;  In  re  Rosher, 
Rosher  v.  Rosher,  26  Ch.  D.  801  ;  In  re  Dagdale,  Dwgdale 
V.  Diigdale,  38  Ch.  D.  176  ;  Heddlestone  v.  Heddlestone^ 
15  0.  R.  280  ,  Re  Watson  and  Woods,  14  0.  R.  48  ; 
Gallinger  v.  Farlinger,  6  C.  P.  572  ;  Bergin  v.  Sisters 
of  St  Joseph,  22  U.  Q  R  204. 

Moss,  Q.C.,  for  the  infants.  The  infants  are  in  the  same 
interast  as  their  mother  the  plaintiff,  as  she  only  holds  as 
administratrix  for  j^dower,  debts,  and  the  children.  The 
adverse  interest,  if  any,  is  in  Michael  and  Ellen,  and  they 
do  not  appear.  The  restraint  extends  to  every  purchaser, 
and  that  is  repugnant  to  the  previous  devise  in  fee. 
There  is  no  devise  over  on  breach  of  condition.  The  con- 
dition is  void.  Thomas  has  not  conveyed,  but  on  his  death 
the  property  went  to  his  heirs,  and  if  the  condition  as  to 
subsequent  purchasers  is  struck  out  the  heirs  could  sell. 
The  restraint  on  the  two  nephews  might  be  good,  but  that^ 
is  now  over  and  the  other  is  unreasonable.  The  restraint 
here  goes  further  even  than  that  in  Re  Macleay,  siopra^ 
and  that  case  lias  been  dissented  from  in  Re  Rosher, 
Rosher  v.  Roslier,  supra,  and  MacMahon,  J.,  says  in 
Heddlestone  v.  IL'ddlestone,  supra,  that  the  judginciit  in 
the  Macleay  case  is  somewhat  misleading. 
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Argument       Anglin,  in  reply  :    If  the  condition  is  void  in  part,  it  is 
void  in  toto  as  it  is  not  severable, 

September  4,  1889.   Robertson,  J. 

An  action  brought  to  get  the  construction  of  the  will  of 
the  late  Daniel  Tim-Daniel  O'Sullivan,  dated  20th  Novem- 
ber, 1880. 

The  plaintiff  is  the  widow  and  administratrix  of  the 
late  Thoma;^  O'Sullivan,  deceased,  who  died  intestate 
since  the  testator,  leaving  him  surviving  his  widow,  the 
plaintiff,  and  the  infant  children  of  the  ages  of  six  and  four 
years  respectively.  Thomas  O'Sullivan  was  a  nephew-  of 
the  testator  and  one  of  hi»  devisees  of  certain  real  estate. 

The  will  in  question,  as  regards  the  said  real  estate, 
is  as  follows  :  "  I  give,  devise,  and  bequeath  my  farm  of 
fifty-three  acres,  in  the  said  township  of  York,  and  being 
the  north  half  of  the  north  half  of  Lot  number  three  in  the 
second  concession  from  the  bay,  and  alw  my  village 
proj)erty,  being  lot  number  four  in  the  first  concession 
from  the  bay  in  the  village  of  Norway,  being  about  seven 
acres,  both  in  the  said  township  and  county  of  York,  to 
my  nephews  Thomas  and  Michael  O'Sullivan,  sons  of  Ann 
O'Sullivan  of  L'Amaroux,  widow  of  Patrick  0  Sullivan, 
deceased,  my  brother,  their  heirs  and  assigns  forever,  to  be 
held  by  them  as  tenants  in  common,  after  they  have  made 
a  division  of  said  property  to  their  mutual  satisfaction. 
After  such  division,  each  of  my  said  nephews  is  to  hold  his 
own  half  for  himself  and  his  heirs,  hut  neither  of  my  said 
nephews  is  to  he  at  liherty  to  sell  his  half  of  the  said  property 
to  any  one,  except  to  persons  oj  the  name  of  0*Stdlivan  in 
my  own  family  ;  this  condition  is  to  attach  to  every  pur^ 
chaser  of  the  said  property.  In  case  either  of  my  said 
nephews  die  without  issue  or  without  making  a  will,  then 
his  share  of  the  said  property  is  to  go  to  the  survivor.  In 
case  both  of  my  said  nephews  die  without  issue  or  without 
disposing  of  their  one  half  as  aforesaid  by  will  or  other- 
wise, then  his  or  their  share  is  to  go  to  the  children  of  my 
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brother  Jeremiah  O'Sullivan,  now  of  near  Detroit  in  the  Judgment. 
State  of  Michigan,  one  of  the  United  States  of  America."  Robertson,J. 

It  is  contended  that  the  condition  expressed  in  the 
words,  "  but  neither  of  my  said  nephews  is  to  be  at  liberty 
to  sell  his  half  of  the  said  property  to  any  one,  except  to 
persons  of  the  name  of  O'Sullivan  in  my  own  family"  is 
void  for  the  reason  that  it  is  in  restraint  of  alienation. 
The  case  was  only  argued  by  those  who  are  interested  in 
this  contention,  and  I  have  not  the  advantage  therefore  of 
having  heard  an  argument  on  the  other  side. 

I  had  occasion  to  consider  this  question,  and  did  so  very 
fully  in  Re  Watson  and  Woods,  14  0.  R.  48,  and  there  I 
held  that  the  condition  was  absolutely  void  ;  but  that  is  a 
very  different  case  from  the  one  now  under  consideration  ; 
there  the  words  were  "  That  he  never  will  or  shall  make 
away  with  it  by  any  means,  but  keep  it  for  his  heirs.'* 
Here  the  restraint  is  only  as  to  the  sale  of  the  property. 
The  devisee  could  not  sell  to  any  one  except  to  a  person  or 
persons  by  the  name  of  O'Sullivan  of  the  testator's  family, 
but  there  is  nothing  to  prevent  him  disposing  of  it  in  any 
other  way,  by  gift,  devise,  or  otherwise,  except  by  sale — 
he  could  mortgage  it — so  that  all  power  of  alienation  is  not 
taken  away,  and  therefore,  as  Sir  George  Jessel  said  in  Re 
Macleay,  L.  R.  20  Eq.  at  p.  188  ;  "  so  that  according  to 
Littleton,  the  test  is,  does  it  take  away  all  power  of  alien- 
ation ?"  Clearly  in  this  case  it  does  not.  See  also  Smith 
V.  Faught,  45  U.  C.  R.  484  at  p.  488,  per  Hagarty,  C.  J. ; 
and  Re  Winstanley,  6  0.  R.  315.  I  am  of  opinion  there- 
fore that  the  condition  is  valid.  As  to  costs,  I  make  no 
order  except  as  to  those  of  the  infants,  which  must  be  paid 

by  the  plaintiff. 
^       ^  G.  A.  B. 
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[CHANCERY  MVISION.] 

Williamson  et  al.  v.  Williamson. 

Will — Absence  of  subscribing  toitnesses—  Want  of  proof  of  their  existence  or 
handwriting — Action  to  establish  will. 

In  an  action  to  establish  a  will  in  the  handwriting  of  the  testator,  pur- 
porting to  be  executed  in  the  presence  of  two  subscribing  witnesses,  who- 
could  not  be  found  and  whose  handwriting  could  not  be  proved,  and 
probate  whereof  had  been  refused  by  the  proper  Surrogate  Court,  a 
motion  for  judgment  asking  to  have  the  will  established  and  probate 
thereof  granted,  notwithstanding  that  all  parties  interested  consented, 
was  dismissed  and  the  application  refused,  on  the  ground  that  sufficient 
evidence  had  not  been  produced  to  show  that  such  will  was  the  will  of 
the  testator  under  R.  S.  0.  ch.  109,  sec.  12. 

Statement.        This  was  an  actioji  brought  to  establish  a  will  under  the 
circumstances  set  out  in  the  judgment. 

Motion  for  judgment  was  made  on  September,  4th, 
1889,  before  Robertson,  J. 


Millicav,  for  the  plaintiffs.  The  pleadings  admit  that 
the  will  is  in  the  handwriting  of  the  testator,  and  he  told 
his  son  that  he  was  taking  it  to  have  it  executed,  and  after- 
wards that  he  had  done  so.  On  his  death  bed  he  said  both 
witnesses  had  passed  away.  The  will  bears  the  names  of 
two  subscribing  witnesses  who  cannot  be  found,  but  two 
men  oi  the  same  names  have  died  since  the  date  of  the 
will.  Their  handwriting  cannot  be  proved.  The  Surro- 
gate Judge  has  refused  probate  for  insufficient  proof  of 
execution.  [Robkrtson%  J. — Are  you  appealing  against 
that  decision  ?]  No.  There  was  no  contestant  there  and 
no  security  could  be  given.  [Robertson,  J. — Can  you 
come  here  from  that  Court  of  competent  jurisdiction 
except  by  way  of  appeal  ?]  Yes ;  Wilson  v.  Wilson,  24* 
Gr.  377,  and  Perrin  v.  Perrin,  19  Gr.  259,  shew  that  the 
Surrogate  Court  cannot  divest  the  High  Court  of  jurisdic- 
tion ;  and  the  Surrogate  Judge  has  only  decided  that  the 
will  has  not  been  properly  proved  as  yet.  The  plaintiffs  have 
the  right  to  bring  this  action  :  Dickson  v.  Monteith^  14  0.  R» 
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719.    All  they  ask  is  a  declaration  establishing  the  will  Argument, 
which  is  not  any  authority  that  the  will  is  properly 
proved. 

Weir  appeared  for  the  defendant  and  asked  that  the 
judgment  be  granted  as  prayed  by  the  plaintiffs, 

September  5th,  1889.    Robertson,  J. : — 

Action  brought  by  the  widow  of  the  late  Robert  William- 
son, who  died  on  or  about  21st  October,  1888,  and  seven 
of  his  children,  against  Walter  Williamson,  a  son  of  the 
deceased — the  said  seven  children  and  the  defendant, 
being  the  only  children  and  only  surviving  heirs  and 
heiresses-at-law  and  next  of  kin  of  the  said  deceased — to 
establish  a  will,  alleged  to  be  made  by  the  deceased,  bear- 
ing date  20th  March,  1883. 

The  paper  writing  set  out  in  the  pleadings,  purports  to 
have  been  signed  by  the  deceased  in  the  presence  of  '  William 
McKenzie,"  and  "John  Smith,"  and  on  the  face  of  it  is  in 
due  form,  but  no  evidence  is  offered,  nor  can  any  be  offered? 
it  is  said,  of  the  due  attestation  by  these  witnesses. 

An  application  was  made  in  the  ordinary  form  to  the 
Surrogate  Court  for  probate,  but  no  evidence  of  the  due 
execution  was  or  could  be  offered  before  that  Court, 
although  two  affidavits  were  filed  as  to  the  execution  being 
in  the  hand  writing  of  the  deceased,  but  the  subscribing 
witnesses  could  not  be  found.  Nor  was,  or  could  any 
evidence  be  adduced  as  to  their  respective  signatures,  it 
being  alleged  that  two  persons  of  the  same  names  had 
formerly  lived  in  the  county  of  Wellington  where  the 
deceased  had  formerly  resided,  and  with  whom  he  was 
acquainted,  had  lately  died ;  but  there  was  nothing  to  shew 
that  even  these  two  persons  were  the  subscribing  witnesses- 
The  Surrogate  therefore  refused  probate,  on  the  ground 
of  the  want  of  proof  of  execution. 

It  is  said  that  all  the  parties  are  before  the  Court,  and 
that  these  parties  constitute  the  whole  body  of  persons 
who  would  be,  or  are  interested  in  the  estate,  as  if  the 
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Judgment,  deceased  had  died  intestate ;  but  the  disposition  of  the 
Robertson,  J.  estate  under  the  alleged  will,  is  not  the  same  as  it  would 
be  under  the  Devolution  of  Estates  Act ;  the  defendant 
Walter  Williamson,  under  the  alleged  will,  being  entitled 
after  his  mother's  death,  to  a  much  larger  portion  than 
any  of  the  other  children. 

Then  we  have  this  somewhat  remarkable  state  of  affairs, 
all'the  parties  said  to  be  interested,  except  Walter,  are 
plaintiffs  ;  they  ask  the  Court  for  a  declaration  establishing 
the  will,  and  for  a  decree  granting  probate  with  execution 
thereof  to  the  executors,  who,  I  should  have  before  stated, 
are  the  plaintiff  Catharine,  the  widow,  and  the  said 
Walter. 

Walter  in  his  answer  admits  all  the  allegations  contained 
in  the  plaintifis'  statement  of  claim,  and  assents  to  judg- 
ment being  given  as  asked. 

After  due  consideration  I  have  come  to  the  conclusion 
that  this  cannot  be  done  ;  there  is  no  precedent  cited  for 
such  a  declaration,  under  the  circumstances  of  this  case ; 
nor  do  I  think  any  can  be  found.  No  evidence  whatever 
is  offered  to  satisfy  the  conscience  of  the  Court  that  this 
document  is  really  and  truly  the  last  will  and  testament 
of  the  deceased. 

The  Wills  Act  of  Ontario,  K  S.  O.  ch.  109,  see.  12,  sub- 
sec.  1,  declares  :  "  No  will  shall  be  valid  unless  it  is  in 
writing,  and  executed  in  manner  hereinafter  mentioned, 
that  is  to  say  :  it  shall  be  signed  at  the  foot  or  end  thereof 
by  the  testator,  or  *  *  ;  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator,  in  the  presence  of 
two  or  moi^  witnesses  present  at  the  same  time,  and  such 
witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator," '  &5C. 

How,  therefore,  can  the  Court  declare  that  this  paper 
writing  is  established  to  be  the  will  of  the  late  Eobert 
Williamson  ?  The  fact  is,  it  has  not  been,  and  admittedly 
it  cannot  be,  so  established  ;  besides  all  this,  there  is  if  1 
am  to  assume  that  this  action  has  been  brought  in  perfect 
good  faith  by  all  these  plaintiffs,  they  well  knowing  and 
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understanding  their  rights  in  the  premises,  no  necessity  for  Judgment, 
any  such  proceeding  as  this.  If  the  parties  now  before  the  Robertson,  J. 
Court  are  desirous  of  carrying  out  what  they  allege  was  the 
intention  of  their  deceased  father,  they  all  being  of  full 
age,  can  carry  out  that  intention  by  mutual  agreement, 
and  letters  of  administration  can  be  granted,  as  doubtless 
they  would  be  on  a'  proper  application  to  the  Surrogate 
Court,  the  deceased  having  died  intestate,  it  being  impos- 
sible to  prove  the  will.  All  parties  concerned  joining  in 
such  an  application,  it  appears  to  me,  would  remove  all 
diflSculties.  I  therefore  am  obliged  to  refuse  the  declar- 
ation asked  for,  but  I  make  no  order  as  to  costs. 

G.  A.  B. 
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Statement. 

[COMMON  PLEAS  DIVISION.] 

Kegina  V.  COPP. 

Municipal  corporations  —Internal  walls  of  buildings — Eight  to  prescribe  the 
thickness,  &c.,  oj — Party  walls — What  constitutes. 

The  10th  sub-sec.  of  sec.  496  of  the  Municipal  Act,  R.  S.  0.  ch.  184,  as 

regards  walls  of  existing  buildings,  only  applies  to  external  walls  thereof 
and  not  to  internal  walls,  and  therefore  municipal  councils  have  no 
power  to  prescribe  of  what  materials  or  of  what  thickness  such  internal 
walls  should  be.  Sub-sec.  18  relating  to  party  walls  does  not  apply  to 
internal  walls  separating  buildings  belonging  to  the  same  owner,  for  to 
constitute  party  walls  they  should  separate  the  adjoining  properties  of 
different  owners. 

Where,  therefore,  a  by-law  was  passed  by  the  corporation  of  the  city  of  H. 
prescribing  the  materials  and  thickness  of  the  internal  walls  of  every 
building,  which,  therefore,  included  existing  buildings,  and  the  defen- 
dant was  convicted  thereunder,  by  reason  of,  in  the  course  of  .dividing 
a,  building  erected  before  the  passing  of  the  by-law,  and  owned  by  him, 
into  three  separate  shops,  making  the  dividing  walls  of  less  thickness 
than  that  prescribed  by  the  by-law,  the  by-law  was  held  bad,  and  a 
conviction  made  thereunder  was  quashed. 

The  defendant  was  convicted  on  the  8th  day  o£  April* 
1889,  by  the  Police  Mao^istrate  of  the  city  of  Hamilton,  for 
that  he  did  divide  into  three  stores  or  tenements  by  brick 
partition  walls  less  than  nine  inches  in  thickness,  a  building 
within  the  fire  limits  of  the  said  city  of  Hamilton,  the  parti- 
tion walls  of  said  building  so  erected  by  the  said  Anthony 
Copp  between  the  said  stores  or  tenements  being  only 
four  (nine)  inches  thick  in  the  first  storey  of  the  buildings, 
and  less  than  three  inches  thick  in  the  second  and  third 
storeys  thereof,  contrary  to  a  certain  by-law  of  the  munici- 
pality of  the  said  city  of  Hamilton,  passed  on  the  13th 
December,  1886,  and  entituled  "  a  by-law  for  preventing 
fires  and  for  regulating  the  erection  of  buildings,  and  defin- 
ing the  fire  limits  in  the  city  of  Hamilton." 

The  defendant  was  the  owner  of  a  brick  building  three 
storeys  in  height,  having  the  walls  of  ample  thickness  to 
satisfy  the  requirements  of  the  by-law  in  that  respect. 
He  desired  to  convert  the  said  building  into  three  shops  or 
stores,  and  for  such  purpose  built  the  dividing  walls  be- 
tween the  several  stores  which  were  of  brick  nine  inches 
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thick  for  the  first  storey  (not  four  inches  as  stated  in  the  Statement 
conviction)  and  somewhat  less  than  three  inches  thick  in 
the  second  and  third  storeys. 

In  Easter  Sittings  1889,  Aylesworth,  upon  the  return  of 
the  certiorari  with  the  information,  evidence  and  conviction 
annexed,  obtained  an  order  nisi  to  quash  the  conviction 
upon  the  following  grounds : 

1.  Neither  the  evidence  nor  the  conviction  disclose  any 
offence  inasmuch  as  the  building  in  which  the  partition 
walls  in  question  were  being  placed  was  not  a  new  building 
then  being  erected,  but  was  an  old  building  already  com- 
pleted, within  which  merely  certain  alterations  were  being 
made. 

2.  The  said  building  was  one  which  had  been  built 
before  the  by-law  under  which  the  said  conviction  is  made 
was  passed. 

3.  The  municipal  council  of  the  said  city  of  Hamilton 
had  no  power  or  authority  to  pass  a  by-law  prohibiting 
the  erection  of  partition  walls  in  existing  buildings  in  the 
said  city,  unless  such  partition  walls  were  of  a  specified 
thickness,  nor  regulating  the  repairing  or  alteration  of 
partition  walls  in  such  buildings ;  and  the  by-law  under 
which  the  said  conviction  is  made  is  in  respect  of  the 
provisions  above  indicated,  one  which  the  said  corporation 
had  no  jurisdiction  to  pass. 

During  the  same  sittings,  June  4,  1889,  Aylesworth  sup- 
ported the  motion,  and  referred  to  Regina  v.  Howard,  4 
0.  R.  377  ;  Walker  v.  McMillan,  6  S.  C.  R.  241. 

Mackelcan,  Q.  C,  contra,  referred  to  Welch  v.  Hotchkissy 
12  Am.  Rep.  383  ;  Dillon  on  Municipal  Corporations,  3rd. 
ed.,secs.  141-3,405. 

June  29,  1889.    MacMahon,  J.  :— 

By  47  Vic.  ch.  82,  sec.  1G,(0.)  R.  S.  0.  ch.  184,  sec.  496, 
(1887),  sub-sec.  10,  the  council  of  every  city,  town,  and 
incorporated    village  may    pass  by-laws     *     *    <«  Yov 
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Judgment,  regulating  the  erection  of  buildings  and  preventing  the 
MacMahon,  erection  of  wooden  buildings,  or  additions  thereto  *  * 
in  specified  parts  of  the  city,  town,  or  village;  and  also 
for  prohibiting  the  erection  or  placing  of  buildings,  other 
than  with  main  walls  of  brick,  iron,  or  stone,  and  roofing  of 
incombustible  material  within  defined  areas  of  the  city, 
town,  or  village;  [and  for  regulating  the  repairing  or 
alteration  of  roofs  or  external  walls  of  existing  buildings 
within  the  said  areas,  so  that  the  said  buildings  may  be 
made  more  nearly  fire-proof] ;  and  for  authorizing  the 
pulling  down  or  removal,  at  the  expense  of  the  owner 
thereof,  of  any  building  or  erection  which  may  be  con- 
structed, repaired  or  placed  in  contravention  of  any  by-law."' 

The  amendment  made  to  the  then  existing  law  by  the 
47  Vic.  ch.  32,  sec.  16,  is  included  within  brackets  in  the 
above  section,  and  was  made  after  the  decision  in  Regina  v. 
Howard,  4  0.  R.  377,  relating  to  the  re-shingling  of  exist- 
ing buildings  as  required  by  a  then  existing  by-law  of 
the  city  of  Hamilton, 

The  eighth  clause  of  the  by-law  under  which  the  defen- 
dant was  convicted,  provides  that  "Every  building  or 
part  of  a  building,  made,  constructed,  or  placed  within  the 
said  fire  limits,  shall  be  built  of  iron,  stone,  or  brick  *  * 
and  when  such  buildinpr  or  part  of  a  building  is  built  of 
stone  or  brick  *  *  and  when  three  storeys  high, 
the  outer  wall  of  the  first  and  second  storeys  shall  be  not 
less  than  twelve  inches  in  thickness,  and  of  the  third  story 
not  less  than  nine  inches  in  thickness  *  *  and  every 
building  between  the  basement  and  top  storey  thereof  which 
is  to  be  divided  into  two  or  more  stores,  tenements,  or 
dwellings,  shall  be  so  divided  by  brick  or  stone  partition 
walls  running  from  the  front  to  the  rear  of  such  building 
of  not  less  than  nine  inches  in  thickness,  unless  the  build- 
ing is  more  than  three  storeys  in  height,  in  which  case  the 
partition  walls  up  to  and  inclusive  of  the  third  storey,  shall 
be  not  less  than  twelve  inches  in  thickness,"  &;c. 

Prior  to  the  amendment  having  been  made  by  the  Legis- 
lature by  the  47  Vic.  ch.  32  [contained  in  brackets]  the 
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municipal  corporations  of  cities  and  towns  were  authorized  Judgment, 
to  pass  by-laws  regulating  the  erection  or  placing  of  build-  MacMahon, 
ings  other  than  with  main  walls  of  brick,  iron,  or  stone.  J- 

The  "  erection  "  of  a  building  is  the  '*  construction  "  of  a 
building,  and  the  words  '  or  placed,"  (as  stated  by  Hagarty, 
C.  J.,  in  Regina  v.  Howard,  4;  0.  R.  p.  380)  "points  at  the 
drawing  or  bringing  of  a  wooden  building  already  erected 
to  a  new  locality."  So  that  over  buildings  to  be  constructed 
or  erected  within  a  designated  area  of  a  city  or  town,  the 
municipality  had  authority  in  such  cases  to  prescribe  by 
by-law  that  the  main  walls  of  such  buildings  should  be 
built  with  the  materials  mentioned  in  the  statute. 

By  the  amendment  referred  to  in  the  above  section^ 
municipal  corporations  in  cities,  towns,  and  villages,  were 
first  authorized  to  pass  by-laws  regulating  the  repairing 
or  alteration  of  external  lualld  of  existing  buildings. 

The  building  which  the  defendant  was  dividing  into  three 
stores  or  tenements,  was  an  "existing  building"  many  years 
prior  to  the  passing  of  the  by-law  ;  but  there  was  no  charge 
against  him  of  repairing  or  altering  the  external  walls  of 
such  existing  building  in  violation  of  the  city  by-law. 

I  think  it  is  quite  clear  from  the  wording  of  the  10th 
sub-section  of  the  Act  that  authority  was  not  given,  nor 
intended  to  be  given  to  municipal  councils  to  prescribe  of 
what  materials,  or  what  should  be  the  thickness  of  the 
internal  walls,  when  alterations  or  repairs  are  made  to  an 
existing  building. 

It  would  be  unfortunate  if  we  were  obliged  to  hold  that 
the  construction  of  the  Act  contended  for  by  counsel  for 
the  city  should  prevail ;  for  in  that  case  the  owner  of  a 
three-story  building  desiring  to  remove  a  lath  and  plaster 
partition  five  inches  thick,  and  substitute  a  brick  partition 
five  inches  thick  with  the  design  of  converting  the  bwilding^ 
into  tenements  or  stores,  no  matter  how  much  the  safety 
of  the  building  would  be  increased,  could  not  make  the 
alterations  without  being  guilty  of  a  violation  of  the 
present  ordinance  of  the  city. 

The  eighth  section  of  the  by-law  under  which  the  con- 
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Judgtaeiit.  viction  Was  made,  does  not  draw  any  distinction  as  to  the 
MacMahonj  inner  or  dividing  walls  between  a  building  to  be  erected, 
^'  and  an  existing  building,  for  it  states  that  "  every  hwilding 
between  the  basement  and  top  story  which  is  to  be  divided 
into  one  or  more  stores,  tenements,  or  dwellings,  shall  be 
so  divided,"  ^c.  so  that  the  conviction  is  within  the  letter 
as  well  as  the  spirit  of  the  by-law,  which  I  must  hold  to 
be  ultra  vires  of  the  corporation  so  far  as  it  undertakes  to 
prescribe  of  what  materials  and  of  what  thickness  the 
inner  or  dividing  walls  of  a  building  already  in  existence 
are  to  be. 

We  were  referred  by  Mr.  MacKelcan  to  sub -sec.  18  of 
sec.  496  of  K  S.  O.  ch.  184,  and  also  to  the  judgment  of 
Mellish,  L.  J.,  in  Weston  v.  Arnold,  L.R.  8  Oh.  1084  at  p.  1093. 

The  above  sub-section  contains  the  legislative  authority 
to  the  municipal  corporations  mentioned  in  sub-sec.  10  to 
pass  by-laws  regulating  and  enforcing  the  erection  of  party 
walls.  And  the  judgment  of  Lord  Justice  Mellish,  in  the 
case  referred  to,  is  as  to  what  constitutes  a  party  wall 
within  the  meaning  of  a  local  Act  of  Parliament  referred 
to  in  the  judgment. 

The  walls  built  by  the  defendant  for  the  purpose  of 
creating  the  different  stores  or  tenements,  are  not  party 
walls,  as  the  several  stores  or  tenements  are  the  property 
of  one  owner.  The  question  as  to  whether  a  wall  is  a 
party  wall  or  not,  can  onl}^  arise  where  a  wall  separating 
adjoining  lands  belonging  to  different  owners  is  claimed 
by  them  as  tenants  in  common. 

Richards  v.  Rose,  9  Ex.  218,  is  useful  as  shewing  what 
would  be  the  position  of  a  purchaser  in  regard  to  partition 
walls  in  the  event  of  the  defendant  selling  one  of  the  shops 
or  tenements. 

The  rule  must  be  absolute,  quashing  the  conviction  with- 
out costs.  There  will  be  the  usual  protection  to  the 
magistrate  and  officers. 

Galt,  C.  J.,  concurred. 

Rose,  J.,  was  not  present  at  the  argument,  and  took  no 
paft  in  the  judgment. 
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Statements 

[COMMON  PLEAS  DIVISION.] 

Regina  V.  Austin. 

Intoxicating  liquors — Liquor  License  Act— Club  incorporated  under  Bene^ 
volent  /Societies  Act — Sale  of  liquor  by, 

Heidi  that  the  meaning  of  section  53,  sub-seo.  3,  of  the  Liquor  License 
Act  is  that  where  in  a  club  or  society  incorporated  under  the  Benevo- 
lent Societies  Act,  liquor  is  sold  or  supplied  to  members,  but  such  sale 
or  supplying  is  not  the  special  or  main  object  of  the  club  &c.,  but  is 
merely  an  incident  resulting  from  its  principal  object,  there  is  no  viola- 
tion of  the  License  Act,  but  it  is  otherwise  if  the  sale  or  supplying  the 
liqaor  is  the  main  object  of  the  incorporation. 

The  question  however  is  for  the  decision  of  the  magistrate  on  the  evidence, 
and  there  being  evidence  in  this  case  which  was  that  of  a  club 
purporting  to  be  a  gun  club,  to  support  the  finding  of  the  magistrate 
that  the  sale  of  liquor  was  the  special  or  main  object  of  the  club  with 
the  intent  to  evade  the  Liquor  License  Act,  the  Court  refused  to  inter- 
fere with  the  finding,  and  dismissed  a  motion  to  quash  a  conviction 
made  by  him  against  defendant. 

This  was  a  motion  to  quash  a  conviction  made  by  the 
Police  Magistrate  of  the  city  of  Toronto. 

The  facts,  so  far  as  material,  appear  in  the  judgment  of 
MagMahon,  J. 

In  Easter  sittings,  June  7^  1889,  Bigelow  supported  the 
motion,  and  referred  to  Gi^aff  v.  Evans,  8  Q.  B,  D.  373. 

Maclaren,  contra,  referred  to  Newell  v.  Hemmingiuay,  58 
L.  J.  N.  S.  M.  C.  47. 

June  29,  1889.    MacMaSoNj  J. 

« 

I  think  it  reasonably  clear  that  the  magistrate  Was  right 
in  convicting  the  defendant. 

The  defendant  is  the  secretary  and  treasurer  of  "  The 
Owl  Gun  Club,"  which  was  incorporated  under  R.  S.  0. 
ch;  172,  "  An  Act  respecting  Benevolent,  Provident,  and 
other  Societies." 

According  to  the  constitution  and  by-laws  of  the  club, 
the  objects  of  its  formation  "  are  for  mutual  improvement 
in  the  art  of  shooting,  and  assisting  to  enforce  the  laws  for 
the  protection  of  game  in  this  Province." 
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Judgment.  The  club  is  composed  of  one  hundred  and  fifty  members, 
MacMahon,  9<nd  has  rooms  rented  by  and  for  the  purposes  of  the  club 
on  King  street,  in  this  city;  and,  according  to  the  evidence 
of  Johii  R  Humphrey,  the  President  of  the  club,  there  are 
two  rooms  used  for  natuial  history  and  reading  rooms,  in 
which  are  six  stuffed  birds ;  and  the  club  takes  one  paper, 
"The  American  Field;"  some  members  give  occasionally 
"Forest  and  Stream,"  and  a  member  has  his  "  World"  deli- 
vered at  the  club,  and  it  is  left  there.  A  third  room  has 
a  pool  table;  and  it  is  also  used  as  a  refreshment  room,  being 
fitted  up  with  a  small  counter,  and  behind  it  a  working 
board  for  mixing  drinks,  and  where  the  steward,  who  is 
employed  by  the  club,  keeps  ale,  lager  beer,  whiskey,  gin, 
cigars,  and  lemons  for  lemonade.  Such  of  the  members  as 
desire  can  contribute  to  the  liquor  fund,  and  for  the  amount 
so  contributed,  the  member  receives  tickets,  which  are 
accepted  by  the  steward  in  settlement  of  the  bills  for  liquor. 
About  fifty  per  cent,  of  the  members  use  the  club  room, 
and  from  twenty  to  twenty -five  per  cent,  of  the  members 
contribute  to  the  refreshments. 

The  defendant  was  found  in  the  club  rooms  on  the  17 th 
of  November,  1888,  when  visited  by  police  inspector 
Stephens,  who  laid  the  information,  and  who  found  in  the 
club  rooms  a  counter,  with  glasses,  bottles,  and  a  large 
quantity  of  beer,  lager  beer,  whiskey,  gin,  &;c. 

The  conviction  was  made  under  the  Liquor  License  Act, 
R.  S.  0.  ch.  194,  section  53,  which  is  as  follows : 

(1)  "  Any  society,  association  or  club  which  has  been 
or  shall  be  formed  or  incorporated  under  The  Act  respecting 
Benevolent,  Provident,  and  other  Societies  and  any  unin- 
corporated society,  association,  or  club,  which  has  been  or 
may  be  formed,  or  carried  on  chiefly  for  the  purpose  of 
selling,  bartering,  or  supplying,  or  of  enabling  any  such 
society,  association,  or  club  to  sell,  barter,  or  supply  liquor 
to  the  members  thereof,  or  to  others  without  a  license, 
under  this  Act,  and  so  as  by  means  of  such  organization  to 
evade  the  operations  of  this  Act,  and  any  member,  officer, 
or  servant  thereof,  or  person  resorting  thereto,  who  shall 
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sell  or  barter  liquor  to  any  member  thereof,  or  to  any  other  Judgment, 
person  without  the  license  therefor  by  this  Act  required,  MacMahon, 
shall  be  held  to  have  violated  section  49  of  this  Act  and 
shall  incur  the  penalties  provided  for  the  sale  of  liquor 
without  license." 

(2)  "  The  keeping  or  having  in  any  house  or  building, 
or  in  any  room  or  place  occupied  or  controlled  by  such 
club,  association  or  society,  or  any  member  or  members 
thereof,  or  by  any  person  or  persons  resorting  thereto,  of 
any  liquor  for  sale  or  barter,  shall  be  a  violation  of  section 
50  of  the  Act," 

(3)  "  Proof  of  consumption  or  intended  consumption  of 
liquor  in  such  premises  by  any  member  of  such  club,  associ- 
ation or  society,  or  person  who  resorts  thereto,  shall  be 
conclusive  evidence  of  sale  of  liquor,  and  the  occupants  of 
the  premises,  or  any  member  of  the  club,  association  or 
society,  or  person  who  resorts  thereto,  shall  be  taken  con- 
clusively to  be  the  person  who  has  or  keeps  therein  such 
liquor  for  sale  or  barter ;  and  any  liquor  found  upon  such 
premises  shall  be  liable  to  seizure  in  the  manner  provided 
for  by  this  Act." 

There  was,  1  conceive,  ample  proof  of  "  intended  con- 
sumption of  liquor  in  such  premises"  by  the  members  of 
the  club,  so  as  to  make  the  defendant  liable  as  a  member 
of  the  club  to  be  held  "  to  be  the  person  who  has  or  keeps 
therein  such  liquor  fur  sale  or  barter,"  within  the  meaning 
of  the  above  sub-sec.  3  of  sec.  53,  provided  there  was 
evidence  upon  which  the  magistrate  could  have  found 
that  the  club  had  been  incorporated  or  carried  on  specially 
or  chiefly  for  the  purpose  of  evading  the  Liquor  License- 
Act  within  the  meaning  of  sub-sec.  1  of  sec.  53. 

The  wording  of  sub-sec.  1  of  sub-sec.  53,  is  peculiar,  and 
the  language  difficult  of  construction.  But  I  think  the ' 
fair  interpretation  to  be  given  to  the  section,  is  :  That  if 
a  society  or  club  is  incot-porated  under  "  The  Act  respecting 
Benevolent,  Provident,  and  other  Societies,"  and  the  selling 
or  supplying  of  liquor  to  its  members  is  not  the  special  or 
main  object  of  the  club,  but  is  merely  an  incident  resulting 
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Judgment,  from  its  principal  object,  there  is  then  no  violation  of  the 
MacMahon,  License  Act.  But  if  the  association  or  elnb  has  been 
formed,  or  is  being  carried  on  specially  or  chiefly  for 
enabling  it  to  sell,  barter,  or  supply  liquor  to  its  members 
without  license,  then  the  Liquor  License  Act  has  been 
violated. 

It  is  a  question  for  the  decision  of  the  magistrate  as  to 
the  object  with  which  the  club  was  formed,  or  is  being 
carried  onj  and  that  decision  could  only  be  reached  after 
a  consideration  of  all  the  facts  and  circumstances  appearing 
in  evidence. 

The  ostensible  objects  of  the  club  as  evidenced  by  the 
possession  of  six  stuffed  bird^,  and  the  subscription  by  the 
club  to  one  paper — "  American  Field" — for  the  use  of  150 
members,  may  not  in  the  judgment  of  the  magistrate  have 
been  sufficient  to  outweigh  what  appeared  to  be  the  real 
purpose  of  the  club  as  indicated  by  having  a  bar  supplied 
with  the  liquors  mentioned,  and  a  steward  to  dispense  from 
the  bar  what  was  required  in  the  way  of  refreshment  by 
the  members. 

It  is  a  case  which  is  not  by  any  means  devoid  of  diffi- 
culty ;  but  as  long  as  there  is  evidence  upon  which  the 
magistrate  might  properly  find  that  the  organization  was 
designed  to  evade  the  operations  of  the  Liquor  License 
Act  we  could  not  interfere. 

I  have  not  overlooked  the  cases  of  Graff  v.  Evans,  8 
Q.  B.  D.  373,  and  Newell  v.  Hemingway,  58  L,  J.  46, 
where  the  I'ight  of  proprietary  clubs  to  supply  liquor  to 
the  members  thereof  is  full}^  considered  in  relation  to  the 
English  licensing  Act. 

These  cases  are,  however,  of  little  value  in  determining 
the  question  to  be  decided  in  the  present  case  under  the 
special  enactment  I  have  endeavoured  to  construe. 

The  certiorari  must  be  superseded,  and  the  motion  to 
quash  the  conviction  dismissed,  with  costs. 

Galt,  C.  J.,  concurred. 

Rose,  J.,  was  not  present  at  the  argument,  and  took  no 
part  in  the  judgment. 
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[COMMON  PLEAS  DIVISION.] 

Anderson  v.  The  Canadian  Pacific  Railway  Company. 

Hallways — Condition  Umrting  IktHUty  for  ions  of  baggage — 3vidence — 
Letters  written  between  the  company\H  officers — AdmiisibUity  of — Limb- 
fation  oj faction. 

Sn  an  action  by  the  plaintiff,  a  passenger  by  defendants'  railway,  for  the 
loss  of  her  baggage,  and  in  which  the  defence  was  t-kat  the  defendants* 
liability  was  limited  by  a  condition  on  the  ticket  to  $100,  certain 
letters  were  admitted  isi  evidence,  one  v/ritten  by  the  defendants^ 
baggage  agent  to  the  passenger  agent  asking  whether  plaintiff's  atten- 
tion had  been  called  to  the  condition  on  the  ticket,  and  why  it  had 
not  been  signed  by  her,  and  the  other  the  reply  thereto,  stating  that 
the  company's  rules  did  not  require  unlimited  first-class  tickets  signed, 
and  that  this  ticket  had  been  sold  at  full  tariff  rate. 

Meld,  that  the  letters  were  properly  admitted  ;  but  they  were  of  Jio  conse- 
quence as  the  ticket  on  its  face  shewed  that  it  was  not  purchased  subject 
to  the  condition. 

'Kirhstail  Brewing  Go.  v.  Fnrness  RaUwAy  C©.,  L.  R.  ^9  Q.  R  468,  followed, 
■Held,  also,  that  the  six  months'  limitation  clause,  R.  S.  C.  ch.  109,  sec 
27,  does  not  apply  to  an  action  of  this  character  arising  out  of  contract, 
but  to  actions  for  damages  occasioned  by  the  cempany  in  the  execution 
of  the  powers  given  or  assfumed  by  tkem  to  be  given  for  enabling  them 
to  maintain  their  railway. 
'The  cases  on  this  subject  reviewed. 

This  was  arj  action  brought  to  recovet  damages  for  the  statemes»i. 
loss  of  the  plaintiff's  luggage. 

The  case  was  tried  before  Rose,  J,,  and  a  jury,  at 
Toronto,  at  the  Winter  Assizes,  of  ]880. 

The  grounds  of  defence  were : 

1  and  2.  A  denial  of  the  aliegations  in  the  statement 
of  claim ;  3,  That  there  was  a  speciai.  agreement  limiting 
the  damage  to  $100;  4.  An  offer  to  pay  plaintiff  $100  if 
defendants  were  liable  ;  5.  That  the  damages  wei'e  sus- 
tained more  than  six  months  before  action. 

At  the  close  of  the  case  a  nonsuit  was  moved  for,  the 
grounds  of  which  ai)pear  in  the  judgment  of  Ruse,  J.  The 
learned  Judge  re^?ervod  his  decision  thereon  unt^.l  after  the 
jury  should  have  answered  the  questions  to  be  submitted  to 
them. 

The  following  questions  were  subuiitted  to  th(*  jur}- : 
1.  Had  the  plaintiff  knowledge  of  the  conditio)is  upon  the 
ticket  ?  No, 
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i?>tatera€iit.       Tb©  2nd,  Srd,  and  4th  questions  had  reference  to  the^ 
same  subject. 

'i'be  answer  of  the  jury  was :  "Our  opinion  is,  the  plain- 
tiff" did  not  know  of  any  special  terms  of  the  contract/' 

The  5ih  ciuestioB  was  :  "  Was  this  accident  caused  by 
something  which  did  not  happen  by  the  intervention  of 
man — such  as^  by  way  of  illustration,  lightning,  storm,  or 
tempest — and  which  could  not  have  been  prevented  by 
any  amount  of  foresight,  and  pains,  and  cai-e,  reasonably  to- 
have  been  expected  from  the  compan}'  ?  A.  We  believe 
the  accident  occurred  by  not  taking  proper  precau-tion  in 
building  the  embankment." 

6th.  What,  in  your  opinion,  was?  the  cause  of  the  acci- 
dent ?    A.  Want  of  proper  drainage.. 

The  learned  Judge  then  delivered  the  folio  wing  judgment; 
KosE,  J. : — 

This  was  an  action  brought  by  a  passenger  on  thei  rail- 
way of  the  defendant  company  against  the  company  as 
common  carriers,  claiming  damages  for  loss  oeeurring 
thiough  a  trunk  which  was  with  her  Juggage,  and  which  • 
contained  personal  clothing  and  jewelleiy,  being  destroyed 
on  the  line  of  the  railway  when  in  transit. 

The  right  to  recover  was  rested  upon  the  common  law 
liability  of  the  defendants  as  insurers. 

The  answer  made  by  the  company  was  threefold  :  first,, 
that  the  contract  was  one  with  conditions  limiting  the 
liability  to  not  exceeding  one  hundred  dollars;  secondly, 
til  at  the  damage  was  caused  by  the  act  of  God ;  and, 
♦  thirdly,  that  the  six  months  limitation  clause  in  the  Rail- 
wny  Act  applied  to  relieve  the  company  from  liability,  the 
action  not  having  been  brought  within  six  months  from  the 
time  the  damage  was  sustained. 

As  to  the  first  of  these  grounds,  the  jury  find  that  the 
plaintiflf  had  no  knowledge  of  any  conditions :  that  the 
defendant  company  bad  not  taken  any  reasonable  means 
to  bring  notice  to  her  of  the  existence  of  the  conditions  j 
and  that  the  circumstances  surrounding  the  purchase  of 
the  ticket,  and  the  entry  into  the  agreement,  were  such 
that  she  might  reasonably  have  s>upposed  that  the  co-ntract 
was  without  conditions. 
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These  findmgs  bring  the  case  within  the  exceptions  to  Judgment, 
the  rule  that  a  person  is  bound  by  the  terms  of  a  contract    ^^^^  j 
into  which  he  enters  whether  he  chooses  to  read  the  con- 
tract or  not ;  and  disposes,  I  think,  of  the  first  objection. 

As  to  the  second,  the  jury  have  found  that  the  accident 
was  caused  by  faulty  construction,  thus  negativing  the 
idea  -of  its  being  attiibutable  to  any  superior  force  not 
under  the  control  or  within  the  intervention  of  man. 
In  order  to  constitute  such  a  defence  there  must  be  two 
things :  first,  an  act  widch  occurred  without  the  interven- 
tion of  man,  and,  second,  a  result  such  as  could  not,  by 
the  exercise  of  reasonable  care,  skill  and  ability,  have  been 
avoided  by  the  parties  charged  with  the  loss. 

As  to  the  third  question,  that  is,  limitation,  the  cases  of 
Kelly  V.  Ottawa  Street  R.  W.  Go.,  3  A.  R  616,  and  May  v, 
Ontario  and  Quebec  R.  W.  Co.,  10  O.  R.  70,  were  relied 
upon  as  overruling  the  previous  authority  of  Roberts  v. 
Great  Western  R.  W  Co.,  13  U.  C.  R.  615. 

I  have  looked  at  the  cases,  and  have  come  to  the  con- 
clusion that  the  Roberts  Case  is  a  direct  authority  in  favor 
of  the  plaintifi:'.  That  was  an  action  brought  b}^  a  passenger 
who  was  injured  by  a  train  running  off  the  track. 

The  next  case  of  Auger  v.  Ontario,  Simeoe  and  Huron 
R.  W.  Co.,  9  C.  P.  164,  which  is  one  of  the  cases  relied  upon  or 
followed  in  Kelly  v.  Ottaimi  Street  R.  M^.  Co.^  was  a  case  of 
injury  to  horses  on  the  track.  There  the  Court  held  that 
the  limitation  clause  did  a})ply;  but  the  Roberts  Case  was 
not  cited,  nor  disapproved  of  in  any  way,  and  apparently 
was  not  thought  by  either  counsel  or  Court  to  be  applicable 
to  the  facts  in  the  Anger  Case,  Brownie  v.  BrockviUe  atid 
Otta^wa  R.  W.  Co.,  20  U.  C.  R.  202.  decided  about  the  same 
time,  in  which  judgment  was  given  by  Robinson,  C.  J., 
was  a  case  of  accident  or  collision  at  a  crossing.  In  that 
case  the  Roberts  Case  was  not  cited  or  referred  to  in  the 
judgment,  which  cannot  be  taken  as  in  any  way  shaking 
its  authority. 

The  case  of  McCallum  v.  Grand  Trunk  R.  W.  Co..  30 
U.  C.  R.  122,  subsequently  in  the  Court  of  Appeal,  81  U.  C.  R. 
527,  was  a  case  of  fire  from  the  track.  In  the  first  report 
of  that  case  the  Roberts  Case  is  not  cited  or  referi-ed  to  ; 
in  the  second  report— in  the  Court  of  Appeal — it  is  cited 
in  the  argument,  but  not  referred  to  in  the  judgment  :  but 
Hagarty,  J.,  in  giving  judgment,  says  the  facts  of  tlie 
McCallum  Case  may  easily  distinguish  it  from  a  case  of 
liability  under  a  contract;  thus  recognizing  the  authority 
of  the  Roberts  Case. 
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Judgment.  In  Kelly  V.  Ottawa  Street  R.  W.  Co.,  the  injury  was 
lio^~J  caused  by  a  man  jumping  into  a  ditch  to  avoid  collision 
with  a  ear  driven  in  a  negligent  manner.  There  the  case 
is  cit  d,  but  is  not  overruled.  It  is  referred  to  approvingly 
by  Mr.  Justice  Burton;  and  he  says  that  the  principle  of 
the  case  might  well  have  been  followed  in  like  cases. 

That  decision  is  rested  —  not  upon  principle,  because  the 
principle  is  objected  to  and  dissented  from  by  both  the 
learned  Judges  who  delivered  judgment,  except  Mr. 
Justice  Patterson,  who  probably  approved  of  it — but  upon 
the  authority  of  the  two  previous  cases  of  Auger  v. 
Ontario,  Simeoe,  and  Huron  M.  W,  Co.,  and  McCallnm  v. 
Grand  Trunk  R.  W.  Co.  But  it  in  no  way  shakes  the 
authority  of  the  first  case. 

From  some  expressions  found  in  May  v.  Ontario  and 
Quebec  R.  ^ .  Co.  it  would  seem  to  be  an  authority  in  the 
defendants'  favor,  the  learned  Chief  Justice,  now  Sir  Adam 
Wilson,  on  p.  77,  making  use  of  the  following  language  : 
"  In  that  sense  any  damage  done  upon  the  railway  by 
negligence  in  the  carriage  of  passen^^ers  and  the  like,  would 
be  damage  done  '  by  reason  of  the  railway,'  or,"  as  Sir  John 
Robinson  put  it,  '  damage  done  by  reason  of  the  railway.'"' 

It,  however,  refers  to  the  Roberts  Case,  without  refer- 
ring to  the  principle,  and  also  to  Prendergast  v. 
Grand  Trunk  R.  W.  Co.,  25  U.  0.  R.  1^3,  in  which  the 
clause  was  held  not  to  apply.  It  in  no  sense  questions  the 
authority  of  these  decisions  ;  and,  if  it  did,  would  not  be 
authority  which  I  could  follow  in  the  face  of  the  previous, 
authorities. 

I  must  therefore  find  that  Roberts  v.  Gieaf  Western  i?. 
W.  Co.,  is  still  the  authority  on  that  point. 

Judgn:jent  must  therefore  be  for  the  plaintiff  on  the 
question  of  limitation  also. 

Judgment  for  the  plaintiff  for  $64440  principal,  and 
$63.40  interest. 

■  The  defendants  gave  notice  of  motion  to  the  Divisional 
Court  to  set  aside  the  judgment  entered  for  the  plaintiff, 
and  to  enter  judgment  for  the  defendants  on  the  grounds 
set  out  in  the  judgment  of  Galt,  C,  J. 


In  Hilary  Sittings,  February  13th,  1889,  G.  T.  Black- 
stock,  supported  the  motion.    The  ticket  was  subject  to 
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the  conditions  which  limited  the  liability  of  the  company  to  Argumeut. 
the  sum  of  $100  on  a  loss  of  baggage  :  Watkins  v.  Rymitl, 
10  Q.  B.  D.  178 ;  Burk^  v.  South  Eastern  R  W.  Co.,  5  C. 
P.  D,  1  ;  Pollock  on  Contracts,  4th  ed.,  865.  The  evidence 
an  to  the  correspondence  between  Mr.  Anderson,  the  general 
baggage  agent,  and  Mr.  Callaway,  should  not  have  been 
admitted.  There  was  no  evidence  to  shew  that  the  defend- 
ants were  responsible  for  the  subsidence  of  the  track.  The 
evidence  would  tend  to  shew  that  it  occurred  from  some 
convulsion  of  nature — namely,  by  lightning,  storm,  or 
tempest,  and  could  not  have  been  prevented  by  any  amount 
-of  foresight,  pains  and  care  reasonably  expected  to  have 
been  exercised  by  the  defendants  :  Nugent  v.  Smith,  1  C. 
P.  D.  19,  423 ;  Pollock  on  Contracts,  4th  ed.,  466  ;  Bailey 
y..  De  Crespigny,  L.  E.  4  Q.  B.  185  ;  Moxley  v.  Canada 
Atlantic  R.  W.  Co.,  14  A.  R.  309.  The  action,  however, 
was  barred  by  lapse  of  time,  as  it  is  not  denied  that  the 
action  was  not  commenced  wdthin  the  six  months  required 
by  sec.  27  of  R.  S.  C.  ch.  109  ;  Kelly  v.  Ottaiva  Street  R.  W. 
Co.,  3  A.  R.  616 ;  Browne  v.  Brockville  and  Ottawa  R.  W. 
Co.,  20  U.  C.  R.  202  ;  May  v.  Ontario  and  Quebec  R.  W.  Co., 
10  0.  R.  70. 

McCarthy,  Q.  C,  an4  Wallace  Neshitt^  contra.  TKe  evi- 
dence failed  to  shew  that  the  ticket  was  subject  to  the  con- 
dition relied  on.  It  is  only  to  be  subject  thereto  when  issued 
at  a  reduced  rate,  and  signed  by  the  person  purchasing  the 
ticket,  and  it  is  then  stamped  with  an  L.  punch.  The  contract 
is  not  signed  by  the  plaintiff,  nor  is  it  stamped  as  provided. 
The  evidence  of  the  correspondence  between  Mr.  Anderson 
and  Mr.  Callaway  was  properly  admitted :  The  Earl  of  Dum- 
fries, 10  P.  D.  31 ;  The  Solway,  10  P.  D.  137 .;  and  it  clearly 
shewed  that  the  ticket  was  not  issued  at  a  reduced  rate 
so  as  to  be  subject  to  the  condition.  As  to  the  cause 
of  the  accident,  the  matter  was  fairly  left  to  the  jury,  and 
they  have  found  it  was  from  want  of  pi-oper  drainage  : 
EosGoe  N.P.  Ev.,  15th  ed,  561,  683  ;  Braid  v.  Great  ]\est' 
em  R.W.  Go.  1  Moo.  P.  Q  N.  S.  101;  Smith  on  Negligence, 
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Argument.    2nd  ed ,  188  ;  Nichols  v.  Marsland,  2  Ex.  D.  1  ;  Nugent  v. 

Smith,  1  C.  P.  D.  19.  As  to  the  lapse  of  time,  section  27, 
which  contains  the  limitation  clause,  does  not  apply.  It 
only  applies  to  actions  for  damages  occasioned  by  the  com- 
pany in  the  execution  of  the  powers  in  connection  with 
the  working  of  the  railway,  but  does  not  apply  to  a  case 
like  present— namely,  a  contract  to  carry  baggage  safely 
as  common  carriers :  Roberts  v.  Great  Western  R.  W.  Co., 
13  U.  C.  R.  615  ;  Auger  v.  Ontario,  Simcoe  and  Huron 
R.  W.  Co.,  9  C.  P.  164  ;  Browne  v.  Brockville  and  Ottawa 
R.  W.  Co.,  20  U.  C.  R  202  ;  McGallum  v.  Grand  Trunk  R.  W. 
Co.,  30  U.  C.  R.  ^  22,  31  U.  C.  R  527  ;  Prendergast  v.  Grand 
Trunk  R.  W.  Co.  25  U.  C.  R.  193  ;  Corporation  of  Brock  v. 
Toronto  and  Nipissing  R.  W.  Co.,  37  U.  C.  R.  372  ;  Beard 
V.  Credit  Valley  R.  W.  Co.,  9  0.  R.  616. 

June  29,  1889.    Galt,  C.  J.:— 

In  my  opinion,  there  were  no  special  conditions  on  the 
ticket  purchased  by  the  plaintiff.  The  ticket  was  produced, 
an:l  several  conditions  are  printed  on  it,  and,  among  others, 
one  limiting  the  liability  of  the  company  for  loss  of  baggage 
to  $100.  Immediately  below  these  conditions  there  is  this 
agreement :  "  In  consideration  of  the  reduced  rate  at  which 
this  ticket  is  sold,  I  hereby  agree  to  all  the  provisions  of 
the  above  contract."   Signature." 

This  was  not  signed  by  the  plaintiff ;  and  it  was  proved 
that  the  ticket  was  not  sold  at  a  reduced  rate.  There  was, 
therefore,  no  agreement  on  the  part  of  the  plaintiff  to  any 
of  the  above  conditions.  There  was  a  question  raised  as 
to  the  evidence  of  the  ticket  not  having  been  sold  at  a 
reduced  rate ;  but,  on  the  face  of  the  ticket  itself,  there  is, 
among  the  conditions,  a  stipulation  which  proves  that  it 
was  not  so  sold.  "4.  If  this  contract  and  its  coupons  are 
cancelled  with  an  L  punch,  it  indicates  that  this  ticket  was 
sold  at  a  reduced  rate."  The  ticket  is  not  so  cancelled.  It 
is  therefore  plain  that  the  ticket  was  not  subject  to  the 
conditions^ 
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On  the  argument  before  us,  Mr.  Blackstock  urged  that  Judgment, 
it  was  possible  the  subsidence  of  the  track,  which  caused  g^lt,  C.J. 
the  accident,  might  have  occurred  from  some  convulsion  of 
nature  (of  which  there  was  no  evidence),  therefore  the 
defendants  were  discharged.  I  think  it  safer  to  act  on 
finding  of  the  jury,  who  had  ample  testimony  before  them 
as  to  the  manner  in  which  the  embankment  had  been 
constructed,  and  as  to  the  action  of  water  thereon. 

As  to  the  last  and  really  important  defence,  viz.,  the 
lapse  of  time,  no  question  was  submitted  to"the  jury,  as  it 
was  not  disputed  the  action  was  not  commenced  within 
the  six  months. 

The  learned  Judge  reserved  judgment,  and  subsequently 
gave  a  considered  judgment  in  favour  of  the  plaintiff,  hold- 
ing that  the  plaintiff  was  not  precluded  by  that  delay. 

At  the  last  Hilary  Sittings,  the  defendants  moved  for 
judgment  in  their  favour,  or  for  a  new  trial,  on  the  fol- 
lowing grounds  : 

1.  "That  the  said  findings  and  the  verdict  of  the  jury 
are  contrary  to  the  evidence  and  weight  of  evidence." 

In  my  judgment  there  was  ample  evidence  to  sustain 
the  findings.  * 

2.  "  That  the  learned  Judge  at  the  trial  improperly 
admitted  as  evidence  against  the  defendants  certain  letters 
written  by  one  W.  R.  Callaway  to  other  of  the  defendants* 
servants." 

This  is  the  circumstance  to  which  I  have  already  alluded 
in  referring  to  the  sale  of  the  ticket  to  the  plaintiff.  The 
letters  in  question  were  produced  by  the  defendants.  The 
first  was  written  by  Mr.  Anderson,  general  baggage  agent, 
to  Mr.  Callaway,  the  passenger  agent,  desiring  to  know 
whether  the  plaintiff's  attention  "w^as  called  to  the  condi- 
tions under  which  this  ticket  was  sold  to  her,  and  why  not 
signed  by  her;"  and  the  second,  in  reply,  from  Mr.  Callaway^ 
stating  "the  rules  of  the  company  do  not  require  unlimited 
first  class  tickets  signed.  This  ticket  was  sold  at  full  tariff 
rate." 
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Judgment.       In  my  opinion  this  evidence  was  clearly  admissible. 

■Galt,  C,J.  This  was  a  question  put  by  an  officer  of  the  defendants  in 
charge  of  the  department  "of  baggage,"  to  another  officer 
by  whom  the  ticket  in  question  was  sold,  relating  to  the 
sale  of  the  ticket,  and  appears  to  me  to  be  clearly  within 
the  decision  of  the  Court  of  Queen's  Bench,  in  the 
case  of  Kirkstall  Brewery  Go.  v.  Furness  Railway  Co., 
L.  R.  9  Q.  B.  468.  It  certainly  is  singular  that  the  defen- 
dants, when  in  possession  of  this  correspondence,  should 
have  thought  it  expedient  to  raise  such  a  defence;  more- 
over, it  is  a  matter  of  no  consequence,  as,  on  the  face  of  the 
ticket  itself,  it  is  subject  to  no  conditions. 

The  third  ground  is,  "  That  plaintiff  is  not  entitled  to 
recover  more  than  $100,  by  reason  of  the  conditions  indorsed 
upon  the  ticket."  I  have  disposed  of  this  ground,  as  I  do 
not  think  there  were  any  conditions  limiting  the  liability. 

4.  "That  the  accident  out  of  which  the  plaintiff's  cause 
of  action  arose  was  caused  by  the  act  of  God,  or  by  some 
other  extraordinary  or  unforeseen  cause,  for  which  the 
defendants  are  not  liable  in  law  to  the  plaintiff."  I  have 
already  commented  on  this  ground. 

5.  "  That  the  defendants  are  not  liable  to  the  plaintiff 
for  the  negligence  in  the  construction  of  the  railway,  as 
found  by  the  jury,  at  the  place  in  question." 

On  the  argument,  this  objection  was  mentioned,  but  was 
not  argued,  as  it  was  impossible  for  the  learned  counsel  to 
contend  that,  after  the  defendants  had  been  in  possession 
of  the  railway  for  a  considerable  time  as  their  own  property, 
they  could  be  heard  to  say  in  a  case  like  the  present 
brought  against  them  as  common  carriers,  they  were  not 
liable  because  the  original  construction  of  the  railway  was 
defective. 

6.  "  That  the  plaintiff  is  precluded,  by  the  six  months 
limitation  clause  in  the  Railway  Act,  from  bringing  this 
action  ag^ainst  the  defendants." 

This  is  really  the  only  question  in  dispute  between  the 
parties.  My  brother  Rose  has  carefully  considered  it  in 
his  judgment,  and  it  was  very  fully  and  ably  argued  by 
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Mr.  Blackstock,for  the  defendants,  and  Mr.  McCarthy,  Q.C.  Judgment. 

and  Mr.  Nesbitt,  for  the  plaintiff.  Galt,  C.J. 

The  ticket  was  purchased  b}^  the  plaintiff  in  October, 
'  1886,  and  the  accident  occurred  a  few  ds^ys  afterwards. 

The  writ  of  summons  was  issued  on  15th  September,  1887. 

The  clause  io  the  Railway  Act  R  S.  C.  ch.  109,  under 
I  which  this  question  arises  is  sec.  27,  under  the  heading* 

"Actions  for  indemnity  ;  fines  aud  penalties  and  procedure 

therefor." 

1  Sec.  27.  "All  actions  or  suits  for  indemnity  for  any 
\  damage  or  injury  sustained  by  reason  of  the  railway  "  (that 

that  is  to  say,  the  railway  and  the  works  authorized  by  the 
I  special  Act  to  be  so  constructed),   "  shall  be  commenced 

within  six  months  next  after  the  time  when  such  supposed 
I  damage  is  sustained,  or  if  there  is  continuation  of  damage, 
i  within  six  months  after  the  doing  or  committing  of  such 

damage  ceases,  and  not  afterwards ;  and  the  defendants 
I  may  plead  the  general  issue  and  give  this  Act  and  the 

special  Act  and  the  special  matter  in  evidence  at  any  trial 
I  to  be  had  thereupon,  and  may  prove  that  the  same  was 
:  done  in  pursuance  of  and  by  the  authorit}^  of  this  Act, 

and  the  special  Act." 

Sees.  28  and  29,  which  are  the  other  sections  under  the 

same  heading,  refer  to  the  enforcement  of  penalties  to 

which  persons  violating  the  provisions  of  the  Act  are 

liable. 

The  first  case  in  which  a  railway  company  sought  to 
avail  themselves  of  this  limitation  is  Roberts  v.  Great 
Western  R.  W.  Go,  13  U.  C.  R.  615,  which  was  an  action 
brought  by  a  passenger  for  damages  by  reason  of  the  car 
being  thrown  off  the  track,  owing  to  the  alleged  negligence 
of  the  company.  The  Court  were  unanimously  of  the 
!  opinion  that  the  tenth  section  of  the  Act  incorporating  the 
company  (which  is  similar  to  sec.  27)  does  not  apply  to  an 
action  of  that  nature,  but  onl}''  to  actions  for  damages  occa- 
sioned by  the  company  in  the  execution  of  the  powers 
given,  or  assumed  by  them  to  be  given,  for  enabling  them 
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Judgment,  to  maintain  their  railway."  It  was  upon  the  authority  of 
Oalt,  O.J.  ^^^^  case  my  brother  Rose  based  his  judgment. 

The  next  case  is  Auger  v.  Ontario,  Simcoe,  and  Huron, 
R.  W.  Co.,  9  C.  P.  164,  which  was  an  action  brought 
to  recover  damages  for  the  loss  of  the  plaintiff's  horses, 
which  were  killed  by  a  locomotive. 

The  Court  held  in  that  case  the  limitation  did  apply  ; 
but,  in  giving  judgment,  Richards,  J.  says:  "There  is  no 
doubt  the  Courts  have  held  repeatedly  that  the  limitation 
clauses  do  not  apply  where  the  companies  are  carrying  on 
the  business  of  common  carriers,  "even  in  those  cases  where 
they  are  permitted  by  their  Act  of  incorporation  to  use 
locomotives,  &c.,  for  the  conveyance  of  passengers  and 
goods,  &c.,  and  to  charge  for  such  conveyance ;  but  the 
liability  arises  in  those  cases  from  the  breach  of  contract 
arising  from  their  implied  undertaking  to  carry  safely,  and 
to  take  proper  care  of  the  goods."  This  case,  therefore,  so 
far  as  the  reasoning  of  the  learned  Judge  in  giving  the 
unanimous  decision  of  the  Court,  is  in  favour  of  the 
plaintiff. 

The  next  case  is  Browne  v.  Brockville  and  Ottawa  R. 
W.  Co.,  20  U.  C.  R.  202,  which  was  for  an  injury  sustained 
by  plaintiff  by  collision  at  a  crossing,  owing,  as  was  alleged, 
to  the  neglect  of  defendants  to  give  signals,  and  to  construct 
crossings  at  a  proper  level.  Robinson,  C.  J.,  by  whom 
the  judgment  was  given,  and  before  whom  the  case  had 
been  tried,  held,  at  p.  207,  that,  "as  to  the  cause  of  damage 
arising  from  the  improper  or  imperfect  construction  of 
the  crossing,  that  does  certainly  come  expressly  within 
the  words  in  our  statute." 

Mr.  Blackstock  contended  that,  as  the  cause  of  action 
in  the  present  case  arose  from  the  defective  construction  of 
the  railway,  this  case  was  a  direct  authority  in  his  favour. 

In  my  opinion  it  is  not  so,  for  this  reason:  In  the 
present  case  the  defendants  had  entered  into  a  contract 
with  the  plaintiff  to  carry  her  baggage  safely  as  com- 
mon carriers,  and  it  was  their  duty  to  see  that  the 
railway  was  in  a  proper  state.    In  the  case  cited  the  defen- 
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dants  were  under  no  obligation  to  the  plaintiff,  apart  from  Judgment. 
the  public  generally ;  and  the  clause  in  question  has  refer-  Oalt,  C.J. 
ence  only  to  such  an  obligation,  not  to  any  special  contract. 

The  case  of  Kelly  v.  Ottawa  Street  R.  W.  Co.,  3  A.  R. 
616,  was  also  cited  by  Mr.  Blackstock ;  but  that  has  no 
bearing  on  the  present  contention,  for,  unquestionably,  the 
injur}'  complained  of  was  one  sustained  by  the  manner  in 
which  the  railway  was  managed. 

The  last  case  referred  to  on  behalf  of  the  defendants 
was  May  v.  Ontario  and  Quebec  R.  W.  Co.,  which  was 
before  Wilson,  C.  J.,  on  demurrer,  10  0.  K  70.  Th© 
learned  Chief  Justice  gave  judgment  on  the  demurrer  in 
favour  of  the  defendants;  but  it  was  more  a  matter  of 
form,  for  he  finally  stated  that  the  statement  of  claim  wat* 
insufficient,  and  then,  on  the  authority  of  McCallum  v. 
Grand  Trunk  R.  W.  Co.,  and  Kelly  v.  Ottawa  Street 
R.  W .  Co.,  decided  the  demurrer. 

I  may  mention  that  McCallum  v.  Grand  Trunk  R, 
W.  Co.,  30  U.  C.  R.  122, 31  U.  C.  R.  527,  was  one  for  injury 
caused  by  fire  from  the  locomotive  of  the  defendants,  and 
was  held  by  the  Court  of  Appeal  to  come  within  the 
provisions  of  the  statute.  There  was  no  question  of  con^ 
tract.  Mr.  Nesbitt  cited  several  cases  bearing  on  this 
question,  but  there  were  none  of  them  which  had  reference 
to  any  contract. 

I  agree  with  my  brother  Rose,  that  the  principle  stated 
in  Roberts  v.  Great  Western  R.  W.  Co.,  has  not  been  ques- 
tioned in  any  of  the  other  cases,  but,  on  the  contrary,  is 
affirmed  by  the  reasoning  of  the  learned  Judge  in  Aiiger 
V.  Ontario,  Simcoe,  and  Huron  R.  W  Co.;  and  this 
motion  must  be  discharged,  with  costsv 


EosE  and  MacMahon,  J  J.,  concurred. 
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RuDD  V,  Frank. 

Evidence — Admissibility — Communications  by  deceased  person  to  solicitors-^ 
Privilege — Judgment  for  possession  of  land — Practice  on  entering-^ 
Order  oj  trial  Judge—  Writ  of  possession— Rides  273,  274,  ^^5,  341, 
379,  0.  J.  A.—.R.  S.  0.,  1877,  eh.  61,  sec.  34. 

In  an  action  by  the  devisee  of  R.  to  recover  possession  from  the  defendant 
of  land  conveyed  by  him  to  R. ,  of  M'hich  the  defendant  remained  in 
possession,  the  defence  was  that  the  conveyance  to  R. ,  though  in  form 
absolute,  was  intended  to  operate  as  a  mortgage. 
The  evidence  of  E.  and  P.,  two  solicitors,  as  to  statements  made  to  them 
by  R.  in  his  lifetime  as  to  his  intentions  with'j^regard  to  the  land,  was 
taken  subject  to  objection. 
The  evidence  of  E.  shewed  that  R.'s  statement  to  him  was  made  in  E.'a 
office  in  the  presence  of  P.  and  of  another  person  who  was  a  friend  of 
R.'s,  but  not  a  professional  man.    E.  thought  R.  made  the  statement 
as  a  preliminary  to  instructing  him  as  to  something  that  was  to  be  done 
by  him  as  a  solicitor,  but  R.  did  not  give  any  instructions,  and  there 
was  nothing  to  shew  that  he  ever  intended  to  do  so,  and  no  professional 
employment  followed  from  the  conversation.    E.  could  LOt  recollect 
whether  he  was  asked  for  his  advice  or  opinion  at  the  time,  but  he 
made  no  charge  for  professional  services. 
P. 's  evidence  was  that  he  had  spoken  to  R.  about  the  atiairs  of  F.  as  the 
solicitor  and  a  friend  of  the  F.  family,  and  had  advised  R.  to  try  to  save 
the  property  in  question  for  the  F.  family. 
It  also  appeared  that  R.  was  an  occasional  client  of  E.  and  P.,  but  that 

in  the  transactions  in  question  he  had  employed  other  solicitors. 
Held,  that  the  communications  to  E.  and  P.  were  not  made  to  them  in 
their  professional  capacity,  and  were  therefore  not  privileged,  and 
were  properly  receivable  in  evidence;  Falconbridge,  J.,  doubting  as 
to  the  evidence  of  E. 
The  action  was  tried  without  a  jury  before  the  Consolidated  Rules  came 
into  force,  and  the  trial  Judge  ordered  that  judgment  should  be  entered 
for  the  plaintiiff  for  possession  of  the  land,  and  judgment  was  at  once 
entered  accordingly,  and  the  plaintiff  put  in  possession  by  the  sheriff 
under  a  writ  of  possession. 
Held,  that  under  the  practice,  and  having  regard  to  Rules  273,  274,  275, 
341,  and  379,  of  the  Ontario  Judicature  Act,  1881,  there  was  nothing 
to  remove  actions  for  the  recovery  of  land  out  of  the  general  rule,  and 
the  entry  of  judgment  and  subsequent  proceedings  were  regular. 
Section  34  of  R.  S.  0.,  1877,  ch.  51,  was  repealed  by  Rule  273  of  the 
Ontario  Judicature  Act,  1881. 

Statement  This  was  an  action  brought  by  the  plaintiff  to  recover 
possession  of  a  parcel  of  land  in  the  township  of  Westmin 
ster,  containing  130  acres,  and  of  certain  chattel  propert 
thereon. 

The  plaintiff  claimed  title  as  devisee  under  the  will  of 
Charles  B.  tludd,  deceased,  to  whom  the  defendant  con- 
veyed the  land  in  the  year  1875.  ^ 
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The  defence  set  up  was  that  the  conveyance  from  the  Statement, 
defendant  to  Rudd,  though  absolute  in  form^  was  really 
intended  to  operate  as  a  mortgage,  and  that  it  had  been 
satisfied  by  payments  to  him  out  of  the  produce  of 
the  property.  Thei'e  was  the  Usual  offer  to  redeem  if  any- 
thing should  be  found  due. 

The  action  was  tried  at  London  on  the  15th  May,  1888^ 
before  MacMahon,  J.,  without  a  jury,  and  judgment  was 
delivered  by  him  on  the  2.3rd  June,  1888,  ordering  judg- 
ment to  be  entered  for  the  plaintiff  for  the  recovery  ot  the 
land  and  goods  and  refusing  to  allow  any  redemption^ 
upon  the  ground  that  the  conveyance  from  the  defendant 
to  Rudd  was  absolute  in  substance  as  well  as  in  form. 
No  stay  of  proceedings  was  ordered,  and  judgment  was 
promptly  entered  by  the  plaintiff,  who  was  placed  in  posses- 
sion by  the  sherifJ'  under  a  writ  of  possession  issued  upon 
the  judgment. 

In  November,  J888,  the  defendant  moved  before  the  full 
Court  to  set  aside  this  judgment  and  enter  judgment  for 
the  defendant,  or  for  a  judgment  for  redemption,  or  for  a 
new  trial  upon  the  ground  of  rejection  of  the  evidence  of 
Messrs.  Partridge  and  Essery. 

After  hearing  argument  the  Court  ordered,  in  February^ 
1889,  that  certain  books  of  account  which  it  appeared 
had  been  kept  by  Rudd  in  his  lifetime,  and  had  not  been 
produced  at  the  trial,  should  be  produced  for  inspection, 
and  that  the  evidence  of  Messrs.  Partridge  and  Essery 
'should  be  taken  before  Mr.  Justice  Street  at  the  Middlesex 
Spring  Assizes,  and  that  the  question  of  its  admissibility 
should  be  argued  at  the  May  Sittings  of  the  Divisional  Court 
This  evidence  was  accordingly  taken,  and  the  motion 
again  came  before  the  Divisional  Court  (Falconbridge  and 
Street,  J  J.)  on  the  5th  and  6th  June,  1889.  Upon  the 
argument  of  the  motion  the  defendant  i-enewed  a  motion 
made  upon  the  former  argument,  to  set  aside  the  entry  by 
the  plaintiff  of  judgment  and  the  issue  of  the  writ  of 
possession,  upon  the  ground  that  it  was  irregular  and  im- 
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Statement  proper  to  have  entered  the  judgment  until  after  the  fifth 
day  of  the  sittings  of  the  Divisional  Court  next  after  the 
delivery  of  judgment.  The  defendant  also  moved  upon 
notice  for  leave  to  adduce  as  further  evidence  the  short- 
hand notes  of  the  evidence  of  the  plaintiff  an.d  Rudd  given 
in  a  suit  of  Haldane  v.  Rudd,  which  was  tried  in  the  year 
1877. 

W.  R.  Meredith,  Q.  C,  and  R  M.  Meredith,  for  the  de- 
fendant. The  evidence  of  Messrs.  Partridge  and  Essery 
is  admissible,  the  communications  made  to  them  having, 
on  the  facts  disclosed,  had  no  reference  to  any  professional 
employment:  Goodall  v.  Little,  1  Sim.  N.  S.  155;  Walton 
V.  Bernard,  2  Gr.  at  pp.  363,  364,  and  cases  there  cited  ; 
Bursill  V.  Tanner,  16  Q.  B.  D.  1 ;  Pawson  v.  Merchants' 
Bank,  11  P.  R.  18  ;  Cordery  on  Solicitors,  2nd  ed.,  p.  195. 
On  the  question  of  cutting  down  the  deed  to  a  mortgage, 
see  Coote's  Law  of  Mortgages,  5th  ed.,  pp.  18,  19,  20  ; 
Douglas  v.  Culverwell,  4  D.  F.  &  J.  20  ;  Hills  v.  Loomis, 
42  Yt.  562.  The  question  of  practice  as  to  entering  judg- 
ment is  covered  by  Rules  352,  379,  380,  0.  J.  A.,  1881, 
which  were  in  force  when  judgment  was  entered. 

E.  R.  Cameron,  for  the  plaintiff*.  The  evidence  in  the 
suit  of  Haldane  v.  Rudd  should  not  be  received  ;  evi- 
dence not  before  the  trial  Judge  should  not  be  received 
for  the  purpose  of  reversing  his  judgment:  Bumble  v. 
Cobourg  and  Peterborough  R.  W.  Co.,  29  Gr.  121 ;  Taylor 
on  Evidence,  8th  ed.,  p.  653,  sec.  739.  As  to  the  evidence 
of  Messrs.  Partridge  and  Essery,  it  is  a  safe  rule,  where  a 
number  of  years  have  elapsed,  and  the  solicitor  is  in  uoubt 
whether  the  communication  was  privileged  or  not,  that  the 
onus  should  be  on  the  party  who  contends  that  it  is  not 
privileged.  Mr.  Partridge's  evidence  is  strongly  in  favour 
of  the  plaintiff"s  contention  as  to  privilege.  A  sum  certain 
was  paid  by  Mr.  Rudd,  and  he  received  the  conveyance  of 
the  land.  The  transaction  was  a  plain  one  between  vendor 
and  purchaser ;  and  no  foundation  was  laid  for  parol  evi- 
dence.   See  Bernard  v.  Walker,  2  E.  &  A.  121.    Even  if 
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parol  evidence  is  admitted,  the  testimony  given  is  contra-  Argument, 
dictory,  and  the  Court  will  not  interfere  unless  the  case  is 
beyond  peradventure.  The  provisions  applicable  to  the 
entry  of  judgment  and  the  issue  of  a  writ  of  possession 
are  Rules  273-5,  341,  379,  0.  J.  A.,  1881.  Con.  Rule  767 
is  declaratory  of  the  former  practice. 

June  22,  1889.    Street,  J.  :— 

Since  the  trial  of  this  action  before  MacMahon,  J., 
several  important  pieces  of  evidence  have  in  one  way  or 
other  come  before  us.  The  books  of  account  kept  by  Mr. 
Rudd  in  his  lifetime,  in  which  he  appears  to  have  kept  an 
account  with  the  defendant  and  charged  the  defendant 
with  his  outlay  in  keeping  up  the  farm  in  question,  which 
has  always  been  in  the  defendant's  occupation,  do  not 
appear  to  have  been  produced  at  the  trial.  The  learned 
Judge  refused  to  take  the  evidence  of  Messrs.  Partridge 
and  Essery  upon  the  ground  that  it  appeared  to  be  privi- 
leged :  this  evidence  has  since  been  taken  subject  to  the 
question  of  its  admissibility,  and  if  admisssible  it  is 
certainly  not  without  weight.  Then  there  is  the  evidence 
of  the  plaintiff  and  Mr.  Rudd  taken  in  the  case  of  Hal- 
dane  v.  Rudd,  within  about  two  years  of  the  time  when 
the  defendant  made  the  conveyance  now  in  question  to  the 
plaintiff,  which  has  come  to  light  since  the  former  trial,  and 
which  seems  to  have  a  strong  bearing  upon  the  issue  raised 
here.  The  plaintiff's  counsel  insists  that  if  this  evidence  is 
received,  she  should  have  an  opportunity  of  explaining  it, 
and  that  she  should  also  have  an  opportunity  of  explaining 
the  entries  in  her  husband's  books,  and  it  is  manifestly  only 
fair  to  her  that  such  an  opportunity  should  be  afforded  to 
her.  We  might  perhaps  have  allowed  this  new  evidence 
to  be  taken  before  the  presiding  Judge  at  the  next  Middle- 
sex Assizes,  so  as  to  save  the  expense  of  trying  the  whole 
matter  over  again  ;  but  the  production  of  the  plaintiff's 
evidence  in  Haldane  v.  Rudd  may  have  an  effect  upon 
the  statements  made  by  her  at  the  last  trial,  and  it  would 
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Judgment,  be  unsatisfactory  that  so  important  a  case  should  be  tried 
Street,  J.  piece  meal  before  different  Judges.    We  think,  therefore, 
that  the  whole  case  must  go  down  and  be  tried  again 
without  a  jury,  as  before. 

I  think  the  evidence  of  Messrs.  Partridge  and  Essery 
should  be  received,  and  that  the  communications  made  by 
Mr.  Rudd  to  them  were  not  privileged,  because  they  were 
not  made  to  them  in  a  professional  capacity  as  his  solicitors. 
Mr.  Essery 's  account  of  the  circumstances  under  which  the 
communication  was  made  of  which  he  speaks,  is  as  follows: 
"  There  was  a  conversation  in  our  office.  Mr.  Rudd  came 
there ;  he  came  into  the  office  one  day.  I  think  there 
were  four  of  us  in  the  office  there  one  time,  Mr.  Partridge, 
Mr.  John  Coote,  Mr.  Rudd,  and  myself  ;  whether  there 
were  any  more  or  not,  I  cannot  remember,  but  I  think 
those  four  were  there.  He  came  in,  sat  down,  and  talked 
about  John  B.  C.  Frank  and  his  affairs  *  *  he  said 
that  J.  B,  C.  Frank  had  got  into  difficulties  in"  connection 
with  some  lightning  rod,  or  some  company  of  that  kind ; 
that  he  was  mixed  up  and  behind,  and  that  there  were 
executions  against  him,  and  that  on  account  of  it  being  in 
the  family  he  was  going  to  take  over  this  farm :  that  is, 
that  it  was  going  to  be  made  over  to  him,  and  that  he  was 
going  to  hold  it  for  John  B.  C.  Frank,  and  he  was  going 
to  stay  on  the  farm,  use  it  as  his  own,  and  when  he  paid 
him  back  what  he  advanced  on  it,  it  was  to  be  his;  that 
he  was  doing  it  for  the  purpose  of  keeping  it  in  the  family. 
The  reason  I  took  notice  of  what  he  said  was  so  as  to  be 
able  to  tell  it  now.  I  thought  he  was  instructing  us  at 
that  time  as  to  something  that  was  to  be  done  in  the  future, 
or  was  going  to  instruct  us. 

"  Q.  Had  you  anything  to  do  at  all  with  it,  or  had  your 
firm  ;any thing  to  do  with  the  transaction  ?  A.  No,  he 
went  away  without  giving  us  any  instructions  except 
telling  us  in  that  way.  I  supposed  at  that  time  that  he 
was  talking  to  us  as  a  matter  of  business,  but  no  business 
followed  from  it  afterwards. 

"  Q.  Did  he  ask  you  any  advice  or  opinion  in  regard 
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to  it  at  all  ?  A.  I  cannot  recollect  that.  I  know  we  did  Judgment, 
not  charge  for  anything."  Street,  J. 

Mr.  Essery  then  went  on  to  say  that  Rudd  was  often  in 
their  office  ;  that  he  would  come  in  and  sit  down  and  ask 
for  Mr.  Partridge  and  Mr.  Coote,  and  that  he  has  heard 
the  matter  talked  of  on  more  than  one  occasion  ;  that  Mr. 
Rudd  would  start  off  and  tell  what  he  was  going  to  do ; 
that  afterwards  he  understood  from  Mr.  Rudd's  coming 
backwards  and  forwards  that  he  had  paid  off  the  debts, 
and  Frank  had  been  relieved. 

It  appeared  from  the  evidence  of  Mr.  Partridge  that  he 
had  acted  some  time  before  in  winding  up  the  Frank 
estate,  in  which  both  Rudd  and  Frank  were  interested,  and 
that  Partridge  had  spoken  to  Rudd  at  the  request  of  0.  B. 
C.  Frank's  mother  and  sisters,  for  whom  he  had  been  acting 
as  a  friend  and  as  their  solicitor ;  that  he  talked  the  matter 
over  with  Mr.  Rudd  and  advised  him  under  the  circum- 
stances to  try  to  save  the  property  for  the  family,  and 
that  he  charged  him  nothing ;  that  Rudd  came  to  the  con- 
clusion that  he  would  take  the  place  and  save  it. 

It  also  appeared  that  Mr.  John  Coote  was  not  a  solicitor, 
but  was  a  friend  of  Rudd's  and  a  client  of  Messrs.  Part- 
ridge and  Essery  ;  that  Rudd  was  an  occasional  client  of 
theirs,  but  upon  this  occasion  employed  other  solicitors ; 
that  he  was  in  the  habit  of  frequently  going  to  the  office 
of  Messrs.  Partridge  and  Essery,  and  sitting  there  and 
talking  to  them  and  to  Mr.  John  Coote. 

The  occasions  spoken  of  by  both  Messrs.  Partridge  and 
Essery  appear  to  me  to  be  occasions  upon  which  the  com- 
munications made  to  them  were  clearly  not  made  to  them 
in  their  professional  capacity.  The  Frank  family  saw  that 
John  B.  C.  Frank  was  getting  into  trouble  and  debt,  and 
they  spoke  about  it  to  their  friend  and  solicitor,  Mr.  Par- 
tridge :  in  one  or  both  of  those  capacities  he  spoke  to  Rudd 
upon  the  subject  and  suggested,  or,  as  he  puts  it,  advised, 
that  he  should  take  the  property  and  pay  the  liabilities, 
which  Rudd  finally  did,  but  he  employed  another  solicitor 
in  the  matter.    The  conversation  of  which  Essery  speaks 
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Judgment,  cannot,  it  seems  to  me,  be  treated  as  a  confidential  com- 
Street,  J.  munication ;  it  was  a  statement  made  to  persons  who  were 
not  actinof  as  solicitors  in  the  transaction  to  which  it  re- 
lated  ;  they  were  not  asked  to  give  any  advice  in  the 
matter,  or  to  do  anything  in  regard  to  it ;  and  it  was  made 
apparently  as  much  to  Coote  as  to  the  solicitors.  The  fact 
that  one  o£  the  solicitors  supposed  that  the  result  of  it 
would  be  that  he  would  be  employed  to  draw  a  convey- 
ance cannot  turn  it  into  a  privileged  communication,  unless 
it  should  appear  that  Rudd  intended  the  statement  as  a 
preliminary  to  the  giving  of  such  instructions  ;  it  is  evi- 
dent that  he  did  not,  for  at  the  end  of  his  statement  he 
gave  no  such  instructions.  If  Messrs.  Partridge  and  Essery 
were  solicitors  for  any  one  in  the  matter,  it  was  for  the 
Franks  and  not  for  Rudd,  and  the  probabilities  seem  to 
be  that  the  statement  made  in  their  office  was  merely  to 
convey  to  Mr.  Partridge  that  the  suggestion  which  Par- 
tridge had  made  to  him  on  behalf  of  the  Frank  family  had 
been  adopted  by  him.  See  Smith  v.  Daniell,  L.  R.  18  Eq. 
649  ;  Holmes  v.  Mattheivs,  3  Gr.  at  p.  384  ;  Lyell  v.  Ken- 
nedy, 9  App.  Gas.  81  ;  Minet  v.  Morgan,  L.  R.  8  Gh.  361  ; 
Thomas  v.  Rawlings,  27  Beav.  140  ;  and  the  cases  col- 
lected in  Gordery  on  Solicitors  at  pp.  120  et  seq. 

I  think  the  possession  obtained  by  the  plaintiff  should 
not  at  present  be  disturbed.  She  has  the  legal  right  to 
the  possession  even  though  the  defendant  should  be  held 
to  have  a  right  to  redeem  her ;  and  the  defendant  has 
shewn  no  right  to  hold  possession  against  her. 

The  judgment,  in  my  opinion,  was  regularly  signed. 

The  question  is  to  be  determined  under  the  practice 
existing  at  the  time  ]  the  judgment  was  entered,  which  was 
before  the  Gon.  Rules  came  into  force. 

I  think  the  point  is  governed  by  J.  A.  Rules  273,  274, 
and  275,  which  provide  that  the  Judge  may  direct  at  or 
after  the  trial  that  judgment  be  entered  for  either  party, 
and  that  his  direction  shall  be  authority  to  the  proper 
officer  to  enter  the  judgment  accordingly ;  and  by  J.  A. 
Rule  341,  which  provides  that  a  judgment  for  the  recovery 
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of  the  possession  of  land  may  be  enforced  by  writ  of  posses-  Judgment, 
sion  ;  and  by  J.  A.  Rule  379,  which  provides  that  the  street,  J. 
manner  of  enforcing  such  a  judgment  shall  be  the  manner 
theretofore  used  in  actions  of  ejectment  in  the  Superior 
Courts  of  Common  Law.  I  do  not  read  Rule  379  as  refer- 
ring to  the  period  at  which  judgment  may  be  entered,  but 
only  as  to  the  practice  in  enforcing  it.  The  Rules  to  which 
I  have  referred  are  treated  in  the  last  revision  of  the 
statutes  as  having  repealed  section  34  of  the  Ejectment 
Act,  ch.  51,  R.  S.  0.,  1877,  and  I  think  properly  so,  and  if 
this  be  so,  there  was  nothing  to  remove  actions  for  the 
recovery  of  the  possession  of  land  out  of  the  general  rule 
of  practice  which  entitled  a  plaintiff  to  enter  his  judgment 
in  an  action  tried  without  a  jury  immediately  upon  its 
being  pronounced,  if  an  order  for  the  entry  of  judgment 
formed,  as  it  does  here,  a  part  of  the  order  then  made.  As 
there  is  to  be  a  new  trial,  however,  the  judgment  must  be 
set  aside,  but  the  plaintiff  must  be  allowed  to  remain  in 
possession  until  and  unless  otherwise  ordered.  The  costs 
of  the  former  trial  and  of  the  entry  of  judgment,  and  of 
the  writ  of  possession  and  sheriff's  fees,  and  of  the  motions, 
and  of  the  taking  of  the  evidence  of  Messrs.  Partridge  and 
Essery  at  the  last  London  Assizes,  should  be  costs  in  the 
cause  to  the  successful  party.  No  action  must  be  taken 
against  the  sheriff  or  any  one  else  for  having  acted  upon 
the  judgment  which  is  set  aside. 

Ealconbridge,  J. : — 

1  agree  with  all  that  my  brother  Street  has  said,  except 
that  I  desire  to  express  a  doubt  as  to  the  admissibility  of 
Mr.  Essery 's  evidence.  Mr.  Essery  says:  "I  thought  be 
(Rudd)  was  instructing  us  at  that  time  as  to  something  that 
was  to  be  done  in  the  future,  or  wns  going  to  instruct  us;" 

Suppose  a  client  after  a  conversation  such  as  that  de- 
scribed, carried  on,  as  the  solicitor  thinks,  with  a  view  to 
instructing  him,  afterwards  chjinges  his  mind  or  his  solici- 
tor, is  the  privilege  thereby  removed  ? 

I  do  not  dissent. 
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Re  Armstrong  and  The  Township  of  Toronto. 

Municipal  corporations — By-law  in  aid  of  harbour  works — Raising  moneif 
by  loan — Time  of  repayment  uncertain — E.  S.  0.  ch.  184,  sec.  340, 
sub-sec.  2 ;  sec.  293,  sub-sec.  1 — Submitting  by-law  to  electors — Day^ 
fixed  for  taking  votes — Motion  to  quash — Applicant  voting  against  by- 
law not  estopped — Costs. 

Section  340  of  the  Municipal  Act,  R.  S.  0.  ch.  184,  which  authorizes 
municipal  councils  to  pass  by-laws  for  contracting  debts,  &c.,  provides, 
sub- sec.  2,  that  the  whole  of  the  debt  and  the  obligations  to  be  issued 
therefor  shall  be  made  payable  in  twenty  years  at  furthest,  from  the 
day  on  which  such  by-law  takes  effect. 

A  by-law  of  a  municipality  to  raise  by  way  of  loan  $3,000  to  aid  in  repair- 
ing harbour  works,  provided  that  the  debentures  should  be  made 
payable  annually,  the  first  payment  to  be  made  on  the  15th  day  of 
December  in  the  year  next  succeeding  the  year  in  which  the  "repairs 
will  have  been  completed." 

Held,  that,  as  the  time  of  repayment  was  uncertain,  the  by-law  was  not 
in  accordance  with  sec.  340,  sub-sec.  2,  and  was  therefore  illegal  and 
should  be  quashed. 

Semble,  also,  that  it  was  a  fatal  objection  to  the  by-law  that  the  day  fixed 
by  it  for  taking  the  votes  of  the  electors  thereon  was  more  than  five 
weeks  after  the  first  publication,  contrary  to  sec.  293,  sub-sec.  1,  of  the 
Act. 

'  Held,  also,  that  the  applicant  had  not  by  voting  against  the  by-law  dis- 

entitled himself  to  apply  to  the  Court  to  quash  it,  or  to  the  costs  of  his 
motion. 

Statement.  On  May  31,  1889,  E.  G.  Graham,  for  Robert  Armstrong, 
obtained  from  Rose,  J.,  an  order  nisi  to  quash  by-law  No. 
493  of  the  municipal  corporation  of  the  township  of 
Toronto,  being  a  by-law  to  raise  by  way  of  loan  $3,000 
to  aid  the  Port  Credit  Harbour  Company  in  repairing  the 
harbour  works,  upon  the  following  grounds : 

1.  That  the  day  fixed  by  the  by-law  for  taking  the 
votes  of  the  electors  thereon  was  more  than  five  weeks 
after  the  first  publication  of  the  proposed  by-law. 

2.  That  the  municipal  council  of  the  township  did  not 
by  the  by-law  make  the  principal  and  interest,  or  either, 
of  the  debt  proposed  to  be  incurred,  repayable  within 
twenty  years  from  the  date  the  by-law  took  eflTect,  and  the 
instalments  of  principal  and  interest  of  the  debentures 
proposed  to  be  issued  under  the  by-law  were  to  be  paid 
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only  on  a  contingency  which  might  not  arise  for  a  number  Statement. 
of  years,  and  which  might  never  arise. 

3.  That  owing  to  the  indefinite  term  within  which  the 
instalments  were  to  be  paid,  no  leaseholders  holding  a 
lease  for  the  term  of  ten  or  more  years  from  the  date  when 
the  by-law  took  effect  could  vote  thereon,  whereby  a  large 
number  of  leaseholders  might  have  been  excluded  from 
voting. 

4.  That  a  number  of  leaseholders,  land-owners'  sons,  and 
occupants  voted  upon  the  by-law  who  were  not  qualified 
voters,  and  the  by-law  was  actually  defeated  at  the  polls. 

The  objections  were  substantiated  by  affidavits  filed  on 
the  part  of  Armstrong.  An  affidavit  in  answer  was  put 
in  shewing  that  the  by-law  had  been  acted  on  by  the  har- 
bour company,  who  had  relied  upon  it  and  incurred 
expense  on  the  faith  of  it. 

The  first  publication  of  the  by-law  was  on  the  30th 
November,  1888,  and  the  votes  of  the  electors  were  taken 
thereon  on  the  7th  January,  1889.  The  by-law  was 
registered  on  the  2nd  March,  1889. 

It  provided  amongst  other  things  [that  the  debentures 
should  be  made  payable  annually,  "  the  first  payment  to 
be  made  on  the  15th  day  of  December  in  the  year  next 
♦succeeding  the  year  in  which  the  said  repairs  will  have 
been  completed,"  and  interest  to  be  payable  in  the  same 
way. 

June  18,1889.    E.  G.  Graham  supported  the  order  msi. 
1.  The  by  law  required  the  assent  of  the  electors  by  sec. 
479,  sub-sec.  8  (a),  of  the  Municipal  Act,  R.  S.  0.  ch.  184, 
And  as  the  assent  was  not  obtained  in  conformity  with  the 
provisions  of  sec.  293,  sub-sec.  1,  being  voted  on  upon  a 
■day  more  than  five  weeks  after  the  first  publication,  it  is 
1  bad.    2.  By  sec.  340,  sub-sec.  2,  the  whole  of  the  debt  and 
!  the  obligations  therefor  are  to  be  payable  in  twenty  years 
at  furthest  from  the  day  on  which  the  by-law  takes  effect. 
!  Here  the  debentures  are  to  be  payable  at  an  uncertain 
I  period,  and  the  by-law  is  therefore  bad  on  its  face.    Not  a 
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Argument,  probability  but  a  certainty  is  required.  See  In  re  Lloyd 
and  Elderslie,  44  XT.  C.  R.  235 ;  Harrison's  Municipal 
Manual,  4tli  ed.,  p.  252.  The  application,  being  made  within 
three  months  from  the  registry  of  the  by-law,  is  in  time 
under  sec,  352  of  the  Act,  a  certificate  having  also  been 
registered  since  the  order  nisi  was  obtained,  within  the 
three  months.  See  Bichford  v.  Chatham,  14  A.  R.  32. 
3.  No  leaseholder  could  take  the  oath  under  sec.  311  of  the 
Act,  that  his  lease  extended  for  the  period  of  time  within 
which  the  debt  to  be  contracted  or  the  money  to  be  raised 
is  made  payable.  This  prevented  many  from  voting.  4. 
Upon  the  affidavits  the  by-law  did  not  receive  the  assent 
of  the  ratepayers,  and  it  should  be  quashed :  Boulton  v. 
Peterborough,  16  U.  C.  K  380  ;  Canada  Atlantic  R.W.Co. 
V.  Ottatva,  8  O.  R  201  ;  12  A.  R.  234  ;  12  S.  C.  R.  365. 

Beynon,  Q.C.,  and  Ritchie,  Q.C.,  for  the  township  corpor- 
ation, shewed  cause.  1.  Sec.  293  is  merely  directory,  and 
the  Court  is  not  bound  to  see  that  its  provisions  are  strictly 
carried  out.  The  voting  was  three  days  later  than  it 
should  have  been,  but  there  was  a  saving  of  expense,  it 
being  on  the  same  day  as  the  municipal  elections,  and  more 
persons  voted  in  consequence.  Sec.  332  of  the  Act  says 
the  Court  may  quash  the  by-law.  There  is  a  discretion  : 
Sutherland  v.  East  Nissouri,  10  TJ.  C.  R.  626  ;  Boulton  v. 
Peterborough,  supra.  2.  What  is  objected  to  by  the  second 
ground  of  the  order  nisi  is  a  mere  irregularity  for  which 
the  Court  is  not  bound  to  quash  the  by-law,  even  if  it  is 
apparent  on  the  face  thereof :  In  re  Gibson  and  Huron,  20 
(J.  C.  R.  Ill  ;  /-Ti  re  Gilchrist  and  Sullivan,  44  U.  C.  R. 
588  ;  In  re  Lloyd  and  Elderslie,  supra  ;  Re  Farlinger 
and  Morrisburg,  16  0.  R.  722.  Sub-sec.  2  of  sec.  340  does 
not  require  that  the  by-law  itself  shall  state  that  the  debt 
is  to  be  payable  in  twenty  years.  It  enacts  that  it  shall  be 
"  made  payable  " — not  necessarily  by  the  by-law  itself.  It 
is  not  to  be  presumed  that  it  will  be  made  payable  contrary 
to  law.  There  is  an  obligation  on  the  harbour  company 
to  commence  and  complete  the  work  within  a  reasonable 
time,  and  if  they  do  not,  they  cannot  call  for  the  money,. 
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and  so  no  injury  can  be  done  to  anyone.    The  objection  is  Argument. 

therefore  technical  and  not  substantial.      See  Canada 

Atlantic  R  W.  Co.  v.  Ottawa,  12  A.  K  234.    8.  and  4.  There 

is  no  evidence  of  any  leaseholder  being  deterred  from 

voting.    The  qualification  of  those  who  did  vote  might 

have  been  ascertained  by  a  scrutiny  before  the  County 

Judge  under  sec.  323.    There  are  persons  entered  on  the 

list  as  land-owners'  sons,  but  that  does  not  indicate  that 

they  had  no  right  to  vote.    The  applicant  voted,  and  took 

his  chances,  after  seeing  the  notice,  so  he  is  now  estopped  : 

Helm  V.  Port  Hope,  22  Gr.  273  ;  Regina  ex  rel.  Regis  v. 

Cus.ic,  6  P.  R  303  ;  Regina  v.  Lofthouse,  L.  R  1  Q.  B.  433, 

444.    At  all  events  he  should  have  "'no  costs.    The  proper 

procedure  is  by  notice  of  motion,  not  by  order  nisi  :  Re 

Peck  and  Ameliasburgh,  12  R  R.  664. 

Graham  in  reply.    The  applicant  voted,  but  against  the 
by-law. 

September  9,  1889.    Falconbridge,  J. : — 

The  motion  is  to  quash  by-law  No.  493  to  raise  by  way 
of  loan  $3,000  to  aid  the  Port  Credit  Harbour  Company  in 
repairing  the  harbour  works. 

The  first  ground  taken  in  the  order  nisi  is : 

1.  That  the  day  fixed  by  said  by-law  for  taking  the  votes 
of  the  electors  thereon  was  more  than  five  weeks  after  the 
first  publication  of  the  by-law. 

Sec.  293  of  the  Municipal  Act  provides,  sub-sec.  1,  that 
the  day  fixed  for  taking  the  votes  shall  not  be  less  than 
three  nor  more  than  five  weeks  after  the  first  publication 
of  the  proposed  by-law. 

The  first  publication  here  was  on  30th  November,  1888. 
The  votes  were  taken  on  7th  Januar}^,  1889,  (three  days  ' 
after  the  expir}^  of  the  five  weeks),  and  on  the  same  day  as 
the  ordinary  municipal  elections  were  held. 

Taking  the  vote  on  the  day  of  the  municipal  elections 
was  convenient ;  it  saved  expense,  and  it  doubtless  secured 
a  larger  expression  of  the  opinion  of  the  electors  than  if  a 
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Judgment,  separate  day  and  hour  had  been  named.  I  cannot  con- 
Palconbridge,  ceive  how  any  one  or  any  interest  could  be  preiudiced  by 
^-  that  day  being  appointed  instead  of  a  day  half  a  week 
earlier.  The  objection  is  of  the  most  technical,  and  the 
question  is,  whether  I  am  bound  to  give  effect  to  it  and  to 
see  that  the  provisions  of  the  statute  have  been  strictly 
carried  out. 

I  am  inclined  to  think  this  objection  is  fatal,  but  there 
is  another  objection  which  is,  in  my  opinion,  not  a  mere 
irregularity,  and  which  is  insuperable. 

It  is  that  the  municipal  council  of  said  township  have 
not  by  said  by-law  made  the  principal  and  interest,  or 
either,  of  the  debt  proposed  to  be  incurred  repayable  within 
twenty  years  from  the  date  the  said  by-law  took  effect, 
and  the  instalments  of  principal  and  interest  of  the  deben- 
tures proposed  to  be  issued  under  said  by-law  are  to  be 
paid  only  on  a  contingency  which  may  not  arise  for  a  num- 
ber of  years,  and  which  may  ever 

The  by-law  enacts  (after  reciting,  amongst  other  things, 
that  the  council  are  willing  to  submit  for  the  approval  of 
the  qualified  ratepayers  of  said  township  a  by-law  grant- 
ing aid  to  the  harbour  company,  to  the  extent  of  $3,000,  pro- 
vided that  such  sum  of  $3,000  be  payable  to  said  company 
only  after  said  company  have  expended  the  sum  of  $6,000 
in  repairs  to  the  harbour  ) 

1.  That  it  shall  be  lawful  for  the  reeve  to  raise  by  way 
of  loan,  &c.,  a  sum  of  money  not  exceeding  in  the  whole 
$3,000,  and  to  cause  the  same  to  be  paid  into  the  hands  of 
the  president  of  the  said  harbour  company,  on  the  fulfil- 
ment of  the  conditions  recited. 

****** 

3.  That  the  said  debentures  shall  be  made  payable  annu- 
ally at  the  Dominion  Bank  in  Brampton  *  *  and  shall 
have  attached  to  them  coupons  for  the  payment  of  interest 

*  *  on  the  15th  day  of  December  in  each  and  every 
year,  the  first  payment  to  he  made  on  the  15th  day  of 
December  in  the  year  next  succeeding  the  year  in  which 
the  said  repairs  will  have  been  completed. 
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4.  *    *    interest  shall  be  payable  annually  on  the  15th  Judgment. 
December  in  each  year    *    *    the  first  payment  to  be  palconbridge, 
made  payable  on  the  15th  December  in  year  next  succeed- 

ing  (as  in  3rd.) 

5.  Provides  for  raising  by  special  rate  $379.15  per 

annum  for  ten  years. 

*  *  *  *  *  * 

7.  The  by-law  to  take  effect  from,  on,  and  after  the  15th 
January,  1889. 

The  council  derives  its  power  to  pass  a  by-law  to  grant 
aid  for  the  construction  of  harbours  from  the  Municipal 
Act,  sec.  479,  sub-sec.  8,  with  which  are  to  be  read  the  pro- 
visions of  the  Act  in  respect  of  by-laws  for  creating  debts. 

Sec.  340,  sub-sec.  2,  says  "  Tf  not  contracted  for  gas  or 
water  works,  or  for  the  purchase  of  public  works  *  * 
the  whole  of  the  debt  and  the  obligations  to  be  issued 
therefor  shall  be  made  payable  in  twenty  years  at  furth- 
est, from  the  day  on  which  such  by-law  takes  effect." 

There  is  a  peculiarity  about  the  words  of  this  sub-sec. 
2.  Sub-section  1  says  the  by-law  shall  name  a  day  ;  sub- 
sec.  3,  the  by-law  shall  settle  a  certain  specific  sum  *  *  ; 
sub-sec.  5,  the  by-law  shall  provide  *  *  ;  sub-sec.  6,  the 
by-law    *    *    shall  recite. 

Sub-sec.  2,  which  provides  that  the  whole  of  the  debt 
shall  be  made  payable  in  twenty  years  at  furthest,  does 
not  say  it  shall  be  so  specifically  stated  in  the  by-law, 
unless  that  provision  must  be  read  into  the  sub-section 
from  the  words,  "  no  such  by-law  shall  be  valid  which  is 
not  in  accordance  with  the  following  restrictions  and  pro- 
visions." 

A  by-law  would  be  invalid  wliich  on  its  face  made 
any  part  of  the  debt  or  the  obligations  to  be  issued 
therefor  payable  in  more  than  twenty  years.  I  think  it 
must  also  be  invalid  when  the  time  of  repayment  is  uncer- 
tain or  contingent  pn  the  happening  of  a  named  event. 
How  can,  in  such  a  case,  a  practical  application  be  made  of 
sec.  309,  so  as  to  include  every  Iciiseholder  who  may  be 
entitled  to  vote  ? 
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Judgment.  The  repairs  may  be  completed,  it  is  said,  within  a  year. 
Falconbridge,  Is  a  leaseholder  whose  lease  extends  for  twelve  years  to  be 
held  entitled  tovote,and  one  whose  lease  extends  for  eleven 
years  not  to  be  so  held  entitled  ?  How  can  any  lease- 
holder offering  to  vote  take  the  oath  provided  b}^  section 
311,  that  his  lease  extends  for  the  period  of  time  within 
which  the  debt  to  be  incurred  or  the  money  to  be  raised 
by  the  by-law  is  made  payable  ? 

A  vote  taken  on  such  a  by-law  as  this  would  not  neces- 
sarily represent  the  sense  of  those  entitled  to  vote  if  the 
by-law  had  followed  the  provisions  of  the  statute. 

I  do  not  think  that  the  applicant  has  by  voting  against 
the  by-law,  so  concurred  in  the  irregularities  of  which  he 
complains  as  to  be  held  disentitled  to  apply  to  the  Court  to 
quash  it;  nor,  I  fear,  does  the  fact  that  he  must  be  deemed 
to  have  known  the  law  and  the  defects  in  the  by-law  from 
the  time  that  he  read  the  proposed  by-law  and  the  notice 
given  by  the  reeve,  up  to  the  time  that  he,  without  making 
any  protest,  took  his  chances  and  voted  against  it,  furnish 
any  reason  why  he  should  not  have  his  costs. 

It  appears  from  the  material  filed  that  the  benefits  which 
would  have  accrued  to  the  township  by  the  voting  of  the 
small  sum  of  money  granted  by  this  by-law  (and  which 
.  benefits  seem  to  have  been  secured  through  the  efforts  of 
the  president  of  the  harbour  company)  were  considerable, 
being  (1)  the  expenditure  by  the  harbour  company  of  an 
amount  equal  to  that  voted  by  the  township  in  the  recon- 
struction of  the  harbour,  and  (2)  the  expenditure  by  the 
Government  of  a  sum  sufficient  to  dredge  out  the  channel 
leading  to  the  harbour 

Nevertheless,  the  by-law  must  be  quashed  with  costs. 
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ADJOURNMENT. 

See  Canada  Temperance  Act,  1,  6. 
— Justice  of  the  Peace,  1. 


ADMISSIONS. 

See  Canada  Temperance  Act,  2.- 
Criminal  Law,  4. 


ALLOTMENT. 

See  Company,  2. 


AMENDMENT. 

See  Mortgage,   1. — Evidence,  L 


AFFIDAVIT. 

See  Lien — Partnership — Recogni- 
zance. 
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See  Contract. 


ALIENATION. 

Condition  in  restraint  of.]  —  See 
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APPROPRIATION  OF  PAY- 
MENTS. 

See  Canada  Temperance  Act,  4. — 
Mortgage,  3. 


ARBITRATION  AND  AWARD. 

See  Insurance,  1. 


ASSESSMENT  AND  TAXES. 

1.  Distress  for  taxes  —  Legal 
assessment  —  Delivery  of  roll  to 
collector — Return  of  roll  hij  collector 
— Appointment  of  collector — Declar- 
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ation  of  office- — Demand  oj  taxes — 
R.  S.  0.  ch.  193,  sees.  12,  120,  132, 
133.] — The  defendant,  as  collector  of 
taxes  of  a  village  for  the  year  1886, 
on  the  9th  January,  1888,  seized 
goods  of  the  plaintiff  as  a  distress 
for  taxes  assessed  against  the  plain- 
tiff upon  the  assessment  roll  for 
1886.  The  plaintiff  brought  this 
action  of  replevin  to  recover  the 
goods  so  seized. 

(1)  Held,  upon  the  evidence,  that 
it  was  not  shewn  that  the  plaintiff 
was  not  duly  and  legally  assessed  for 
the  taxes  in  respect  of  which  the 
distress  was  made. 

(2)  Sec.  120  of  the  Assessment 
Act,  R.  S.  O.  ch.  192,  provides  that 
the  clerk  shall  deliver  the  roll  to  the 
collector  on  or  before  the  1st  day  of 
October,  or  such  other  day  as  may 
be  prescribed  by  a  by-law  of  the 
local  municipality ;  but  no  by-law 
was  passed,  and  the  roll  for  1886 
was  not  delivered  by  the  clerk  to  the 
defendant  until  about  the  1st  Jan- 
uary, 1887. 

Held,  that  the  provisions  of  sec. 
120  are  directory,  and  not  impera- 
tive ;  and  the  omission  to  deliver 
the  roll  within  the  prescribed  time 
had  not  the  effect  of  preventing  the 
collector  from  proceeding  to  collect 
the  taxes  mentioned  in  the  roll  as 
soon  as  it  was  delivered  to  him,  or  of 
rendering  such  proceedings  invalid. 

(3)  Sec.  132  of  the  Act  provides 
that  every  collector  shall  return  his 
roll  to  the  treasurer  on  or  before  1 4th 
December  in  each  year,  or  such  day 
in  the  next  year,  not  later  than  1st 
February,  as  the  council  may  ap- 
point ;  and  sec.  133  provides  that  in 
case  the  collector  fails  to  collect  the 
taxes  by  the  day  appointed,  the 
council  may  by  resolution  authorize 
the  collector,  or  some  other  person 
in  his  stead,  to  continue  the  levy 
and  collection.    On  11th  December, 


1886,  (before  the  roll  was  delivered 
to  the  collector)  the  council  passed  a 
resolution  that  the  collector  proceed 
at  once  to  collect  the  taxes  for  1886; 
on  7th  March,  1887,  another  resolu- 
tion instructing  P.  B.  (the  defen- 
dant), to  enforce  the  payment  of  the 
uncollected  taxes  at  once;  on  14th 
November,  1887,  a  resolution  that 
P.  B.,  collector,  be  instructed  to 
have  the  roll  for  1886  returned  by 
the  24th  inst. ;  and  on  the  17  th  Jan- 
uary, 1888,  (after  the  distress  and 
before  the  replevy)  a  resolution  that 
the  time  for  the  collection  of  the 
unpaid  taxes  for  1886  be  extended 
until  15  th  February,  1888,  and 
that  P.  B.  be  authorized  to  col- 
lect until  that  date.  The  roll  for 
1886  remained  in  the  hands  of  the 
defendant  from  the  time  of  the  de- 
livery of  it  to  him  until  after  the 
distress  and  replevy. 

Held,th2it  the  defendant  was  either 
the  collector  within  the  meaning  of 
sec.  132  when  he  made  the  distress, 
and  having  the  roll  still  in  his  hands 
unreturned  was  authorized  to  make 
it,  following  Newberry  v.  Stephens, 
16  U.  C.  R.  65  ;  or  he  was  a  person 
authorized  as  collector,  or  in  the 
stead  of  the  collector,  by  the  resolu- 
tions of  the  council  to  continue  the 
levy  and  collection  under  sec.  133, 
which  provides  no  limit  of  time  ia 
such  case ;  and  in  either  case  the 
distress  by  him  was  valid. 

(4)  By  by-law  providing  for  the 
assessment  and  levying  of  rates  for 
1885,  passed  by  the  council  on  11th 
December,  1885,  tjie  defendant  was 
appointed  collector  to  collect  the 
rates  for  1885.  On  the  23rd  De- 
cember, 1886,  the  defendant  entered 
into  a  bond  with  sureties  as  collec- 
tor to  the  corporation  of  the  village, 
which  recited  that  he  had  been  ap- 
pointed collector ;  and  on  the  same 
day  a  resolution  was  passed  by  the 
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a    council  that  the  bonds  of  P.  B.  as 
,]    collector  be  accepted,  as  presented  to 
;     the  council ;  but  no  other  appoint- 
1.    ment  of  the  defendant  as  collector 
1.    was  proved,  and  the  defendant  swore 
s    that  he  did  not  think  he  made  any 
1j    declaration  of  office  for  any  year, 
t        Held,  that  the  effect  of  the  defen- 
Q  '  dant  not  having  made  a  nd  subscribed 
V    the  declaration  required  by  sec.  271 
,    of  the  Municipal  Act,  R.  S.  O.  ch. 
d     184,  was  not  to  make  his  acts  void ; 
[     and  having  been  duly  appointed  by 
f    by-law  collector,  he  held  office  until 
[1     removed   by  the   council,  even  if 
j     what  was  done  by  the  council  on  the 
[.     23rd  December,  1886,  did  not  con- 
f    ^titute  a  good  appointment. 
J        (5)  Held,  also,  that  the  appoint- 
ment in  December,  1887,  of  another 
p    person  to  collect  the  rates  for  1887 
had  not  the  effect  of  removing  the 
i,     defendant  from  office ;  for  it  was  an 
{  i  \appointment  to  collect  the  rates  for 
I  that  year  only,  and  by  sec.  12  of 
J  I  the   Assessment   Act   the  council 
might   appoint   such    number  of 
■collectors    as    they    might  think 
1  necessary ;  but  even  if  it  had  that 
j  effect,  the  roll  for  1886  had  not  been 
I  returned  by  the  defendant,  and  the 
i  resolution  of  the  1 7th  January,  1 888, 
i  authorized  him  to  continue  the  col- 
1  lection  under  sec.  133,  and  legalized 
j  the  distress  then  made, 
j      (6)  It  was  proved  that  the  defen- 
I  dant  on  the  11th  January,  1887,  duly 
I  demanded  the  taxes  distrained  for. 
!      Held,  that  this  demand  was  suffi- 
cient to  warrant  the  distress,  and  the 
i  fact  that  the  defendant  several  times 
I  afterwards  demanded  the  same  taxes 
'  did  not  affect  the  validity  of  the 
first  demand,  which  was  the  only 
^  -one   required.      Lewis   v.  Brady, 

2.  Tax  sale— Neglect  of  duties  hy 
alerk  and  assessor  under  R.  S.  6. 


(1877)  ch.  180,  sec.  109— Curative 
effect  of  K  S.  0.  (1887)  ch.  180,  sees. 
155,  156.]— In  1882  a  lot  of  land  in 
the  village  of  F.,  assessed  for  1879  as 
"non-resident,"  was  sold  for  the  taxes 
of  the  latter  year,  the  treasurer's  deed 
therefor  being  executed  in  1883. 

In  an  action  of  ejectment  brought 
by  the  purchaser  against  the  original 
owner  in  1888,  it  appeared  that  in 
1882  the  list  of  lands  liable  to  be 
sold  for  arrears  of  taxes  required  by 
sec.  108,  R.  S.  0.  (1877)  ch.  180, 
and  which  contained  the  lot  in  ques- 
tion, was  sent  by  the  treasurer  to 
the  clerk  of  the  village,  but  that  it 
had  been  lost,  and  although  the  land 
was  occupied  at  the  time,  it  was  not 
returned  "as  occupied,"  nor  was  the 
owner  notified  that  it  was  liable  to 
be  sold  for  taxes  as  provided  for  by 
sec.  109,  (1877),  ch.  180, 

Held,  [Boyd,  C,  dissenting,]  that 
the  sale  was  invalid,  and  that  not- 
withstanding the  lapse  of  time  these 
defects  were  not  cured  by  sees.  155 
or  156,  R.  S.  O.  (1877)  ch.  180. 

Per  PROUDPOOT,  J. — The  want  of 
notice  to  the  defendant  of  the  arrears 
and  of  the  liability  of  his  land  to  be 
sold  for  them  was  the  want  of  an 
essential  requisite  to  the  power  of 
sale. 

Per  Ferguson,  J. — The  land  hav- 
ing become  occupied,  and  having 
sufficient  distress  on  it  to  satisfy  the 
taxes,  should,  notwithstanding  the 
errors  of  the  municipal  officers,  be 
considered  as  if  it  had  been  returned 
"  occupied,"  and  the  sale  under  such 
circumstances  being  forbidden  by 
sec.  130,  R.  S.  O.  (1877)  ch.  180, 
was  not  cured  by  sec.  156  of  that 
statute. 

Per  Boyd,  C. — The  omission  to 
raise  within  the  proper  time  the  ob- 
jection that  sec.  109,  R.  S.  O.  (1877) 
ch.  180,  was  not  complied  with,  is 
cured  by  sec.  156  ;  that  section  being 
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in  the  nature  of  a  statute  of  limita- 
tions as  to  such  objection. 

Decision  of  MacMahon,J.,  affirm- 
ed.— Dalziel  v.  Mallory,  80. 

3.  Sale  of  land  for  taxes — Pur- 
chase hy  wife  of  treasurer  who  conduc- 
ted sale — Sale  and  conveyance  void — 
Fraud— E.  S.  0.  ch.  193,  sec.  189.]— 
A  purchase  of  land  at  a  tax  sale  was 
made  nominally  by  one  G.  for  the 
plaintiff,  but  was  in  reality  made  with 
the  money  and  for  the  benefit  of  the 
plaintiff's  husband,  the  treasurer  of 
the  county,  who  conducted  the  sale. 

Held,  in  an  action  of  trespass,  that 
the  treasurer's  position  absolutely 
debarred  him  from  becoming  a  pur- 
chaser at  the  sale,  and  the  sale  and 
conveyance  to  the  plaintiff  were 
void ;  and  as  the  land  remained  in 
the  hands  of  the  person  guilty  of 
the  original  fraud,  the  sale  was  not 
cured  by  the  provisions  of  R.  S.  O. 
ch.  193,  sec.  189,  although  it  took 
place  in  1883,  and  the  action  was 
not  brought  till  1889.  Mooney  v. 
Smith  J  644. 

4.  Exemptions — Sec.  3,  bWic.ch. 
29(0.)] — By  sec.  3  of  the  Assessment 
Amendment  Act,  51  Vic.  ch.  29  (O.), 
which  came  into  force  on  August  1st, 
1888,  sec.  7  of  the  Assessment  Act, 
K  S.  O.  ch.  193,  was  amended  by  add- 
ing to  the  exemptions  :  "  All  horses, 
etc.,  owned  and  held  by  any  owner 
or  tenant  of  any  farm,  and  when 
carrying  on  the  general  business  of 
farming  or  grazing."  The  defendant 
township  was  instituted  under  the 
Municipal  Institutions  Act  for  Al- 
goma,  Muskoka,  etc.,  R.  S.  O.  ch. 
185,sec.  20  of  which  provided  for  the 
making  of  an  assessment  roll,  which 
said  roll,  by  sec.  28,  when  finally 
revised,  was  to  be  the  roll  of  the 
municipality  until  a  new  roll  was 
made,  the  council  by  sec.  29  to  fix 
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the  time  for  making  the  subsequent 
roll  at  periods  of  not  less  than  one 
nor  more  than  three  years,  and  the 
year  for  the  purposes  of  the  Act 
was  to  commence  on  1st  January 
thereof ;  and  by  sec.  364  of  the 
Mun.  Act,  R.S.O.  ch.  184,  the  rates 
or  taxes  were  to  be  considered  as 
imposed  on  and  from  1st  January, 
and  end  with  31st  December,  unless 
otherwise  provided.  By  sec.  30  the 
council  might  in  each  year  after  the 
final  revision  of  the  roll  pass  a  by- 
law levying  a  rate  on  all  the  real 
and  personal  property,  etc.  The  as- 
sessment for  the  year  1888  was 
made  in  the  months  of  March  and 
April,  and  the  roll  was  returned  to 
the  clerk  of  the  municipality  on  or 
about  1st  May,  and  was  finally  re- 
vised by  the  council  sitting  as  a 
Court  of  Revision  on  16th  June, 
On  4th  of  August  a  by-law  was 
passed  dir  ecting  a  rate  to  be  levied 
to  meet  the  current  expenses  for  the 
year. 

Held,  under  the  circumstances, 
the  personal  property  mentioned 
was  not  exempt  for  the  year  1888. 
Henderson  et  al.  v.  The  Corporation 
oj  the  Township  of  Stisted,  673. 

See  Constitutional  Law,  2. — 
Municipal  Corporations,  2,  3. 


ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy  and  Insolvency. 
— Execution. —  Fraudulent  Pre- 
ference. 


ATTORNEY-GENERAL. 

See  Criminal  Law,  5  —  Trusts 
AND  Trustees,  3. 
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ig  Discharge  —  Action  on  recogni- 
ct  zance  —  Surrender  of  principal — 
py  Notice  of  surrender — Exoneretur — 
ig  Bail  relieved  on  terms — Amount  of 
recovery  against  hail — Rules  1062, 
\  1064,  89.]— The  defendants  were 
y^  special  bail  for  one  S.  upon  a  recog- 
5j  nizance  in  an  action  by  the  plaintiffs 
ig  i  against  S. 

le  '  The  proceedings  in  the  original 
Y  action  were  begun  and  carried  on  in 
al  the  county  of  Middlesex,  and  the 
s-  condition  of  the  recognizance  was 
IS  that  S.  would,  if  condemned,  satisfy, 
d     &c.,  or  render  himself  to  the  custody 

0  of  the  sheriff  of  Middlesex ;  or  the 
)r  cognizors,  the  present  defendants, 
e-  I   would  do  so  for  him. 

a  E.S.O.  1877  ch.  50,  sec.  40  (now 
3.  !  Rule  1062)  provides  for  the  render 
IS  of  the  defendant  to  the  sheriff  of  the 
d  county  in  which  the  action  against 
e  j  such  defendant  has  been  brought ; 

and  sec.  42  of  the  same  Act  (now 
i,  I  Rule  1064)  provides  that  special  bail 
d     may  surrender  their  principal  to  the 

1  I  sheriff  of  the  county  in  which  the 
ft     principal  is  resident  or  found,  and 

'  that  upon  proof  of  due  notice  to  the 
plaintiff  of  the  surrender,  and  pro- 
-  i  duction  of  the  sheriff's  certificate 
thereof,  a  Judge  shall  order  an  ex- 
oneretur to  be  entered  on  the  bail- 
piece,  and  thereupon  the  bail  shall 
be  discharged. 

The  defendants  on  the  7th  Febru- 
;  j    ary,  1 888,  rendered  S.  to  the  sheriff 
!    of  Norfolk,  S.  being  found  in  that 
•  !    county,  and  obtained  from  the  sheriff 
a  certificate  of  such  render  but  ob- 
tained no  order  for  the  entry  of  an 
exoneretur.    The  writ  of  summons 
in  this  action  upon  the  recognizance 
■was  served  on  the  defendants  on  the 
10th  of  April,  1888,  and  on  the  16th 
!    April,  1888,  the  defendants  served 

I 


on  the  plaintiffs  a  notice  of  the  ren- 
der of  S.  to  the  sheriff  of  Norfolk. 

Held,  that  the  bail  were  not  en- 
titled to  be  discharged,  and  that  the 
plaintiffs  were  entitled  to  bring  this 
action  upon  the  recognizance,  be- 
cause no  order  for  an  exoneretur  had 
been  obtained,  notwithstanding  the 
notice  of  render ;  but  that,  the  sub- 
stantial duty  of  rendering  the  prin- 
cipal having  been  performed,  the 
defendants  should  be  relieved  upon 
terms. 

The  Court  ordered  that  upon  the 
defendants  filing  an  order  for  an  ex^ 
oneretur  within  two  weeks  and  pay- 
ing the  costs  of  the  action  within 
ten  days  after  taxation,  the  judgment 
for  the  plaintiffs  should  be  set  aside 
and  all  further  proceedings  stayed  ; 
otherwise  judgment  to  be  entered 
for  the  plaintiffs  with  costs. 

Held,  also,  that  under  Rule  89  of 
T.  T.  1856  (now  Rule  1085),  the  lia- 
bility of  bail  is  limited  to  the  amount 
of  their  recognizance  ;  and  the  plain- 
tiff having  recovered  in  the  original 
action  the  whole  sum  sworn  to  in  the 
affidavit  of  debt,  his  recovery  against 
the  bail  should  not  in  any  event 
be  more  than  the  former  amount. 
Laing  et  al.  v.  Slingerland  et  al.,  392, 


BANKRUPTCY  AND 
INSOLVENCY. 

Assignment  to  one  other  than  sheriff 
— Consent  of  creditors — Subsequent 
assignment  to  sheriff.^ — It  is  sufficient 
under  R,  S.  O.  1887  ch.  124,  sec. 
3,  sub-sec.  5,  if  the  consent  of  credi- 
tors to  an  assignment  is  given  subse- 
quently to  the  assignment  being 
made,  provided  that  it  is  given  before 
any  assignment  is  made  to  the  sheriff 
of  the  county.    Hall  v.  Fortyc,  435. 

See  Constitutional  Law,  2  — 
Execution. 
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BANKS  AND  BANKING. 

1.  Cheque — Marking  '•^  good^^  hy 
hank — Effect  of,  when  payment  not 
demanded — Discharge  of  drawer  J\ — 
The  payees  of  a.  cheque  took  it  to 
the  bank  on  which  it  was  drawn  on 
the  afternoon  of  the  day  on  which 
they  received  it  from  the  drawer  and 
got  it  marked  "  good,"  the  amount 
being  charged  to  the  drawer's  ac- 
count. They  then  took  it  away 
without  demanding  payment.  The 
bank  on  the  evening  of  the  same 
day  suspended  payment,  and  on  the 
following  day,  on  presentation  of  the 
cheque  payment  was  refused. 

Held,  that  the  drawer  of  the 
cheque  was  discharged  from  all  lia- 
bility thereon.  Boyd  et  al.  v.  Nas- 
mith,  40. 

2.  Company — Winding-up — Con- 
trihutories  —  Liquidators  —  Illegal 
trafficking  in  shares  —  Transfers 
within  one  month  of  suspension — R. 
S.  C.  ch.  120,  sees.  Jf5,  77— R.  S.  G. 
ch.  129,  sec.  ^5.] — H.,  having  been 
placed  on  the  list  of  contributories  in 
the  winding-up  proceedings  of  the 
Central  Bank,  appealed  on  the 
ground  that  the  transfer  of  his  shares 
was  a  fraudulent  transaction,  in  view 
of  R.  S.  C.  ch.  120,  sec.  45,  since  the 
bank  was  trafficking  in  its  own 
shares  for  the  purpose  of  keeping  up 
the  appearance  of  bond  fide  sales,  and 
so  enhancing  the  market  price  of  its 
shares,  and  took  the  appellant's  notes 
in  payment  for  his  shares,  undertak- 
ing not  to  enforce  them  but  to  deliver 
them  up  upon  a  re-sale  being  effected, 
which  transactions  were  ultra  vires 
of  the  bank. 

Held,  that  this  was  no  defence  as 
against  the  liquidators,  who  repre- 
sented the  creditors  as  well  as  the 
the  bank. 

H.  also  appealed  as  to  certain  of 


the  shares  upon  the  ground  that  he 
had  acquired  them  within  one  month 
before  the  suspension  of  the  bank, 
and  also  on  the  ground  that  those 
who  had  transferred  these  shares  to 
him  should  also  have  been  placed  on 
the  list  of  contributories,  though 
they  themselves  had  only  acquired 
the  shares  within  the  said  month. 

Held,  that  H.  was  rightly  on  the 
list  as  to  these  shares,  but  that  his 
transferors  should  also  be  placed 
upon  it,  and  the  report  was  referred 
back  to  the  Master  for  this  purpose, 
although  the  liquidators  had  not  ex- 
cepted to  the  report. 

Liquidators  are  officers  of  the 
Court,  and  the  matter  being  brought 
to  the  notice  of  the  Court  on  the  ap- 
peal, it  was  the  duty  of  the  Court  to 
protect  the  interest  of  the  creditors 
and  all  parties  concerned,  and  to 
see  that  all  were  charged  who  were 
legally  chargeable.  Re  Central  Bank 
— /.  D.  Henderson! s  Case,  110. 

3.  Company —  Winding-up — Proof 
of  claim — Cheque  accepted  hy  hank 
after  suspension  —  Set-off —  Subse- 
quently accruing  liability  of  drawer 
of  cheque — Fraudulent  preference — 
R.  S.  C,  ch.  129 — Creditor  proving 
claim  after  time— Ex  debito  justitice.^ 
— On  November  15th,  1887,  the  day 
before  the  suspension  of  the  Central 
Bank,  one  D.,  having  sufficient  funds 
to  his  credit,  drew  a  cheque  upon  it 
payable  to  C,  who  deposited  the 
same  in  the  Dominion  Bank,  and 
obtained  an  advance  upon  it,  and  the 
Dominion  bank  claimed  upon  it  in 
the  winding-up  proceedings,  having 
presented  it  for  payment  on  Nov- 
ember 17th,  when,  however,  the  Cen- 
tral Bank  had  suspended  payment. 
On  November  23rd,  1887,  the  Cen- 
tral marked  the  cheque  good,  debit- 
ing D.'s  account  and  crediting  the 
Dominion  Bank  with  the  amount 
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thereof.  Afterwards,  however,  the 
liquidators  claiming  the  right  to  set 
off  certain  subsequently  accruing 
liabilities  of  D.  against  the  cheque, 
the  Dominion  Bank  withdrew  their 
claim  upon  it,  and  the  Master  in 
Ordinary  disallowed  it.  Subse- 
quently, and  after  the  first  dividend 
had  been  paid,  C.  heard  of  this,  and 
tiled  a  claim  on  the  cheque  on  Sep- 
tember 13th,  1887.  The  Master, 
however,  held  that  the  time  for  filing 
claims  having  elapsed,  he  had  a  dis- 
cretion as  to  allowing  the  claim,  and 
allowed  it  only  subject  to  the  said 
set-off. 

Held,  that  there  was  no  right  to  set 
off  as  claimed,  and  that  the  allow- 
ance of  the  claim  was  ex  dehito  jus- 
titice,  and  not  discretionary. 

The  fact  of  the  Central  Bank 
having  accepted  the  cheque,  and  cre- 
dited the  amount  to  the  Dominion 
Bank,  and  charged  the  amount  to  D. 
shewed  conclusively  that  at  that  time 
the  Central  Bank  was  not  a  creditor 
of  D.;  nor  did  the  case  come  within  the 
meaning  of  any  of  the  clauses  in  the 
Winding-up  Act  relating  to  fraudu- 
lent preferences.  Be  Central  Bank 
— Cayley's  Case,  122. 

4.  Mortgage  —  Benewal  notes  — 
Warehouse  receipts — Negotiation — 
E.  S.  C.  ch.UO,  sec.  53,  sub-sec.  4.] 
— Where  a  bank,  holding  a  mortgage 
as  additional  security  for  the  pay- 
ment of  certain  notes,  substitutes  for 
these  notes  renewals  from  time  to 
time,  without,  however,  receiving  ac- 
tual payment,  the  wholeseries  of  notes 
and  renewals  form  links  in  one  and 
the  same  chain  of  liability,  which  is 
secured  by  the  mortgage,  although, 
as  a  matter  of  book-keeping,  the  bank 
may  have  treated  the  first  notes  and 
the  subset jiient  substituted  notes  as 
paid  by  the  application  of  the  pro- 
ceeds from  time  to  time  of  the 
renewals. 


The  simple  renewal  of  notes 
by  a  bank  is  not  a  "negotiation" 
within  the  meaning  of  sec.  53,  sub- 
sec.  4,  of  the  Bank  Act,  R.  S.  C. 
ch.  120,  so  as  to  validate  a  warehouse 
receipt  taken  as  collateral  security 
therefor,  no  such  new  advance  being 
made,  and  no  such  valuable  conside- 
ration being  given  or  surrendered 
contemporaneously  by  the  bank  as 
would  represent  the  inception  of  a 
new  transaction,  and  no  change  being 
wrought  in  the  condition  of  the 
parties  except  the  mere  giving  of 
time.  Dominion  Bank  v.  Oliver 
et  al,  402. 

5.  Deposit  receipts — Negotiability 
— Estoppel — Bank  Act,  E.  S.  C.  ch. 
120,  sees.  ^3,  65.'] — An  incorporated 
bank,  by  its  cashier,  issued  deposit 
receipts  in  the  following  form  :  "Re- 
ceived from  the  sum  of  %  ^ 

which  this  bank  will  repay  to  the 

said  or  order,  with  interest 

at  four  per  cent,  per  annum,  on 
receiving  fifteen  days'  notice.  No 
interest  will  be  allowed  unless  the 
money  remains  with  this  bank  six 
months.  This  receipt  to  be  given 
up  to  the  bank  when  payment  of 
either  principal  or  interest  is  re- 
quired." 

Held,  that  it  was  competent  under 
the  Banking  Act,  R.  S.  C.  ch.  120, 
to  issue  such  deposit  receipts,  and 
that  even  if  they  did  not  possess  all 
the  incidents  of  promissory  notes, 
yet  being  meant  to  be  transferred  by 
indorsement,  they  were  so  far  ne- 
gotiable as  to  pass  a  good  title  to  a 
bond  fide  purchaser  for  value,  taking 
without  notice  of  any  infirmity  of 
title. 

But  semble,  that  these  deposit 
receipts  were  negotiable  instruments 
under  which'tlie  holders  wore  entitled 
to  recover  as  \ipon  a  promissory  note 
made  by  the  bank. 
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Voyer  v.  Richer,  13  L.  C.  Jur. 
213  ;  15  L.  C.  Jar.  122  ;  L.  R.  5  P. 
0.  461,  specially  referred  to.  Re 
Central  Bank — Morton  and  Block^s 
Claims,  574. 

See  Criminal  Law,  5. 


BARRISTER  AND  SOLICITOR. 

Law  Society  —  Barrister  and 
solicitor  —  Professional  misconduct 
— Exercise  of  disciplinary  jurisdic- 
tion by  Law  Society — Constitution 
of  Discipline  Committee — Evidence 
under  oath — R.  S.  0.  ch.  145,  sec. 
36.] — The  plaintiff  was  cited  before 
the  Benchers  of  the  defendant  society 
and  charged  with  professional  mis- 
conduct ;  his  case  was  referred  to 
the  standing  committee  of  the  Ben- 
chers on  discipline,  which  consisted 
of  nine  members  and  the  treasurer 
of  the  society,  who  was  an  ex  officio 
member  of  all  committees  ;  the  com- 
mittee reported  unfavorably  to  the 
plaintiff;  their  report  was  adopted 
by  the  general  body  of  Benchers, 
who  resolved  that  the  plaintiff  was 
unworthy  to  practise  as  a  solicitor, 
and  that  he  be  disbarred  as  a  barris- 
ter. 

Held,  by  a  Divisional  Court, 
reversing  the  decision  of  Boyd,  C, 
16  O.  R.  625,  (Falconbridge,  J., 
dissenting)  that  the  report  of  the 
Discipline  Committee  and  the  pro- 
ceedings of  Convocation  founded 
upon  it  were  irregular  because  of 
the  failure  to  notify  the  treasurer 
(although  he  was  absent  in  Europe) 
of  the  meetings  of  the  committee, 
and  to  notify  the  members  of  the 
committee  generally  of  the  particular 
business  for  which  they  were  called 
together ;  and,  as  the  form  of  the 
notice  of  the  meetings  was  not  known 
to  the  plaintiff,  he  could  not  be  taken 
to  have  waived  any  right  to  object. 


2.  That  by  the  provisions  of  R.  S. 
O.  ch.  145,  sec.  36,  the  Legislature 
intended  that  the  evidence  in  in- 
quiries such  as  the  one  in  question 
should  be  taken  upon  oath  ;  and  not 
to  confer  upon  the  defendants  a  dis- 
cretion to  take  it  upon  oath  or  with- 
out oath  as  they  should  think  proper ; 
and  they  could  not  by  arrangement 
between  themselves  and  the  plaintiff 
adopt  a  different  mode  of  obtaining 
the  facts  than  that  which  the  Legis- 
lature prescribed  in  conferring  their 
authority  upon  them.  Hands  v. 
Law  Society  of  Upper  Canada,  300. 


BENCHER. 

See  Barrister  and  Solicitor — 
Law  Society. 


BENEVOLENT  SOCIETY. 

See  Insurance,  2,  3. 


BENEVOLENT  SOCIETY  ACT. 

See  Intoxicating  Liquors. 


BILLS  AND  NOTES. 

See  Criminal  Law,  2,  3,  5. 


BREACH  OF  PROMISE  OF 
MARRIAGE. 

See  Husband  and  Wife,  2. 


BY-LAW. 

See  Municipal  Corporations,  1, 
4,  5,  6,  7,  8 — ^Taverns  and  Shops. 
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CANADA  TEMPERANCE  ACT. 

1 .  Conviction  of  defendant  in  his 
absence — Proof  of  former  convictions 
hy  certificate.'] — The  defendant,  hav- 
ing been  summoned  for  selling  liquor 
contrary  to  the  second  part  of  the 
Canada  Temperance  Act,  appeared 
with  his  counsel  at  the  hearing  and 
pleaded  not  guilty,  when  evidence 
was  given  for  the  prosecution  justi- 
fying a  conviction  ;  but,  at  the  de- 
fendant's request,  an  adjournment 
was  granted.  At  the  adjourned 
hearing,  at  which  neither  defendant 
nor  his  counsel  appeared,  evidence 
was  given  of  the  service  of  the  sum- 
mons and  of  the  facts  that  transpired 
at  the  prior  hearing,  and  certificates 
of  two  prior  convictions  were  put  in, 
and  the  identity  of  the  defendant 
proved.  The  defendant  was  found 
guilty  and  convicted  of  a  third  of- 
fence against  the  said  Act. 

Held,  that  the  defendant,  having 
once  had  the  opportunity  to  defend, 
could  not,  by  his  failure  to  appear  at 
the  adjourned  hearing,  defeat  the 
administration  of  justice ;  and  there- 
fore he  was  properly  found  guilty  in 
his  absence. 

Held,  also,  that  the  proof  of  the 
former  convictions  by  the  certificates 
was  sufficient. 

Regina  v.  Kennedy,  10  O.  E,.  396, 
at  p.  402,  not  followed.  Regina  v. 
Kennedy,  159. 

2.  Conviction  without  trial  and  in 
defendant's  absence,']  —  The  defen- 
dant, who  was  summoned  to  appear 
before  the  police  magistrate  on  April 
14th  at  F.  for  unlawfully  selling 
liquor  contrary  to  the  Canada 
Temperance  Act,  instructed  C.  to  go 
to  W.,  where  the  police  magistrate 
resided,  to  try  and  arrange  the 
matter  by  paying  such  sums  as 
should  be  demanded  by  the  raagis- 
99 — VOL.  XVII.  O.R. 


trate.  On  April  13th  C.  went  to 
W.  and  settled  the  case  by  paying 
$50,  and  at  the  same  time  C,  with- 
out authority  and  without  the  paper 
having  been  read  to  him,  signed 
in  defendant's  name,  as  his  agent,  an 
indorsement  on  the  information, 
which  stated  that  the  information 
had  been  read  over  to  the  defendant, 
who  pleaded  guilty  to  the  same.  On 
April  14th  the  police  magistrate  at 
W.,  without  holding  any  court  or 
calling  any  witnesses  in  support  of 
the  charge,  and  without  defendant 
being  present,  convicted  him  of  the 
offence  charged,  and  fined  him  $50 
and  costs,  drawing  up  a  formal  con- 
viction, which  was  returned.  Sub- 
sequently he  returned  another  con- 
viction for  the  same  ofience,  reciting 
that  the  conviction  was  made  on 
April  14th  at  F.  by  defendant 
admitting  the  charge. 

Held,  that  under  the  circumstances 
the  conviction  could  not  be  sup- 
ported, and  must  be  quashed.  Re- 
gina V.  Edgar,  188. 

3.  Absence  of  defendant — Service 
on  wife — Evidence  o  f  lapse  of  reason- 
able time  between  service  and  hearing,^ 
— A  summons  was  issued  for  sell- 
ing liquor  contrary  to  the  Canada 
Temperance  Act,  which  was  served 
by  leaving  it  with  defendant's  wife 
at  his  hotel.  The  defendant  not 
appearing  at  the  time  and  place  men- 
tioned in  the  summons  for  the  hearing 
and  on  the  constable  proving  on  oath 
the  manner  in  which  the  summons 
had  been  served,  the  Police  Magis- 
trate proceeded  ex  parte  to  hear  and 
determine  the  case,  and  convicted 
defendant  of  the  offence  charged,  and 
imposed  a  fine.  At  the  time  of  the 
service  of  the  summons  the  defend- 
ant was  absent  in  the  States  as  a 
witness  at  a  trial  there,  and  there 
was  no  evidence  that  his  wife  was 
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informed  by  the  constable  of  the 
purport  of  the  summons,  whik  de- 
fendant stated  that  he  knew  nothing 
of  the  matter  until  four  or  live 
days  after  the  conviction  had  been 
made,  when  he  received  a  letter  from 
his  wife  stating  that  some  magis- 
trate's papers  had  been  left  for  him 
at  the  hotel. 

Held,  that  under  sec.  39  of  R.  S. 
C.  ch.  178,  there  must  in  such  cases 
be  evidence  before  the  magistrate 
that  a  reasonable  time  has  elapsed 
between  the  service  of  the  summons 
and  the  day  appointed  for  the  hear- 
ing, and  there  being  no  such  evi- 
dence here,  the  magistrate  acted 
without  jurisdiction,  and  the  con- 
viction must  be  quashed. 

Regina  v.  Ryan,  10  O.  R.  254, 
overruled.    Regina  v.  Mahee,  194. 

4.  Application  of  fines — 48  Fic.  ch. 
48,sec,  2,  (D. ) — Construction  of  orders 
in  council- -County  and  town.^ — 
The  Canada  Temperance  Act  came 
into  force  in  the  united  counties  of 
L.  and  G.  on  1st  May,  1886.  On 
2nd  June,  1886,  the  Parliament  of 
Canada  passed  the  Act  49  Vic.  ch. 
48 ;  sec.  2  of  which  provided  that 
the  Governor  in  Council  might  from 
time  to  time  to  direct  that  any  fine, 
&c,,  which  would  otherwise  belong 
to  the  Crown  for  the  public  uses  of 
Cauada,  should  be  paid  "  to  any  pro- 
vincial, municipal,  or  local  authority 
which,  wholly  or  in  part,  bore  the 
expenses  of  administering  the  law 
under  which  such  fine,  &c.,  was  en- 
forced, or  that  the  same  should  be 
applied  in  any  other  raanner  deemed 
best  adapted  to  attain  the  objects  of 
such  law  and  to  secure  its  due  ad- 
ministration." 

On  29th  September,  1886,  an  order 
in  council  was  passed  directing  that 
all  fines,  &c.,  recovered  or  enforced 
under  the  Canada  Temperance  Act 


within  any  city  or  county  which  had 
adopted  the  Act,  which  would  other- 
wise belong  to  the  Crown  for  the 
public  uses  of  Canada,  should  be 
paid  to  the  treasurer  of  the  city  or 
county,  as  the  case  might  be,  for  the 
purposes  of  the  Act. 

On  the  15th  November,  1886,  a 
second  order  in  council  was  passed 
directing  that  the  first  should  be  can- 
celled, and  that  all  fines,  &c.,  re- 
covered or  enforced  under  the  Act 
within  any  city  or  county  or  any  in- 
corporated town  separated  for  muni- 
cipal purposes  from  the  county,  should 
be  paid  to  the  treasurer  of  the  city, 
incorporated  town,  or  county,  as  the 
case  might  be,  for  the  purposes  of 
the  Act. 

The  town  of  B.  was  at  the  time 
the  Act  was  brought  into  force  an 
incorporated  town  separated  from 
the  counties  of  L.  and  G.  for  muni- 
cipal purposes ;  and  between  the 
dates  of  the  two  orders  in  council 
the  police  magistrate  of  the  town 
paid  to  the  treasurer  of  the  counties 
$750,  the  amount  of  fines  recovered 
and  enforced  by  him  for  violations  of 
the  Canada  Temperance  Act  within 
the  town. 

Reld,  Street,  J.,  dissenting,  that, 
in  the  absence  of  any  application  by 
the  treasurer  of  the  counties  of  the 
money  so  paid  to  him,  the  town  of 
B.  was  entitled  to  recover  it  from 
the  counties.  The  passing  of  the 
second  order  in  council  was  a  com- 
plete revocation  of  the  first,  and  tho 
second  was  retroactive  in  the  sense 
that  it  provided  for  the  application 
of  all  fines,  &c.,  theretofore  recover- 
ed or  enforced. 

Per  Street,  J. — The  first  order  in 
council  operated  as  a  gift  from  the 
Crown  to  the  municipality,  with  an 
intimation  added  as  to  the  purpose  to 
which  it  was  expected  the  gift  would 
be  applied,  but  carrying  with  it  no  le- 
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gal  obligation  that  it  should  be  applied 
in  any  particular  manner.  It  was  a 
complete  gift ;  the  money  was  finally 
at  home,  so  far  as  the  Crown  was 
concerned,  when  the  muncipality  re- 
ceived it,  and  the  revocation  of  the 
order  could  not  revoke  a  completed 
transaction,  nor  retract  that  which 
had  been  actually  done  under  it. 
United  Counties  of  Leeds  and  Gren- 
ville  V.  Town  of  Brockville,  261. 

5.  Voters — Repeal — Indians — In- 
dian reserves — R.  S.  0.  1887  ch.  5, 
sec.  \—R.  S.C.  ch.  106,  sec,  12.]— 
Held,  that  Indian  electors  resident  in 
the  township  of  Tuscarora,  in  the 
county  of  Brant,  being  an  Indian 
reserve,  had  no  right  to  vote  upon  the 
question  of  repeal  of  the  Canada  Tem- 
perance Act  in  that  county. 

Semhle,  that  R  S.  O.  1887,  ch.  5, 
sec.  1,  is  to  be  interpreted  as  mean- 
ing that  the  townships  named  shall 
be  townships  for  municipal  purposes, 
when  it  becomes  possible  to  make 
them  such,  as,  e.  g.,  in  such  a  case  as 
the  present,  when  the  Indians  be- 
come enfranchised. 

The  Canada  Temperance  Act  can 
have  no  operation  where  the  Indian 
Act  is  in  force. 

R.  S.  C.  ch.  106,  sec.  12,  refers  to 
white  men,  but  not  to  Indians.  Re 
Metcalfe,  357. 

6.  Adjournment  at  close  of  evidence 
to  consider  judgment — N'ot  restricted 
to  one  week— Commission  of  offence— 
Not  necessary  to  allege  hy  servant  or 
agent — Lease  —  Proof  o/.]  —  Where 
at  the  conclusion  of  the  evidence,  on 
a  charge  of  selling  liquor  contrary 
to  the  Canada  Temperance  Act,  the 
magistrate  reserves  his  judgment, 
for  the  purpose  of  reaching  a  decision 
or  of  considering  the  amount  of  the 
penalty,  he  is  not  restricted  to  the 
one  week  mentioned  in  sec.  48  of 
R.  S.  0.  ch.  178. 


Regina  v.  Hall,  12  P.  R.  142, 
followed. 

It  is  not  necessary  to  charge  that 
the  ofience  was  committed  through 
the  instrumentality  of  a  clerk,  ser- 
vant, or  agent,  as  the  defendant 
is  guilty  under  section  100  of  the 
Canada  Temperance  Act,  R.  S.  C. 
ch.  106,  and  liable  to  the  penalties 
imposed,  if  the  offence  is  committed 
by  himself  or  any  one  within  the 
class  of  persons  above  mentioned. 

At  the  trial  a  lease  from  defend- 
ant to  one  J.  was  put  in  and  the 
execution  proved  by  a  witness,  of 
two  rooms  in  defendant's  hotel,  being 
where  the  bar  was  kept  and  liquor 
sold,  but  neither  defendant  nor  J. 
appeared  as  a  witness  at  the  trial, 
and  there  was  no  evidence  as  to  its 
bona  fides. 

Held,  that  this  was  a  matter  for 
the  magistrate,  and  as  he  had  found 
against  it  the  Court  could  not  inter- 
fere.   Regina  v.  Alexander,  458. 


CASES. 

Acre  V.  Livingstone,  24  U.  C.  R. 
282,  not  followed.]— /See  Deed. 

Adams  v.  Loomis,  24  Gr.  242, 
considered.] —  See  Husband  and 
Wife,  1. 

Adams  v.  The  Kensington  Vestry, 
27  Ch.  D.  394,  specially  referred  to 
and  followed.] — See  Will,  4. 

Re  CrosJcery,  16  O.  R.  207,  209, 
referred  to.] — See  Dower,  2. 

Davis  V.  Shenstone,  11  App.  Cas. 
187,  referred  to.] — See  Defamation. 

Re  Biggies,  Gregory  y.  Edmondson, 
39  Ch.  D.  at  p.  257,  specially  referred 
to  and  followed.] — See  Will,  4. 


784 


DIGEST  OF  CASES. 


[vol. 


Goddard  v.  Coulson,  10  A.  R.  1, 
followed.] — See  Lien. 

Ee  Rail-Dare's  Contract,  21  Oh. 
D.  41,  considered.]— >S'ee  Dower,  2. 

Rands  V.  Law  Society  of  Upper 
Canada,  16  O.  R.  625,  reversed.] — 
See  Barrister  and  Solicitor. 

Kirkstall  Brewing  Co.  v.  Furness 
R.  W.  Co.,  L.  R.  9  Q.  B.  468,  fol- 
lowed. ]-AS'ee  Railways  and  Railway 
Companies,  8. 

Knowlden  v.  The  Queen,  5  B,  &  S. 
532,  followed.] — See  Criminal  Law, 
5. 

Re  Konkle,  14  O.  R.  183,  consid- 
ered.]— See  Husband  and  Wife,  1 

Lee  V.  Ahdy,  17  Q.  B.  D.  309, 
followed.] — See  Insurance,  4. 

Lefroy  v.  Burnside,  4  L.  R.';  (Ire- 
land) 556  referred  to,] — See  Defam- 
ation. 

Moran  v.  Palmer,  13  C.  P.  358, 
not  followed.] — /S'ee  Justice  of  the 
Peace,  2. 

Murphy  v.  Corporation  of  Ottawa, 
13  O.  R.  334,  distinguished.] — See 
Master  and  Servant. 

Newberry  v.  Stephens,  16  U.  C.  R, 
65,  followed.] — See  Assessment  and 
Taxes,  1. 

Purser  v.  Bradhurne,  7  P.  R.  18, 
distinguished.] — See  Prohibition. 

Regina  v.  Fennell,  7  Q.  B.  D.  147, 
followed.]— /S'ee  Criminal  Law,  4. 

Regina  v.  Hall,  12  P.  R.  142,  fol- 
lowed.]— See  Canada  Temperance 
Act,  6. 


Regina  v.  Bally  8  O.  R.  407,  dis- 
tinguished.]— See  Medical  Practi- 
tioner. 

Regina  v.  Kennedy,  10  O.  R.  396, 
at  p.  402,  not  followed.] — See  Canada 
Temperance  Act,  1. 

Regina  v.  Ryan,  10  O.  R.  254, 
overruled.]— xS'ee  Canada  Temper- 
ance Act,  3. 

Regina  v.  Smith,  7  P.  R.  429,  fol- 
lowed.]— See  Partition. 

Rex  V.  Danger,  Dears  &  B.  C.  C. 
307,  followed.]— Criminal  Law, 
2. 

Riordan  v.  Willox,  4  Times  L.  R. 
475,  referred  to.] — See  Defamation. 

Roberts  v.  McDonald,  15  0.  R.  80, 
overruled.] — See  Lien. 

Sinclair  v.  McDougall,  29  U.  C. 
R.  388,  specially  referred  to.] — See 
Execution. 

Trigerson  v.  Board  of  Police  of 
Cobourg,  6  O.  S.  405,  not  followed.] 
— See  J usTiCE  of  the  Peace,  4. 

Voyer  v.  Richer,  13  L.  C.  Jur.  213 ; 
15  L.  C.  Jur.  122  ;  L.  R.  5  P.  C.  461 ; 
specially  referred  to.] — See  Banks 
AND  Banking,  5. 

Re  Watson  and  Woods,  14  O.  R. 
48,  distinguished.] — See  Will,  7. 


CERTIORARI. 

See  Justice  of  the  Peace. 


CHATTEL  MORTGAGE. 

See  Fraudulent  Preference  — 
Mortgage,  2 — Partnership. 
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CHEQUE. 

See  Banks  and  Banking,  1,  3. 


CLUB. 

See  Intoxicating  Liquors. 


COLLATERAL  SECURITY. 

See  Company,  3. 


COLLECTOR  OF  TAXES. 

See  Assessment  and  Taxes,  1. 


COMMON  CARRIER. 

See  Contract,  3. 


COMPANY. 

1.  Shareholder  —  Misrepresenta- 
tion —  Rescission  of  contract  for 
shares.^ — In  an  action  by  a  share- 
holder of  an  investment  association 
to  have  it  declared  that  his  subscrip- 
tion for  shares  had  been  obtained  by 
fraud  and  misrepresentation,  and 
that  it  was  not  binding  upon  him, 
and  for  other  relief,  it  a{)peared  that 
in  1882  the  said  association  had 
amalgamated  with  a  loan  society, 
and  under  the  terms  of  the  amalga- 
mation the  shareholders  in  the  latter 
became  entitled,  on  payment  of  a 
premium  of  17  per  cent.,  to  an 
equivalent  number  of  shares  of  the 
former. 

It  was  thus  the  plaintiff  became 
entitled  to  liis  shares  in  the  associa- 
tion, having  previously  been  a  share- 
holder in,  and  manager  of,  the  loan 
society  ;  and  he  was  an  assenting 


party  to  the  amalgamation,  which 
he  now  attacked  as  ultra  vireSy  and 
brought  about  by  misrepresentation 
and  fraud.  But  it  was  proved  that 
there  were  many  material  misrepre- 
sentations, falsely  and  fraudulently 
made,  in  a  certain  report  of  the 
association  dated  December  31st, 
1888,  which  had  been  an  important 
factor  in  bringing  about  the  assent 
to  the  amalgamation  by  the  society, 
and  in  inducing  the  plaintiff  to  sub- 
scribe for  the  shares  in  the  associa- 
tion, and  that  the  plaintiff  had  not 
become  aware  of  their  falsity  until 
shortly  before  bringing  this  action. 
After  the  amalgamation  the  associa- 
tion borrowed  large  sums  of  money 
upon  debentures,  etc.,  on  the  faith 
of  the  ap{)arently  existing  state  of 
affairs,  but  it  was  not  shewn  that 
the  association  was  insolvent,  or  on 
the  eve  of  insolvency. 

Held,  that  the  })laintiff  was  en- 
titled to  a  rescission  of  the  contract 
made  hy  his  subscription  for  stock 
in  the  association. 

Held,  also,  that  the  fact  of  the 
plaintiff  having  sold  some  of  his 
shares  would  not  prevent  rescission 
as  to  the  remainder  of  them.  Nelles 
V.  The  Ontario  Investment  Associa- 
tion, 129. 

2.  R.  S.  0.  ch.  157  -Stock— Sub- 
scription—  Contributory— A  llotment.'\ 
— By  sec.  2,  sub  sec  6,  of  the  On- 
tario Joint  Stock  Companies  Let- 
ters Patent  Act,  "shareholder" 
means  "  every  subscriber  to  or  holder 
of  stock  in  the  company." 

After  incorporation  of  a  company 
under  the  above  Act,  i\.  S.  O.  ch. 
157,  the  appellant  signed  a  share 
subsciiption  book  with  the  following 
heading  :  "  We  the  undersigjied  do 
acknowledge  ourselves  to  be  sub- 
scribeis  to  the  capital  stock  of  the 
company  for  the  number  of  shares 
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and  the  amount  set  opposite  our 
names ;  and  we  do  hereby  covenant, 
promise,  and  agree,  each  with  the 
other  of  us  *  *  to  pay  the  amount  of 
said  subscriptions  and  all  calls  there- 
on, when  and  as  the  same  may  be 
called  up  under  the  provisions  of  the 
Joint  Stock  Act,  or  under  any  by- 
law which  may  be  passed."  No 
stock  was  ever  allotted  to  the  appel- 
lant, and  in  winding-up  proceed- 
ings he  disputed  his  liability  as  a 
contributory. 

Held,  that  the  above  formed  a 
complete  and  absolute  engagement 
with  the  company  and  the  other 
signatories,  and  bound  the  appellant. 

Semhle.  Had  no  stock  been  given 
to  the  signers  of  the  above  agree- 
ment, they  could  have  enforced  it 
specifically.  Re  Zoological  and 
Acclimatization  Society  of  Ontario, 
331. 

[Reversed  in  Court  of  Appeal.] 

3.  Winding-up  Act — Necessity  for 
liquidators  to  sue  hy  order  of 
Court — Objection  made  too  late — 
Mortgage  received  as  collateral  se- 
curity— Production  of,  before  judg- 
ment entered.^ — Action  by  plain- 
tifis  to  recover  the  price  of  an  imple- 
ment manufactured  by  them.  A 
winding-up  order  had  previously 
been  obtained  against  plaintiffs,  and 
a  liquidator  appointed.  An  objec- 
tion was  taken  at  the  trial  after  the 
evidence  had  been  giveu,  that  the 
action  should  have  been  brought  in 
the  name  of  the  liquidator  and  with 
the  approval  of  the  Court,  under  sec. 
31  of  K  S.  C,  ch.  129.  The  order 
authorizing  the  liquidator  to  sue 
either  in  his  own  name  or  in  that  of 
the  plaintiff  was  put  in  after  the 
hearing. 

Held,  that  the  objection  was  too 
late  and  must  be  overruled. 

Semble,  the  proper  course  is  to 


move  in  Chambers  to  dismiss  the 
action  for  want  of  authority  to  sue ; 
and  semble  also  as  the  plaintiffs 
under  the  statute  had  power  to  sue, 
they  could  do  so  without  the  autho- 
rity of  the  Court,  if  they  chose  to 
run  the  risk  of  costs. 

The  plaintiffs  had  obtained  a  mort- 
gage from  one  of  the  defendants  as 
collateral  security  for  the  debt, 
which  they  had  assigned  to  a  bank. 
The  Court  directed  that  judgment 
was  to  be  entered  for  the  plaintiffs 
only  on  the  production  of  the  mort- 
gage, and  a  reconveyance  or  discharge 
thereof  to  the  mortgagor.  Sarnia 
Agricultural  Implement  Manufac- 
turing Company  (Limited)  Y.Hut- 
chinson, 676. 

See  Banks  and  Banking,  2,  3.^ — 
Foreign  Judgment,.  Trusts  and 
Trustees,  3. 


COMPENSATION. 

See  Municipal  Corporations,  2,3. 
— Railways  and  Railway  Com- 
panies, 6. 


CONFESSION. 

See  Criminal  Law,  4. 


CONSTABLE. 

See  Justice  of  the  Peace,  2. — 
Coroner. 


CONSTITUTIONAL  LAW. 

1.  51  Vic.  ch.  32  {0.)— Ultra 
vires — B.  N.  A.  Act^  sec.  91, 
para.  27 — "  Criminal  law."] — 
Held,  Street,  J.,  dissenting,  that 
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the  Act  of  the  Ontario  Legisla- 
ture, 51  Vie.  ch.  32,  "an  Act  to 
provide  against  frauds  in  the  supply- 
ing of  milk  to  cheese  or  butter 
manufactories,"  is  ultra  vires,  as 
coming  within  the  class  of  "criminal 
law"  reserved  exclusively  to  the 
Parliament  of  Canada  by  the  B.  N. 
A.  Act,  sec.  91,  para.  27. 

Per  Armour,  C.  J. — The  primary 
object  of  this  Act  is  to  create  new 
offences  and  punish  them  by  fine, 
and  in  default  of  payment  by  im- 
prisonment, and  this  is  its  true 
nature  and  character. 

Per  Street,  J. — The  punishments 
imposed  by  the  statute  are  directed 
to  the  enforcement  of  a  law  of  the 
Provincial  Legislature  relating  to 
property  and  civil  rights  in  the  Pro- 
vince j  the  offences  created  by  it 
formed  no  part  of  the  criminal  law 
previously  existing,  and  the  apparent 
object  is  to  protect  private  rights, 
rather  than  to  punish  public  wrongs. 
Regina  v.  Wason^  68. 

2.  Insolvency  legislation — Powers 
of  Dominion  Parliament — 33  Vic.  ch. 
40  {D.) — Intra  vires — B.  N.  A.  Act, 
sec.  91,  sub-sec.  21 — Assessment  and 
taxes — Exemption  fromtaxation — R. 
S.O.ch.  193,  sec.  7,  sub-sec.  1.] — Held, 
that  the  statute  33  Yic.  ch.  40  (D.), 
which  recites  the  insolvency  of  the 
Bank  of  Upper  Canada,  vests  the 
property  of  the  insolvent  estate  in 
the  Crown  as  trustee  for  the  creditors, 
and  provides  for  its  realization  in 
order  that  the  debts  may  be  paid,  is 
within  the  powers  of  the  Dominion 
Parliament,  under  sub-sec.  21  of  sec. 
91  of  the  B.  N.  A.  Act ;  and  that, 
although  the  interest  of  a  mortgagor 
could,  that  of  the  Crown,  acquired 


Decision  of  Robertson,  J.,  varied. 
Regiiia  v.  County  of  Wellington  et 
al.,  615. 

See  Execution. 


CONTRACT. 


1.  Election   to  sue  one 
persons — Evidence  as  to  whoi 
given    under   a  contract.^ 


under  such  Act,  as  mortgagee  of 
certain  lands,  could  not,  be  sold  for 
arrears  of  taxes,  being  exempt  from 
taxation  under  R.  S.  O.  ch.  193,  sec. 
7,  sub-sec,  1. 


of  two 
m  credit 

under  a  contract.^  —  The 
defendant  D.,  after  some  corres- 
pondence with  plaintiffs  as  to  an 
advertising  contract  for  the  Union 
Medicine  Co.,  had  an  interview  with 
plaintiffs  as  to  entering  into  same. 
A  contract  had  been  drawn  up  by 
plaintiffs  in  expectation  that  it  would 
be  made  by  the  company,  but  on 
ascertaining  that  the  company  was 
not  incorporated,  it  was  at  plaintiffs' 
request  signed  by  D.,  and  the  entry 
in  plaintiffs'  books  was  "  C  A.  Dev- 
lin, Toronto,  Union  Medicine  Ad- 
vertising Contract."  The  first  and 
second  payments  were  made  by  D., 
but  on  the  third  payment  coming 
due,  he  stated  his  desire  not  to  make 
it,  as  it  might  prejudice  a  claim  he 
had  against  G,,  his  partner,  with 
whom  he  had  a  dispute  about  the 
partnership  affairs,  whereupon  plain- 
tiffs saw  C,  and  on  his  stating  that 
it  was  D.'s  business  to  pay  this  ac- 
count, the  plaintiffs  sued  D.,  and 
moved  for  judgment  under  Rule  80, 
O.  J.  Act,  stating  in  their  affidavit 
in  support  of  the  motion  that  "  the 
claim  was  under  an  agreement  made 
between  the  parties,"  etc.,  and  that 
"the  defendant,"  D.,  "was  and  still  is 
justly  and  truly  indebted  to  the  plain- 
tiffs in  respect  of  the  matters  above 
set  forth."  D.  put  in  an  affidavit  in 
answer,  in  consequence  of  which  G. 
was  made  a  party  defendant,  and  the 
case  proceeded  to  trial. 

Held,  that  on  the  evidence  the 
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credit  under  the  contract  was  given 
to  D.  alone ;  but,  even  treating  D. 
as  an  agent  for  an  undisclosed  prin- 
cipal, namely  for  G.  as  one  of  the 
firm,  and  therefore  that  G.  might  be 
jointly  liable  with  D.,  the  plaintiffs 
were  bound  to  elect  whether  they 
looked  to  D.  or  the  firm,  and  that 
there  was  a  binding  election  not  to 
treat  the  firm  as  liable,  but  to  rely 
on  the  individual  liability  of  D.  The 
Mail  Printing  Company  v.  Devlin 
and  Graham,  15. 

2.  Agreement  —  Power  of  those 
for  whose  benefit  it  is  made  to  en- 
force same — Release.^  —  In  conside- 
ration of  a  conveyance  to  him  of  a 
certain  farm,  the  petitioner  agreed 
with  his  mother  that  he  would  dur- 
ing her  life  provide  her  with  a  house 
on  the  farm,  and  with  necessaries, 
and  support  his  brothers  and  sisters 
thereon  until  they  reached  sixteen 
years  of  age,  so  long  as  they  re- 
mained at  home  on  the  said  farm, 
and  assisted  him  so  far  as  they  were 
able  in  the  management  of  it. 

Eeld,  that  the  mother  had  no  right 
or  power  to  release  the  petitioner 
from  the  obligations  undertaken  by 
him  with  reference  to  his  brothers 
and  sisters  under  the  above  agree- 
ment, and  if  the  children  did  their 
part  they  could  hold  their  brother  to 
his  promise,  though  the  agreement 
was  not  in  terms  made  with  them  as 
parties.    Re  McMillan,  344.  , 

3.  Telephone  Company — Messen- 
ger business  —  Agreement  as  to 
transmission  of  orders  for  messen- 
gers— Other  telephone  subscribers^ 
rights — Construction  of  agreement.^ 
— The  defendants  were  a  company 
carrying  on  a  general  telephone  busi- 
ness with  a  central  office  to  connect 
subscribers'  telephones,  and  in  ad- 
dition carried  on  a  messenger  busi- 


ness for  the  purpose  of  delivering 
letters,  messages,  &c.  By  an  agree- 
ment the  defendants  assigned  their 
messenger  business  to  the  plaintiffs 
and  covenanted  that  they  would  not 
transmit  or  give  directly  or  indirectly 
any  messenger  order  to  any  person 
except  the  plaintiffs,  and  that  they 
would  cease  to  do  such  business. 
The  G.  N.W.  Telegraph  Co.,  (one  of 
the  defendants'  telephone  subscri- 
bers,) subsequently  opened  an  office 
for  a  messenger  business,  and  ap- 
plied for  a  telephone  in  the  usual 
way,  which  the  defendants  supplied 
them  with,  and  by  means  of  it  the 
G.  N.  W.  Telegraph  Co.  received 
orders  for  messengers,  &c. 

Held,  that  the  defendants  did  not 
transmit  or  give  messenger  orders 
when  they  placed  a  subscriber  in 
communication  (through  the  central 
office)  with  the  G.  N.  W.  Telegraph 
Co.,  that  they  only  afforded  him  a 
medium  by  which  to  transmit  or  give 
his  own  order,  which  was  a  case  not 
provided  for  by  the  agreement,  and 
the  action  for  an  injunction  to  re- 
strain defendants  was  dismissed  with 
costs.  The  Electric  Despatch  Com- 
pany V.  The  Bell  Telephone  Com])any 
of  Canada,  495. 

See  Company,  1,  2 — Lien — Rail- 
ways AND  Railway  Companies,  7. 

CONTRIBUTORIES. 

See  Banks  and  Banking,  2 — Com- 
pany, 2. 

CONVERSION. 

See  Criminal  Law,  5 — Timber. 

COPYRICmT. 

1.  British — Canadian — R.  S.  C 
ch.  62 — Importation  of  works — Prior 
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Canadian  copyright.'] — There  is  a 
very  clear  distinction  to  be  observed 
in  the  Copyright  Act,  E,.  S.  C.  ch. 
62,  between  works  which  are  of 
prior  British  copyright  and  those 
which  are  of  prior  Canadian  copy- 
right. If  there  is  a  prior  British 
copyright,  and  thereafter  Cana- 
dian copyright  is  obtained  by  the 
production  of  the  work,  then,  by 
section  6,  that  local  copyright  is 
subject  to  be  invaded  by  the 
importation  of  lawful  British  re- 
prints. 

But  if  the  Canadian  copyright  is 
first  on  the  part  of  the  author  or  his 
assigns,  then,  under  section  4,  the 
monopoly  is  secured  from  all  outside 
importation. 

The  Imperial  Parliament  has 
sanctioned  and  reiterated  colonial 
legislation  whereby  the  possessor  of 
a  prior  Canadian  copyright  is  secured 
completely  against  all  interference 
to  the  territorial  extent  of  the  Do- 
minion, even  as  against  English 
reproductions  or  copies  made  under 
a  subsequent  British  copyright.  The 
Anglo-Canadian  Music  Publishers' 
Association  {Limited)  v.  /.  Suckling 
&  Sons,  239. 


2.  Neglect  of  author  to  deposit 
copy,  etc. — Right  to  proceed  for  in- 
fringement— Railway  ticket — Subject 
of  copyright.]~^QC.  5  of  the  Con. 
Stat.  C.  ch.  81  is  merely  directory, 
and  so  the  neglect  of  the  author  of  a 
work  to  deposit  a  coj)y  thereof  in  the 
libraiy  of  Parliament  does  not  in- 
capacitate him  from  proceeding  for 
an  inf  l  ingement  of  it. 

A  railway  ticket  is  not  a  subject 
of  copyright  under  the  said  Act. 
Griffin  et  al.  v.  Kingston  and  Pem- 
broke R.  W.  Co.,  ()G6 

100— VOL.  XVII.  O.K. 


CORONER. 

Coroner — Inquisition — Statement 
of  holding  inquest — Identification  of 
body — Constable  acting  as  juror  and 
witness.] — The  caption  to  an  inquisi- 
tion finding  the  prisoners  guilty 
of  murder,  stated  that  the  inquest 
was  held  at  H.,  etc.,  on  the  11th 
and  15th  days  of  January,  in  the 
5Ist  year  of  the  reign  of  Her 
Majesty  Queen  Victoria,  and  the 
inquisition  to  be  "an  inquisition 
indented,  taken  for  our  sovereign 
lady  the  Queen,"  etc.,  in  view  of  the 
body  of  an  infant  child  of  A.  W. 
(one  of  the  prisoners)  then  and  there 
lying,  and  and  upon  the  oath  of " 
(giving  the  names  of  jurors)  "good 
and  lawful  men  of  the  county,  and 
who  being  then  and  there  duly  sworn 
and  charged  to  enquire  for  our  said 
lady  the  Queen,  when,  where,  how, 
and  by  what  means  the  said  female 
child  came  to  her  death,  do  ujion 
their  oaths  say,"  etc. 

Held,  that  the  statement  of  the 
time  of  holding  the  inquest  was  suffi- 
cient; that  it  sufficiently  appeared 
thatthepresentment  was  under  oath  ; 
and  that  it  need  not  be  under  seal ; 
that  there  was  a  sufficient  finding  of 
the  place  where  the  alleged  murder 
was  committed  ;  and  of  identification 
of  the  child  murdered  with  that  of 
the  body  of  which  the  view  was  had. 

L.,  the  constable  to  whom  the 
coroner  delivered  the  summons  for 
the  jury,  was  at  the  inquest  sworn 
in  as  one  of  the  jury,  and  was  sworn 
and  gave  evidence  as  a  witness  ; 
and  Y.,  a  juryman,  was  also  sworn 
and  gave  evidence  as  a  witness. 

Held,  that  the  fact  of  L.  being 
such  constable  did  not  preclude  him 
from  being  on  the  jury,  nor  did  either 
of  such  positions  preclude  him  from 
giving  evidence  ;  and  so  also  Y.  was 
not  precluded.  Regina  v.  Wineg((r- 
ner.  208. 
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COSTS. 

Applicant  to  quash  hy-law  entitled 
to,  where  he  voted  against  it,'\ — See 
Municipal  Corporations,  8. 

Of  reference  and  award  —  Fire 
insurance — S.  0.  1887,  ch.  167, 
sec.  114.] — See  Insurance,  1. 

Of  action  induced  hy  conduct  of 
defendants''  officer s.'\  —  See  Insur- 
ance, 2. 

Of  conviction.'\ — See  Justice  of 
THE  Peace,  4. 

Of  quashing  summary  conviction 
given  against  private  prosecutor. '\ — 
See  Medical  Practitioner. 

Refused  to  successful  plaintiffs  he- 
cause  objections  not  taken  earlier.'\ — 
■See  Public  Schools,  1. 

Refused  to  successful  defendant  on 
account  of  discreditable  conduct.'\ — 
See  Municipal  Corporations,  5. 

Out  of  estate  except  costs  occasioned 
by  charges  of  fraud  and  collusion.^ — 
See  Will,  3. 

None,  in  action  for  dower  where  no 
previous  demand. ]  — See  Dower,  1 . 

Of  commitment.']  — •  See  Indian 
Lands. 

See  also  Company,  3 — Timber. 


COUNTER-CLAIM. 

See  Ejectment. 


CREDITORS  RELIEF  ACT. 

See  Execution. 


CRIMINAL  LAW. 

1.  Rape  on  daughter  —  Evidence 
of] — The  defendant  was  indicted 
and  convicted  for  committing  a  rape 
on  his  daughter.  The  learned  Judge 
left  it  to  the  jury  to  say  whether  on 
the  evidence  the  act  of  connection 
was  consummated  through  fear,  or 
merely  through  solicitation. 

Held,  that  the  question  was  one 
of  fact  entirely  for  the  jury,  and 
could  not  have  been  withdrawn  from 
them,  there  being  ample  evidence  to 
sustain  the  charge,  and  it  having 
been  left  to  them  with  the  proper 
direction  in,  such  a  case.  Regina  v. 
Gardo,  11. 

2.  False  pretences  —  Contract  to 
pay  money  —  Giving  promissory 
note  instead  of  money  —  Valuable 
security.]  —  The  defendant,  by 
untrue  representations,  made  with 
knowledge  that  they  were  untrue, 
induced  the  prosecutor  to  sign  a  con- 
tract to  pay  $240  for  seed  wheat. 
The  defendant  also  represented  that 
he  was  the  agent  of  H.,  whose  name 
appeared  in  the  contract.  H.  after- 
wards called  upon  the  prosecutor 
and  procured  him  to  sign  and  deliver 
to  him  a  promissory  note  in  his,  H.'s, 
favor  for  the  $240.  The  contract 
did  not  provide  for  the  giv^ing  of  a 
note,  and  when  the  representations 
were  made  the  giving  a  note  was  not 
mentioned.  The  prosecutor,  however, 
swore  that  he  gave  the  note  because 
he  had  entered  into  the  contract. 

The  defendant  was  indicted  for 
that  he,  by  false  pretences,  fraudu- 
lently induced  the  prosecutor  to 
write  his  name  upon  a  paper  so  that 
it  might  be  afterwards  dealt  with  as 
a  valuable  security ;  and  upon  a 
second  count  for,  by  false  pretences, 
procuring  the  prosecutor  to  deliver 
to  H.  a  certain  valuable  security. 
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Reld^  upon  a  case  reserved,  that 
the  charge  of  false  pretences  can  be 
sustained  as  well  where  the  money 
is  obtained  or  the  note  procured  to 
be  given  through  the  medium  of  a 
contract,  as  when  obtained  or  pro- 
cured without  a  contract ;  and  the 
fact  that  the  prosecutor  gave  a  note 
instead  of  the  money,  by  agreement 
with  H.,  did  not  relieve  the  prisoner 
from  the  consequences  of  his  fraud  \ 
the  giving  oi  the  note  was  the  direct 
result  of  the  fraud  by  which  the 
contract  had  been  procured  ;  and  the 
defendant  was  properly  convicted  on 
the  first  count  as  being  guilty  of  an 
offence  under  R.  S.  C.  ch.  164,  sec. 
78 ;  but 

Held,  that  the  note  before  it  was 
delivered  to  H.  was  not  a  valuable 
security,  but  only  a  paper  upon 
which  the  prosecutor  had  written 
his  name  so  that  it  might  be  after- 
wards used  and  dealt  with  as  a  valu- 
able security ;  and  the  conviction  of 
the  defendant  upon  the  second  count 
could  not  stand. 

Rex  V.  Danger,  Dears.  &  B.  C.  C. 
307,  followed.  Regina  v.  Rymal, 
227. 

3.  Inducing  note  to  he  signed 
by  false  pretences — Evidence  of 
similar  frauds  on  others — Admis- 
sibility.]— The  defendant  was  in- 
dicted in  the  first  count  of  the 
indictment  for  obtaining  from  one 
H.  a  promissory  note  with  intent  to 
defraud,  and  in  the  second  count 
with  inducing  H.  to  make  the  said 
note  with  like  intent.  The  evidence 
shewed  that  on  May  4,  1887,  the 
defendant's  agent  called  on  H.,  and 
obtained  from  him  an  order  ad- 
dressed to  defendant  to  deliver  to 
H.  at  R.  station,  thirty  bushels  of 
Blue  Mountain  Improved  Seneca 
Fall  "Wheat,  which  II.  was  to  put 
out  on  shares,  and  to  pay  defendant 


$240  when  delivered,  and  to  equally 
divide  the  produce  thereof  with  the 
holder  of  the  order,  after  deducting 
said  amount.  On  23rd  May  defen- 
dant called,  produced  the  order,  and 
by  false  and  fraudulent  representa- 
tions as  to  the  quality  of  the  wheat, 
and  his  having  full  control  of  it,  its 
growth  and  yielding  qualities,  and 
that  a  note  defendant  requested  him 
to  sign  was  not  negotiable,  induced 
H.  to  sign  the  note.  Evidence  was 
received,  under  objection,  of  similar 
frauds  on  others,  shewing  that  de- 
fendant was  at  the  time  engaged  in 
practising  a  series  of  systematic 
frauds  on  the  community.  The  de- 
fendant was  found  guilty,  and  con- 
victed. 

B^eld,  on  a  case  reserved,  that  the 
conviction  should  be  afS.rmed  on  the 
secjnd  count,  as  the  evidejice  shewed 
that  the  note  was  signed  by  H.  not 
merely  to  secure  the  carrying  out  of 
the  contract  contained  in  the  order, 
but  on  the  faith  of  the  representations 
made ;  and  it  was  immaterial  that  a 
note  was  taken  when  the  order  called 
for  cash  ;  and,  also,  that  the  evidence 
objected  to  was  properly  receivable. 
Regina  v.  Hope,  463. 

4.  Confession —  Admission  —  Im- 
proper inducement  —  Uvidence.]  — 
Where  it  appeared  that  a  polic" 
constable  gave  the  usual  caution  to 
the  prisoner,  who  was  arrested  on  a 
charge  of  obstructing  a  railway  train 
by  placing  blocks  upon  the  line,  but 
afterwards  said  to  him  :  "  The  truth 
will  go  better  than  a  lie  ;  if  anyone 
prompted  you  to  it,  you  had  better 
tell  about  it,"  whereupon  the  prisoner 
said  that  he  did  the  act  charged 
against  him  : 

Held,  that  the  admission  was  not 
receivable  in  evidence,  and  a  convic- 
tion grounded  thereon  was  improper 
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Begina  v.  Fennell,  7  Q.  B.  D.  147, 
followed.    Begina  v.  Bomp,  567. 

5.  Larceny  Act,  B.  S.  G.  ch.  164, 
sec.  65 — Fraudulent  conversion  of 
negotiable  securities  by  trustee — 
Letter  shewing  trust —  Identity  of 
instruments  produced  with  those 
mentioned  in  letter — Conversion  of 
proceeds  of  securities  —  Property, 
definition  of — Sanction  of  Attorney- 
General— Proof  of.] — The  defendant 
was  indicted  and  convicted  under 
the  Larceny  Act,  R.  S.  0.  ch.  164, 
sec.  65,  for  that  he,  being  a  trustee  of 
two  negotiable  securities  for  the  pay- 
ment of  $5,250  each,  the  property 
of  the  C.  Bank,  for  the  use  and 
benefit  of  the  C.  bank,  unlawfully 
and  with  intent  to  defraud,  did  con- 
vert and  appropriate  the  two  nego- 
tiable securities  to  the  use  and  benefit 
of  him,  the  defendant,  &c. 

At  the  trial  the  following  letter, 
written  and  signed  by  the  defendant, 
dated  6th  November,  1885,  was  pro- 
duced :  "I  have  this  day  been  en- 
trusted by  A.  (the  cashier  of  the  0. 
bank)  with  two  notes  of  $5,250  each, 
for  the  specific  purpose  of  paying 
two  notes  for  $5,000  that  are  due  in 
Montreal  on  8th  November,  1885, 
and  my  failing  this  shall  consider 
myself  committing  criminal  offence 
and  amenable  to  the  criminal  law." 

The  securities  produced  at  the 
trial  as  those  converted  by  the  de- 
fendant were  two  drafts,  not  pro- 
missory notes,  for  $5,250  each,  dated 
7th  November,  1885  ;  and  two  drafts 
for  $5,000  each  were  also  produced 
answering  the  description  of  the 
notes  for  that  amount  mentioned  in 
the  letter,  except  that  they  were  not 
actually  notes,  and  were  due  at 
Toronto  on  the  9th  November,  in- 
stead of  at  Montreal  on  the  8th.  It 
was  shewn,  however,  that  they  were 
held  by  a  person  in  Montreal. 


It  also  appeared  in  evidence  that 
the  defendant  procured  one  B.  to 
discount  the  two  drafts  for  $5,250 
each,  B.  retaining  $1,000  for  an  old 
debt,  and  paying  part  of  the  balance 
of  the  proceeds  to  the  defendant  in 
diamonds.  The  defendant  did  not 
take  up  the  two  $5,000  drafts  and 
retained  the  proceeds  of  the  two 
new  drafts. 

The  drafts  were  identified  by  wit- 
nesses as  to  dates,  amounts,  &c,,  and 
entries  in  the  defendant's  memoran- 
dum book,  also  produced,  shewed  the 
nature  of  the  transactions  with  the 
cashier  and  B. 

The  trial  Judge  stated  a  case  for 
the  opinion  of  the  Court. 

Held,  upon  the  evidence,  that  the 
drafts  were  the  property  of  the  bank 
and  not  of  the  cashier  in  his  private  ^ 
capacity ;  and,  upon  the  law  and  evi-j 
dence,  that  the  defendant  was  a  trus-J 
tee  of  the  documents  within  thel 
meaning  of  the  statute  ;  and  that,] 
notwithstanding  the  discrepancies  asi 
to  the  nature  of  the  instruments,  the] 
due  date,  and  place  of  payment,  there! 
was  sufficient  evidence  to  go  to  the 
jury  of  the  identity  of  the  drafts 
produced  at  the  trial  with  the  notes 
mentioned  in  the  letter. 

It  was  contended  that  the  defen- 
dant should  have  been  indicted  for 
converting  the  proceeds  of  the  secu- 
rities, inasmuch  as  the  securities  were 
entrusted  to  the  defendant  for  a  pur- 
pose which  rendered  necessary  the 
conversion  of  the  securities  them- 
selves. 

Held)  that  the  nature  of  the  trans- 
action with  B.  shewed  an  appropris,- 
tion  by  the  defendant  of  the  securities 
themselves  to  his  own  use  ;  and 

Per  Falconbridge,  J. — Even  if 
it  had  been  otherwise,  the  definition 
of  property  in  sub- sec.  (e.)  of  sec.  2 
of  R.  S.  C.  ch.  164,  shewed  the 
sufficiency  of  the  indictment. 
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It  was  objected  that  no  proof  was 
given  at  the  trial  that  the  sanction  of 
the  Attorney-General,  required  by 
R.  S.  C.  oh.  164,  sec.  65,  sub-sec.  2, 
had  been  given. 

Held,  that  this  objection  was  not 
open  to  the  Court  upon  a  case  re- 
served, not  being  a  question  that 
could  properly  arise  at  the  trial. 

Knowlden  v.  The  Queen,  5  B.  &  S. 
532,  followed.  Regina  v.  Barnett, 
649. 

See  Constitutional  Law,  1. 


COUNTY  COURT. 

See  Prohibition,  1. 


CROWN. 

See  Constitutional  Law,  2. 


DAMAGES. 

1.  Fire  caused  hy  defendant's 
negligence — Right  to  set  off  amount 
received  from  insurance  company J\ 
— In  an  action  by  plaintiff  to 
recover  damages  for  the  destruction 
of  his  dwelling  house  and  a  quantity 
of  chattel  property,  caused  by  sparks 
emitted  from  defendant's  steam  tug 
through  defendant's  negligence : 

Held,  that  the  defendant  was  not 
-entitled  to  deduct  from  the  amount 
of  damages  found  to  have  been  sus- 
tained by  the  plaintiff,  an  amount 
paid  to  the  plaintiff  by  an  insurance 
•company  under  an  insurance  on  the 
property.    Brown  v.  McRae,  712. 

See  Dower,  1. — Municipal  Cor- 
porations, 6. — Negligence. — Par- 
tition.—Railways  AND  Railway 
Companies,  6,  8. 


DEED. 

Description — Falsa  demonstratio— 
Exception  void  for  uncertainty  —  Op- 
eration of  release — "  Remise,  release^ 
and  quit  claim  " — Operation  of  as 
grant  or  bargain  and  sale — 14&15 
Vic.  ch.  7,  sec.  2 — Possessory  title.'] — 
L.  in  conveying  land  to  S.  described  it 
as  being  composed  of  the  southerly 
half  of  lot  17  in  the  4th  concession 
of  King,  giving  it  the  metes  and 
bounds  of  the  east  half.  The  only 
part  of  lot  17  which  L.  had  was  that 
conveyed  to  him  by  B.  as  a  part  of 
lot  17,  giving  it  the  metes  and 
bounds  of  the  east  half,  the  same  as 
in  the  deed  to  S.;  and  the  same 
quantity  was  conveyed  in  both  deeds. 

Held,  that  the  metes  and  bounds 
given  in  the  deed  to  S.  correctly  de- 
scribed the  lands  intended  to  be  con- 
veyed, and  the  words  "  southerly 
half"  were  controlled  by  them. 

A  sheriff's  deed  of  lands  sold  at  a 
tax  sale  described  them  as  "  forty- 
five  acres  of  the  south  half  of  lot  17 
in  the  4th  concession"  of  King  ;  and 
the  deed  to  S.  before  mentioned  con- 
tained an  exception,  "  save  and  ex- 
cepting out  of  the  same  forty-five 
acres  sold  for  taxes." 

Held,  that  the  exception  was  void 
for  uncertainty;  and  a  subsequent 
release  of  lands  purchased  at  the  tax 
sale  by  the  slierifi 's  vendee  to  S.  had 
sufiicient  to  operate  upon  and  was 
effectual  as  a  release. 

By  indenture  of  bargain  ?ind  sale 
made  in  1856  between  L.  and  K.,  L. 
in  consideration  of  $4,000  (tlie  re- 
ceipt whereof  was  thereby  acknow- 
ledged), did  remise,  release,  and  quit 
claim  unto  K.,  his  heirs  and  assigns, 
the  south  Iialf,  etc.,  to  have  and  to 
hold,  &c. 

Held,  that  since  14  k,  15  Vic.  cli. 
7,  sec.  2,  the  words  "  remise,  release, 
and  quit  claim,"  may  operate  as  a 
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grant;  and  either  before  or  since 
that  enactment  they  would  operate 
as  a  bargain  and  sale. 

Acre  V.  Livingstone,  24  U.  C.  K. 
282,  not  followed. 

Held,  also,  upon  the  evidence,  that 
the  defendant  had  no  such  possession 
of  the  land  in  question  as  would 
extinguish  the  title  of  the  true 
owner.  Pearson  v.  Mulholland  et 
al,  502. 


See  Timber- 
tees,  2. 


-Trusts  and  Trus- 


DEFAMATION. 

1.  Lihel — Article  in  newspaper — 
Evidence  of  authorship — Refusal  to 
answer  as  to  authorship,  claiming 
privilege  against  criminal  proceed- 
ings— Effect  of.'] — Action  of  libel. 
The  libel  consisted  of  a  letter 
published  in  a  Boston,  U.  S.,  news- 
paper, claimed  to  have  been  written 
by  defendant.  The  letter,  which 
was  signed  by  a  person  of  the  same 
name  as  the  defendant,  stated  that 
it  was  written  in  answer  to  an  anony- 
mous letter,  dated  Sept.  15,  pub- 
lished in  the  same  newspaper,  which 
the  writer  stated  he  had  seen  the 
manuscript  of,  and  which  was  a 
clumsy  attempt  to  make  the  writer 
believe  was  written  further  off  than 
Ottawa,  and  had  also  seen  the  man- 
uscript of  a  letter  written  by  an 
Ottawa  shoe  dealer  to  a  Boston 
firm,  and  that  the  hand-writing 
of  both  were  the  same.  The 
anonymous  letter  referred  to  a  trip 
made  by  defendant  to  New  Bruns- 
wick, which  was  also  referred  to  in 
the  letter  in  question.  The  letter  in 
question  also  spoke  of  the  writer  of 
the  anonymous  letter  as  a  person  who 
had  come  to  Ottawa  and  opened  a 
boot  and  shoe  business,  and  stayed 


at  the  same  hotel  as  the  writer  of 
the  letter  in  question.  The  letter 
also  spoke  of  a  certain  machine 
called  the  Crescent  Heel  Plate  Ma- 
chine as  our  machine.  The  defend- 
ant at  the  trial  refused  to  answer 
whether  or  not  he  was  the  writer 
of  the  letter  in  question,  claiming^ 
privilege  on  the  ground  that  it  might 
criminate  him,  and  the  publishers, 
for  the  examination  of  whom  a  com- 
mission issued,  refused  to  be  examined 
for  the  like  reason.  The  defendant 
in  his  examination  stated  that  both 
he  and  the  plaintiff  were  boot  and 
shoe  dealers  in  Ottawa ;  that  he  was 
a  subscriber  and  correspondent  to 
this  paper ;  that  he  had  been  on  a 
trip  to  New  Brunswick,  and  on  his 
return  saw  the  anonymous  letter  of 
15th  September  in  this  newspaper, 
as  also  the  manuscript  thereof,  as 
well  as  the  manuscript  of  a  letter  to  a 
Boston  firm,  both  apparently  in  the 
same  handwriting.  The  plaintiff's 
counsel  stated  that  in  addition  to  the 
above  he  intended  proving  that  when 
plaintiff  came  to  Ottawa  he  stopped 
at  the  same  hotel  as  defendant,  and 
that  defendant  was  the  sole  agent  for 
the  Crescent  Heel  Plate  Machine. 

Held,  that  this  was  sufficient  evi- 
dence to  go  to  the  jury  of  defendant 
being  the  author  of  the  letter  in 
question. 

Qucere,  whether  the  refusal  to 
answer  the  direct  question  as  to 
authorship,  or  the  claim  of  privilege 
against  criminal  proceedings,  afford- 
ed any  evidence  thereof,  by  way  of 
admission  or  estoppel  or  otherwise. 
Harhins  v.  Doney,  22. 

2.  Lihel — Privilege — Excess  of- — 
— Evidence  of  malice.] — The  plain- 
tiff had  been  treasurer  of  the  town- 
ship of  0.  from  1882  to  1886, 
when  by  reason  of  the  auditors' 
report  shewing  that  two  sums  of" 
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$1,400  and  $132.32  were  not  ac- 
counted for  by  him,  he  was  dismissed. 
A  commissioner  was  appointed  by 
the  Lieutenant-Governor,  who  ex- 
amined into  the  matter,  and  in 
December  made  his  report  stating 
that  the  $1,400  item  was  a  mistake 
of  the  auditors,  and  that,  except  as 
to  the  $132.32,  all  the  township 
moneys  were  accounted  for.  The 
commissioner  subsequently  attended 
a  meeting  of  the  council,  at  which 
defendant,  who  was  a  councillor,  was 
present,  and  after  examining  plaintiff 
on  oath  informed  the  council  that  he 
was  satisfied  with  plaintiff's  expla- 
nation as  to  $125  of  this  sum, 
namely,  being  interest  on  his  own 
moneys  deposited  with  the  township 
funds ;  and  he  made  an  addition  to 
his  report  to  that  effect.  In  Febru- 
ary following  the  plaintiff  wrote  to 
a  newspaper  that  he  w^as  ready  to 
pay  the  township  any  moneys  either 
the  council,  auditors,  or  commission- 
er could  shew  he  owed,  whereupon 
the  defendant  wrote  to  the  paper 
stating  that  the  commissioner,  apart 
from  the  mixing  of  moneys,  had 
found  plaintiff  indebted  in  $125, 
and  also  stating  that  plaintiff  had 
made  several  thousand  dollars  out 
of  the  township,  and  could  well 
afford  to  pay  his  shortage  and  still 
have  some  thousands  to  the  good. 
In  an  action  for  libel, 

Held^  that  the  matter  discussed  in 
defendant's  letter  being  one  in  which 
defendant  was  interested  as  a  rate- 
payer and  member  of  the  council, 
there  might  be  a  qualified  privilege, 
still  it  was  for  the  jury  to  say 
whether  under  the  circumstances  the 
language  employed  was  within  the 
privilege,  or  was  in  excess  of  what 
the  occasion  justified  :  and  if  in  ex- 
cess, they  could  properly  draw  infer- 
ence of  malice. 

The  jury  having  found  for  plaintiff. 


the  Court  refused  to  interfere.  Col- 
vin  V.  McKay,  212. 

3.  Libel  —  Question  for  jury  — 
New  trial  —  Misdirection  —  Objec- 
tion at  trial  - —  Pleading  —  Fair 
comment  —  Admissibility  of  evi- 
dence of  truth  of  matters  commented 
upon.'\ — In  actions  of  libel  new 
trials  are  not  granted  merely  on  the 
ground  that  the  verdict  is  against 
evidence  and  the  weight  of  evidence. 
It  is  for  the  jury  to  say  whether 
alleged  defamatory  matter  published 
is  a  libel  or  not,  and  the  widest  lati- 
tude is  given  to  them  in  dealing  with 
it. 

When  no  objection  is  made  at  the 
trial  to  the  Judge's  charge,  the 
ground  of  misdirection  is  untenable 
on  a  motion  for  a  new  trial. 

In  this  action  of  libel  the  defen- 
dant did  not  plead  justification,  but 
he  said  in  his  defence  that  the  alleged 
libel  was  a  fair  comment  upon  mat- 
ters of  public  and  general  interest. 

Held,  that  he  was  entitled  under 
this  defence  to  shew  that  the  matters 
upon  which  he  commented  were  true. 

Lefroy  v.  JBurnside,  4  L.  R.  (Ire- 
land) 556;  Davis  v.  Shenstone,  11 
App.  Cas.  187  ;  and  Riordan  v. 
Willox,  4  Times  L.  R.  475,  referred 
to.   Wills  V.  Carman,  223. 


DEPOSIT  RECEIPTS. 

See  Banks  and  Banking,  5. 


DESCRIPTION. 

See  Deed. 


DEVISE. 

See  Will,  3. 
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DEVOLUTION  OF  ESTATES  ACT. 

SeeDowEB,  1. 


DISCIPLINE. 

JSee  Barrister  and  Solicitor. 


DISCRETION. 

See  Public  Schools,  2. 


DISTRESS. 

One  demand  of  taxes  sufficient 
for.] — See  Assessment  and  Taxes,  1. 

See  also  Landlord  and  Tenant,  2 
— Taverns  and  Shops. 


DIVISION  COURT, 

See  Prohibition,  2,  3,  4. 


DOMINION  PARLIAMENT. 

See  Constitutional  Law,  2. 


DOWER. 

L  Parties — .Devolution  of  Estates 
Act,  R.  S.  0.  ch.  108 —  Demand— 
Damages — -Costs.~\ — M.  M.  made  his 
will  April  13th, 1888,  devising  his 
farm  to  his  two  sons,  appointed  the 
defendants  his  executors,  and  died 
May  21st,  1888.  In  an  action  of 
dower  by  the  widow  of  M.  M.  against 
the  executors,  in  which  they  set  up 
that  the  sons  were  the  tenants  of 


the  freehold,  and  should  be  made 
parties,  it  was 

Held,  that  since  the  Devolution  of 
Estates  Act,  R.  S.  O,  ch.  108,  sec.  4, 
devisees  are  not  necessary  parties  to 
an  action  for  dower. 

Held,  also,  that  as  no  demand  was 
made,  although  the  plaintiff  was  en- 
titled to  judgment  of  seisin,  it  should 
be  without  costs ;  and  as  defendants 
were  always  ready  and  willing  to 
assign  the  dower,  plaintiff  was  not 
entitled  to  damages  for  detention. 
Malone  v.  Malone  et  al.,  101. 

2.  Partition — Decree  for  partition 
and  sale  — Vesting  order — Married 
women  not  made  parties — Inchoate 
rights  of  dower — R.  S.  0.  ch.  44,  sec. 
53,  sub-sec.  10 — Conveyancing  Act — 
Mortgage — Equitable  dower — Bar- 
ring dower.] — On  a  vendor  and  pur- 
chaser application  it  appeared  that 
in  1877  a  decree  was  made  for  par- 
tition or  sale  of  the  lands  in  question, 
to  which  four  married  men  were  par- 
ties, whose  wives,  however,  were  not 
made  parties,  either  originally  or  in 
the  Master's  office,  and  the  lands 
were  sold  pursuant  to  the  decree,  and 
a  vesting  order  granted  to  the  pur- 
chaser, under  whom  the  present  ven- 
dor claimed  title. 

Held,  that,  notwithstanding  the 
Conveyancing  Act,  R  S.  O.  1887, 
ch.  44,  sec.  53,  sub-sec.  10,  the  in- 
choate right  of  dower  of  the  wives 
was  not  affected  by  the  proceedings. 

Re  Hall-Dare^s  Contract^  21  Ch. 
D.  41,  considered. 

In  the  case  of  two  of  the  wives, 
their  husbands  had  prior  to  the  par- 
tition proceedings  mortgaged  the 
lands,  the  wives  joining  to  bar  their 
dower. 

Held,  that  these  two  no  longer 
had  any  right  of  dower. 

Re  Groskery,  16  O.  R.  207,  209, 
referred  to.    Re  Hewish,  454. 
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DRAINAGE. 

See  Municipal  Corporations,  2. 


EJECTMENT. 

Action  to  recover  land — Right  to 
counter-claim  without  leave — Plead- 
ing— Joining  in  counter-claim  other 
cause  of  action  with  claim  for  land 
—Right  to—0.  J.  A.,  Rule  341.]— 
To  an  action  to  recover  possession 
of  land  it  is  a  good  cause  of  coiinter- 
claim  that  defendant  was  induced  by 
his  solicitor's  fraud  to  make  two  pro- 
missory notes,  which  were  then  over- 
due, and  in  plaintiff's  hands,  who 
took  them  with  knowledge  of  the 
fraud ;  and  praying  that  plaintiff 
might  be  restrained  from  negotiating 
or  parting  with  them,  and  that  they 
should  be  delivered  up  to  be  cancel- 
led ;  for  the  fact  of  the  notes  being 
overdue  in  plaintiff's  hands  had  not 
the  effect  of  destroying  the  right  to 
have  them  delivered  up. 

Held,  also,  that  to  an  action  for 
the  recovery  of  land  the  defendant 
can  counter-claim  without  leave  ;  but 
that  he  cannot  in  his  counter-claim, 
without  leave  under  Rule  341,  join 
another  cause  of  action  with  a  claim 
for  the  recovery  of  land.  Pritchard 
V.  Pritchard,  50. 

See  Evidence,  2 — Will,  5. 


ELECTION. 

See  Contract,  1. 


ESTOPPEL. 

See  Banks  and  Banking,  5 — In- 
surance, 2,  3 — Municipal  Corpor- 
ations, 8. 

101 — VOL.  XVII.  O.R. 


EVIDENCE. 

1.  Malicious  prosecution  —  Ride 
676 — Leave  granted  to  put  in  origi- 
nal information  and  judgment  of 
acquittal.^  —  In  an  action  for  false 
arrest  and  malicious  prosecution 
arising  out  of  a  false  information 
laid  by  defendant,  a  certified  copy 
of  the  information  having  been 
put  in  and  objected  to  at  the  trial, 
leave  was  given,  under  Rule  676,  to 
put  in  the  original  afterwards,  as 
also  an  exemplification  of  the  judg- 
ment of  acquittal,  it  appearing  that 
the  merits  were  not  with  the  defen- 
dant. Hamilton  v.  Broatch ;  Bro- 
derick  v.  Broatch,  679. 

2.  Admissibility  —  Communica- 
tions hy  deceased  person  to  solicitors 
— Privilege  —  Judgment  for  posses- 
sion of  land — Practice  on  entering 
— Order  of  trial  Judge  —  Writ  of 
possession — Rules  273,  274, 275,  341, 
379,  a  J.  A.—R.  S.  O.  1877,  ch. 
51,  sec.  34.] — In  an  action  by  the 
devisee  of  R.  to  recover  possession 
from  the  defendant  of  land  conveyed 
by  him  to  R.,  of  which  the  defen- 
dant remained  in  possession,  the  de- 
fence was  that  the  conveyance  to  R., 
though  in  form  absolute,  was  in- 
tended to  operate  as  a  mortgage. 

The  evidence  of  E.  and  P.,  two 
solicitors,  as  to  statements  made  to 
them  by  R.  in  his  lifetime  as  to  his 
intentions  with  regard  to  the  land, 
was  taken  subject  to  objection. 

The  evidence  of  E.  shewed  that 
R.'s  statement  to  him  was  made  in 
E.'s  office  in  the  presence  of  P.  and 
of  another  person  who  was  a  friend 
of  R.'s,  but  not  a  profersional  man. 
E.  thought  R.  made  the  statement 
as  a  preliminary  to  instrncting  him 
as  to  something  that  was  to  bo  done 
by  him  as  a  solicitor,  but  R.  did  not 
give  any  instructions,  and  tliero  was 
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nothing  to  shew  that  he  ever  in- 
tended to  do  so,  and  no  professional 
employment  followed  from  the  con- 
versation. E.  could  not  recollect 
whether  he  was  asked  for  his  advice 
or  opinion  at  the  time,  but  he  made 
no  charge  for  professional  services. 

P.'s  evidence  was,  that  he  had 
spoken  to  R.  about  the  affairs  of  F. 
as  the  solicitor  and  a  friend  of  the  F. 
family,  and  had  advised  R.  to  try  to 
save  the  property  in  question  for  the 
F.  family. 

It  also  appeared  that  R.  was  an 
occasional  client  of  E.  and  P.,  but 
that  in  the  transactions  in  question 
he  had  employed  other  solicitors. 

Held,  that  the  communications  to 
E.  and  P.  were  not  made  to  them  in 
their  professional  capacity,  and  were 
therefore  not  privileged,  and  were 
properly  receivable  in  evidence ; 
Falconbridge,  J.,  doubting  as  to 
the  evidence  of  E. 

The  action  was  tried  without  a 
jury  before  the  Consolidated  Rules 
came  into  force,  and  the  trial  Judge 
ordered  that  the  judgment  should  be 
entered  for  the  plaintifl  for  posses- 
sion of  the  land,  and  judgment  was 
at  once  entered  accordingly,  and  the 
plaintiff  put  in  possession  by  the 
sheriff  under  a  writ  of  possession. 

Held,  that  under  the  practice,  and 
having  regard  to  Rules  273,  274, 
275,  341,  and  379,  of  the  Ontario 
Judicature  Act,  1881,  there  was 
nothing  to  remove  actions  for  the 
recovery  of  land  out  of  the  general 
rule,  and  the  entry  of  judgment  and 
subsequent  proceedings  were  regular. 

Section  34  of  R.  S.  O.,  1877,  ch. 
51,  was  repealed  by  Rule  273  of 
the  Ontario  Judicature  Act,  1881. 
Mudd  V.  Frank,  758. 

Admissibility  of — Libel — Truth  of 
matters  commented  on.] — See  Defa- 
mation, 3. 


Whether  rape  accomplished  through 
fear  or  solicitation. \ — See  Criminal 
Law,  1. 

As  to  whom  credit  given  under  a 
contract^ — See  Contract,  1. 

Of  authorship  of  libellous  letter. '\ 
— See  Defamation,  1. 

Taken  under  sec.  36,  R.  S.  0.  ch. 
145,  should  he  under  oath.] — See 
Barrister  and  Solicitor. 

See  also  Canada  Temperance 
Act,  1,  3 — Criminal  Law,  3,  4<. — 
Defamation,  3.  —  Husband  and 
Wipe,  2.  —  Jury,  2.  —  Medical 
Practitioner  —  Prohibition,  4 — 
Railways  and  Railway  Companies, 
8_WiLL,  2,  5,  8. 


EXCEPTION. 

See  Deed. 


EXECUTION. 

Assignment for  creditors — Priority 
— ''Completely  executed  by  payment'' 
— Constitutional  law  —  Bankruptcy 
— Creditors  Belief  Act — B.  S.  0. 
1887  ch.  124,  sees.  4,  9^-43  Vic.  ch. 
10  (0).] — A  writ  of  fi.  fa.  against 
the  lands  of  one  H.  had  been  in 
the  sheriff^s  hands  since  1880.  In 
1887  the  sheriff  sold  under  it  and 
received  the  purchase  money.  After- 
wards and  before  payment  over  by 
the  sheriff  to  the  execution  credi- 
tors, H.  assigned  for  the  benefit  of 
his  creditors  under  R.  S.  O.  1887 
ch.  124.  The  assignee  then  claimed 
the  money  in  the  sheriff's  hands. 

Held,  affirming  the  decision  of 
Robertson,  J.,  that  the  assignee 
was  not  entitled  to  the  money. 
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Fer  Boyd,  C— E.  S.  O.  1887  ch. 
124,  sec,  9,  applies  to  executions  to 
which  the  Creditors  Kelief  Act 
applies,  and  where  distribution  has 
to  be  made  under  that  Act,  and  did 
not  apply  to  the  writ  in  this  case  ; 
and  the  writ  in  this  case  was  executed 
by  the  sale  of  the  lands  and  receipt  of 
the  money,  which  then  became  the 
property  of  the  execution  creditors. 

Semhle,  that  if  R.  S.  O.,  1887,  ch. 
124,  sec.  9,  is  to  receive  such  a  con- 
struction as  would  pass  the  money 
in  a  case  such  as  this  to  the  assignee, 
thus  giving  him  a  higher  right  than 
the  execution  debtor  had,  then  the 
enactment  is  ultra  vires  as  a  bank- 
ruptcy provision. 

Per  Ferguson,  J. — The  authorities 
clearly  shew  that  after  receipt  of  the 
money  by  the  sheriff,  the  writ  was 
executed;  and  semhle,  that  "com- 
pletely executed  by  payment"  in 
R.  S.  O.  1887  ch.  104,  sec.  9,  means 
voluntary  or  involuntary  payment 
to  the  sheriff. 

Sinclair  v.  McDougall^  29  U.  C. 
R.  388,  specially  referred  to.  Clark- 
son  V.  Severs,  592. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Negligence  —  Trusts  and 
Trustees,  4. 


EXEMPTION. 

See  Assessment  and  Taxes,  4. — 
Constitutional  Law,  2. 


EXONERETUR. 
See  Bail. 


EXPROPRIATION  OF  LAND. 

See  Municipal  Corporations,  3. 


FALSE  ARREST. 

See  Evidence,  1. 


FALSE  PRETENCES. 

See  Criminal  Law,  2.  3. 


FINES. 

See  Canada  Temperance  Act,  4 
— Justice  of  the  Peace,  4. 


FOREIGN  JUDGMENT. 

A  ction  for  penalty — Effect  of,  in 
suing  in  this  Province.^ — The  defen- 
dant was  a  shareholder  and  director 
in  a  joint  stock  company,  incorpora- 
ted under  the  laws  of  the  State  of  New 
York,  having  its  head  office  in  that 
State.  The  plaintiff,  a  creditor  of  the 
company  for  money  loaned  to  the 
company,  sued  and  recovered  judg- 
ment against  defendant  for  an  alleged 
false  certificate  given  by  defendant 
while  such  director  as  to  the  amount 
of  paid  up  stock  in  the  company, 
whereby,  under  certain  statutes  of 
the  said  State,  defendant  became 
liable  byway  of  penalty  to  all  the 
debts  of  the  company.  In  an  action 
in  this  Province  on  the  judgment, 

Held,  that,  as  the  only  cause  of 
action  which  the  jilaintiff  alleged 
was  based  on  an  offence  committed 
against  the  laws  of  the  State  of  New 
York,  and  the  only  sum  he  sought 
to  recover  was  the  penalty  imposed 
by  statute  of  the  said  State  as  the 
punishment   for   the   offence,  the 
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judgment  could  not  be  recognized 
as  creating  a  debt  enforceable  in  this 
Province.  Huntingdon  v.  Aitrill, 
245. 


FRANCHISE. 

See  Canada  Temperance  Act,  5. 


FRAUD. 

See  Assessment  and  Taxes,  3. — 
Company,  1. — Criminal  Law,  3,  5. 
—Will,  3. 


FRAUDULENT  PREFERENCE. 

Present  actual  bond  fide  advance  of 
money — Chattel  mortgage —  Assign- 
ment for  creditors — R.  S.  0.  ch.  124, 
sec.  3 — Principal  and  agent.]— An  in- 
solvent debtor  was  taken  by  one  of 
his  creditors  to  the  latter's  solicitor, 
and  then  it  was  arranged  that  the 
solicitor  should  procure  some  one  to 
lend  the  insolvent  $600  on  his  stock 
in  trade,  the  solicitor  at  the  same 
time  taking  from  the  insolvent  a 
written  authority  to  pay  the  claim 
of  the  said  creditor  out  of  the  moneys 
advanced.  The  solicitor  accordingly 
got  defendant  to  lend  the  money  on 
a  chattel  mortgage  of  the  stock  in 
trade,  without,  however,  letting  him 
know  anything  about  the  insolvent's 
circumstances,  or  why  the  money 
was  wanted,  or  how  it  was  to  be 
applied.  Out  of  the  money  the  so- 
licitor paid  oflf  the  creditor  in  full. 
The  insolvent  afterwards  made  an 
assignment  for  the  benefit  of  his 
creditors  to  plaintiff,  who  brought 
this  action  to  set  aside  the  chattel 
mortgage. 

Held,  that  the  action  must  be  dis- 
missed, for  the  mortgage  in  question 
was   made  in   consideration  of  a 


present  bond  fide  advance  of  money 
within  the  meaning  of  R.  S.  O.  ch. 
124,  sec.  3,  nor  (per  Ferguson,  J.) 
could  it  be  said  that  the  '  effect  of 
the  mortgage'  was  to  prefer  the 
creditor,  for  this  was  the  effect  solely 
of  the  act  of  the  solicitor,  acting 
apparently  altogether  for  another 
principal. 

The  rule  is,  that  the  fraudulent  act 
of  an  agent  does  not  bind  the  prin- 
cipal unless  it  is  done  for  the  benefit 
of  the  principal,  or  unless  the  prin- 
cipal knows  of  or  assents  to  it,  or 
takes  an  advantage  by  reason  of  it. 
Gibbons  v.  Wilson,  290. 

See  Banks  and  Banking,  3. 


GAMING. 

Stock  gambling  —  Summary  con- 
viction—61  Vic.  ch.  42,  {D.)—R.  S. 
G.  ch.  158.]  — The  Act  51  Vic. 
ch.  42,  sec.  1,(D.)  makes  it  an  in- 
dictable offence  to  make  or  author- 
ize contracts  by  way  of  gaming  or 
wagering  on  the  rise  or  fall  of  stocks 
and  merchandize,  and  to  habitually 
frequent  any  office  or  place  where 
such  contracts  are  made.  By  sec.  3  : 
The  keepers  of  such  places  are  to  be 
held  keepers  of  common  gaming 
houses  ;  the  place  of  business  to  be 
a  common  gaming  house  ;  and  the 
instruments  used  instruments  of 
gaming,  the  whole  within  the  mean- 
ing of  R.  S.  C.  ch.  158,  the  Act  re- 
specting Gaming  Houses,  and  shall 
be  subject  to  all  the  provisions  of  the 
said  Act."  Sec.  6  of  the  R.  S.  0.  ch. 
158  enacts  that  persons  playing  are 
looking  on  while  others  are  playing  are 
guilty  of  an  offence  under  the  Act ; 
and  by  sec.  9  authority  is  given  to  the 
police  magistrate  to  try  ofiences  un- 
der the  Act  summarily.  An  informa- 
tion under  R.  S.  C.  ch.  158  charging 
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the  defendant  and  others  with  unlaw- 
fully playing  in  a  common  gaming 
house,  was  heard  before  the  police 
magistrate  summarily,  and  the  defen- 
dant convicted.  The  evidence  shewed 
that  the  defendant  was  merely  in  a 
place  where  it  was  alleged  that  con- 
tracts in  violation  of  the  51  Vic.  ch. 
42  were  made. 

Held,  that  sec.  3  of  51  Vic,  ch. 
42,  (D.)  was  not  incorporated  into 
sees.  4  and  6  of  E.  S.  C.  ch.  158  so 
as  to  cause  the  fact  of  a  person  being 
in  an  office  or  place  of  business  where 
such  prohibited  contracts  were  made 
to  be  equivalent  to  playing,  or  looking 
on  while  others  were  playing,  in  a 
common  gaming  house,  and  so  pun- 
ishable by  summary  conviction.  Re- 
gina  v.  Murphy,  201. 


GENERAL  SESSIONS. 

See  Justice  of  the  Peace,  1. 


HARBOUR  WORKS. 

See  Municipal  Corporations,  8. 


HEIRS-AT-LAW. 

See  Will,  3. 


HIGHWAY. 

See  Municipal  Corporations,  6. 


HUSBAND  AND  WIFE. 

1.  Conveyance  of  real  estate  hy 
married  woman — Necessity  for  join- 
ing JmshaAid — Tena,ncyby  the  curtesy 
initiate — R.  S.  0.  ch.  132,  sec.  4,  sub- 
sees.  2,  3 — Order  under  51  Vic.  ch.  21, 


(0.)] — In  an  action  for  specific  per- 
formance by  a  married  woman,  the 
question  was  whether  the  husband  of 
the  plain tifi"  was  entitled  to  a  tenancy 
by  the  curtesy  initiate  in  certain  land 
of  the  plaintiff  which  she  agreed  to 
sell  to  the  defendant,  so  as  to  require 
the  joining  of  the  husband  in  the 
conveyance. 

The  marriage  took  place  in  1867, 
and  issue  had  been  born  alive.  The 
land  was  acquired  by  the  plaintifi*, 
one  portion  in  1879,  and  the  remain- 
der in  1882. 

Held,  that  the  case  was  governed 
by  R.  S.  O.  1877,  ch.  125,  sees.  3 
and  4,  similar  to  sub-sees.  2  and  3  of 
sec.  4  of  R.  S.  O.  1887,  ch.  132,  and 
the  land  could  not  be  conveyed  by 
the  plaintiff  alone,  unless  by  virtue 
of  an  order  under  51  Vic.  ch.  21 
(O.),  so  as  to  give  the  purchaser  a 
title  free  from  the  husband's  claim  ; 
and  under  the  circumstances  of  this 
case  such  an  order  was  made. 

Semble,  the  wife  alone  could  con- 
vey her  own  estate  in  the  land. 

Re  Konkle,  14  O.  R.  183,  and 
Adams  v.  Loomis,  24  Gr.  242,  con- 
sidered.    Wylie  V.  Frampton,  515. 

2.  Breach  of  promise  of  marriage- 
Infancy  of  defendant  —  Ratification 
at  majority  — R.  S.  O.ch.  123,  sec.  6 
— k,vidence— Corroboration— R.  S.  0. 
ch.  61,  sec.  6 — Contract  not  to  be  per- 
formed within  a  year — ISfatute  of 
Frauds.^ — In  an  action  for  breach  of 
promiseof  marriage  the  defendantad- 
mitted  a  promise  but  said  that  he  was 
an  infant  when  he  made  it,  and  tliere 
was  no  ratification  in  writing  after 
majority,  as  required  by  R.  S.  O.  ch. 
123,  sec,  6.  The  plaintiff  insisted 
that  tliere  was  no  engagement  be- 
tween her  and  tlie  deiendant  until 
he  became  of  age  on  the  20th  of 
August,  1887.  The  jury  found  that 
the  promise  to  marry  was  first  made 
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on  that  day.  There  being  evidence 
to  sustain  that  finding,  and  also 
evidence  upon  which  the  jury  might 
have  found  a  previous  promise,  the 
Court  refused  to  interfere  with  the 
finding. 

There  was  evidence  to  corroborate 
the  statement  of  the  plaintifi"  that 
an  engagement  to  marry  existed, 
such  evidence  being  not  inconsistent 
with  the  precise  engagement  sworn 
to  by  the  plaintiff  as  having  been 
entered  into  on  the  20th  August, 
1887. 

Held,  that  this  evidence  satisfied 
the  requirements  of  R.  S.  O.  ch.  61, 
sec.  6,  and  it  was  not  necessary  that 
it  should  go  so  far  as  to  negative  the 
promise  which  the  defendant  admit- 
ted he  made  before  majority. 

The  plaintiff  swore  that  it  was 
to  be  a  year's  engagement,  and  we 
were  to  be  married  in  the  following 
August." 

Held,  that  this  was  not  an  agree- 
ment not  to  be  performed  within  a 
year,  and  was  therefore  not  void 
under  the  Statute  of  Frauds,  although 
not  in  writing.  Smith  v.  Jamieson, 
626. 

See  Insurance,  4. 


IMPRISONMENT. 

See  Justice  of  the  Peace,  4. 


to  gaol  in  conviction — Indian  Act, 
R.  S.  C.  ck  43,  sec.  26.]— The  defen- 
dant was  convicted  for  removing  hay 
from  Indian  lands  contrary  to  sec.  26 
of  the  Indian  Act,  R.  S.  C.  ch.  43. 

Held,  that  the  word  "  hay,"  used 
in  the  statute,  does  not  necessarily 
mean  hay  from  natural  grass  only, 
but  what  is  commonly  known  as  hay, 
namely,  either  from  natural  grass  or 
grass  sown  and  cultivated. 

Held,  also,  that  under  this  Act  and 
the  legislation  incorporated  there- 
with, there  is  no  power  to  include  in 
the  conviction  the  costs  of  commit- 
ment and  conveying  to  gaol.  Regina 
V.  Good,  725. 

See  Canada  Temperance  Act,  5. 


INDORSEMENT. 

Order  of  adjournment  on  convic- 
tion.']— *S^ee  Justice  of  the  Peace,  1. 

Of  warrant  of  commitment  into 
another  county.] — See  Justice  op 
THE  Peace,  2. 

On  life  insurance  policy  in  favour 
of  wife,  where  policy  effected  before 
ma/rriage.]-^See  Insurance,  4. 


INFANT. 

See  Husband  and  Wife,  2 — Will,  3. 


INDIANS. 

S9e  Canada  Temperance  Act,  5. 


INDIAN  LANDS. 

Removing  hay  from —  What  con-  \ 
^titutes  "  hay" — Right  to  include  \ 
costs  of  commitme7it  and  conveying  \ 


INQUEST. 

See  Coroner. 

INSURANCE. 

1.  Fire — Policy  effected  before  R. 
S.  0.  1887  — Appraisement — A  rbi- 
tration— Costs— R.  S.  0.  1877  ch. 
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162;  R.  S.  0.  ch.  167,  sec.  114.] 
— A  church  was  insured  under  a 
three  years'  policy  on  November  14th, 
1885,  and  was  destroyed  by  fire  May 
31st,  1888.  The  insurance  company 
admitted  the  loss,  but  required  the 
damages  to  be  proved,  and  a  submis- 
sion to  appraisers  was  entered  into 
by  the  parties,  in  which  it  was  pro- 
vided that  "the  award  made  by  them 
[the  appraisers]  or  any  two  of  them, 
shall  be  binding  upon  both  of  said 
parties  as  the  amount  of  such  damage 
to  said  insured  property,  but  shall 
not  determine  any  question  touching 
the  legal  liability  of  said  company," 
&c.  Two  of  the  appraisers  joined 
in  an  award  giving  the  insured  the 
full  amount  claimed,  and  ordered  the 
company  to  pay  the  costs  of  the  refer- 
ence and  award.  The  company  re- 
fused to  pay  any  costs  over  and  above 
half  the  arbitrators'  fees. 

Held,  (afl&rming  the  Master  in 
Chambers),  that  R.  S.  O.  1887  ch. 
167,  sec.  114,  was  applicable  to  the 
policy  in  question,  and  that  the  Leg- 
islature intended  by  the  use  of  the 
words,  "  or  otherwise  in  force  in  On- 
tario, with  respect  to  any  property 
therein,"  that  section  to  be  applicable 
to  all  policies  existing  at  the  time 
the  Act  came  into  force,  and  that 
costs  were  properly  awarded  under 
sub-sec.  16  of  that  section.  jRe  St. 
Philip's  Church,  Weston,  and  The 
Glasgow  and  London  Insurance 
Co.,  95. 

2.  Life— Benevolent  society—Stand- 
ing of  deceased  member — Reinstate- 
ment— Estoppel—  Waiver — Costs.'] — 
W.,  who  was  a  member  of  a  subordi- 
nate court  of  the  defendant  society, 
died  on  the  6th  May,  1884.  His 
administratrix  claimed  in  this  action 
the  amount  of  an  endowment  certifi- 
cate upon  his  life,  which  was  subject 
to  a  condition  that  the  assured  should 


at  the  time  of  his  death  be  a  member 
of  the  society  in  good  standing.  W. 
had  not  paid  his  monthly  assessment 
due  1st  March,  1884,  and  by  his  fail- 
ure to  pay  had  become  at  once  suspen- 
ded by  virtue  of  one  of  the  by-laws  of 
the  society,  and  his  name  appeared 
upon  the  list  of  suspended  members 
in  the  minutes  of  a  meeting  held 
that  month.  He  had  taken  cold  at 
Christmas,  1883,  and  by  the  end  of 
February,  1884,  it  was  apparent  that 
he  could  not  recover,  and  he  never 
rallied  up  to  the  time  of  his  death. 
Shortly  before  the  25th  April,  1884, 
a  sum  sufficient  to  pay  his  assess- 
ments due  1st  March,  1st  April,  and 
1st  May  was  paid  on  his  behalf  to 
the  financial  secretary  of  the  subor- 
dinate court.  The  conditions  to  be 
performed  by  a  suspended  member 
desirous  of  being  reinstated  after  a 
suspension  had  been  in  force  for 
thirty  days  were,  according  to  the 
by-laws,  payment  of  arrears,  passing 
medical  examination,  and  being  ap- 
proved of  by  two-thirds  vote  of  the 
subordinate  court.  It  was  not  pos- 
sible for  W.  to  have  complied  with 
the  second  condition,  and  he  did  not 
attempt  to  do  so. 

Held,  that  the  by-laws  were  bind- 
ing upon  W.  and  the  plaintiff,  and 
that  he,  not  having  been  reinstated 
in  accordance  therewith,  was  not  a 
member  in  good  standing  at  the  time 
of  his  death. 

It  was  contended,  however,  that 
the  fact  of  the  receipt  of  the  arrears 
by  the  financial  secretary,  and  cer- 
tain other  circumstances,  shewed  a 
waiver  or  created  an  estoppel  on  the 
part  of  the  defendants. 

It  appeared  that  the  financial  sec- 
retary was  not  familiar  with  tlie  by- 
laws, and  thought  and  informed  W. 
that  he  was  restored  to  good  stand- 
ing by  the  payment  of  arrears;  that 
he  transmitted  the  assessments  paid 
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to  the  supreme  secretary  of  the 
society,  who  received  and  retained 
them,  but  carried  them  to  the  credit 
of  the  subordinate  court,  instead  of  to 
the  credit  of  W.,  because  in  his  view 
the  reinstatement  was  not  completed; 
and  that  W.  was  reported  reinstated 
by  the  subordinate  court  on  25th 
April,  ]  884.  The  financial  secretary 
had  the  right,  under  the  by-laws,  to 
receive  the  arrears,  but  only  as  a 
first  step  towards  reinstatement. 

Held,  that  in  view  of  the  fact  that 
W,  was  hopelessly  ill  when  the 
supreme  secretary  acknowledged  the 
receipt  of  the  assessments,  there 
was  no  ground  for  the  contention 
that  the  defendants  were  estopped 
from  denying  that  they  accepted  the 
money  with  the  intention  of  keeping 
the  policy  alive  and  of  waiving  the 
medical  examination ;  and  that, 
under  all  the  circumstances,  there 
was  neither  the  intention  nor  the 
authority  on  the  part  of  the  supreme 
secretary  to  waive  the  examination. 

As  the  plaintiff  had  been  led  by 
the  action  of  the  supreme  secretary 
and  the  officers  of  the  court  below  to 
believe  that  W.  had  been  reinstated, 
no  costs  were  given  against  her. 
Wells  V.  Supreme  Court  of  the  Inde- 
pendent Order  of  Foresters,  317. 

3.  Life — Provident  institutions — 
Default  in  payment  of  dues— Forfeit- 
ure clauses  in  life  insurance  policies 
—  Waiver — Estoppel.'] — The  plain- 
tiff's husband  was  the  holder  of  two 
certificates  of  the  defendants,  a  pro- 
vident institution,  whereby,  on  his 
paying  |1.50  and  $2.50  respectively 
semi-annually  on  May  15th  and 
Kovember  15th,  together  with  as- 
sessments, and  conforming  to  the 
conditions  thereof,  the  defendants 
promised  to  pay  the  plaintiff  a 
certain  amount  on  his  death. 
Among  the  conditions  were,  that 


thirty  days' default  in  payment  would 
suspend  him  from  membership  and 
void  the  certificates,  and  that  he 
should  then  be  re-instated  on  fur- 
nishing satisfactory  proof  of  good 
health  within  ninety  days  from  such 
suspension,  and  paying  arrears,  and 
in  the  meanwhile  the  certificates 
should  be  void,  and  of  no  effect. 

Plaintiff's  husband  was  in  his 
ordinary  good  health  on  August 
27th,  1886,  but  died  on  September 
2nd,  1886,  having  paid  all  dues  and 
assessments  regularly  up  to  May 
15th,  1886.  It  appeared  that  on 
August  1  ith  the  plaintiff's  husband 
received  a  letter  from  the  defendants' 
secretary  requesting  payment  of  the 
dues  due  on  May  15th,  1886,  and  of 
a  certain  assessment,  and  the  same 
day  remitted  the  mOney,  and  on 
August  21st,  1886,  the  defendants 
sent  written  receipts  therefor,  mark- 
ed across  their  faces  :  "  Conditional 
that  you  are  in  good"  health  ; "  and 
also  wrote  demanding  payment  of  a 
certain  other  assessment  as  due  from 
the  plaintiff's  husband  as  a  mem- 
ber, which  communication,  however, 
never  reached  him.  On  August  23rd, 
1886,  the  plaintiff  wrote  to  the  de- 
fendants offering  to  pay  the  assess- 
ment, and  on  the  same  day  the  de- 
defendants  replied  that  they  had 
received  the  money,  and  forwarded 
the  receipts  to  the  plaintiff's  hus- 
band, and  added  that  they  trusted 
that  this  would  be  satisfactory.  The 
plaintiff's  husband  was  retained  on 
the  defendants'  books  as  a  member 
all  the  while,  and  the  certificates 
were  never  cancelled.  It  also  ap- 
peared that  it  had  not  been  the 
general  practice  of  the  defendants  to 
hold  members  to  the  strict  terms  of 
the  payments.  The  plaintiff  now 
brought  this  action  against  the 
defendants  to  recover  upon  the  cer- 
tificates. 
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Held,  affirming  the  decision  of 
Robertson,  J.,  that  the  plaintiff 
was  entitled  to  judgment,  for  the 
evidence  shewed  that  there  was  no 
intention  up  to  her  husband's  death, 
and  for  some  time  thereafter,  to  take 
advantage  of  his  default  in  payment, 
and  the  receipt  of  the  money  in 
August  by  the  defendants,  and  their 
crediting  him  on  the  books  there- 
with, clearly  revived  the  certificate, 
and  the  defendants  could  not  be 
allowed  to  fall  back  on  the  default 
in  order  to  destroy  the  plaintiff's 
right. 

Per  Boyd,  C. — Upon  the  record 
supplied  by  the  books  and  practice 
of  the  corporation,  the  deceased 
never  ceased  to  be  a  member.  Hor- 
ton  V.  The  Provincial  Provident  In- 
stitution, 361. 

4.  Life— Policy  effected  before  mar- 
riage —  Indorsement  in  Ontario  in 
favour  of  wife  after  marriage — 
Policy  issued  out  of  this  Province 
—  Law  governing  indorsement  — 
Creditors — Administrator — R.  S.  0. 
ch.  136,] — The  husband  of  the  de- 
fendant, while  a  bachelor  domiciled 
in  this  !]^rovince,  had  in  the  years 
1871  and  1876  effected  three  policies 
of  insurance  on  his  life  with  com- 
panies whose  head  offices  in  Canada 
were  at  M.,  in  the  Province  of  Que- 
bec, whei-e  the  insurance  moneys 
were  payable.  After  his  marriage, 
while  still  domiciled  in  this  Province, 
he  indorsed  declarations  on  the 
policies  in  favour  of  defendant,  and 
handed  them  to  her.  After  his 
death  the  insurance  mojieys  were 
claimed  by  the  defendant  and  by  the 
plaintiffs  as  administrators  of  his 
estate,  against  which  there  were 
creditors. 

Held,  that  the  indorsements  on 
the  policies  were  governed  by  tlie 
law  of  this  Province, 
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Lee  V.  Ahdy,  17  Q.  B,  D,  309, 
followed. 

Held,  however,  that  as  defendant's 
husband  was  not  a  "  married  man  " 
at  the  time  he  effected  the  policies, 
he  could  not  (not  being  within  the 
exception  ])rovided  in  47  Yic.  ch. 
20,  sec,  2)  withdraw  from  the  claims 
of  his  creditors  the  benefit  of  the 
policies  effected  before  marriage,  by 
indorsements  or  declarations  after 
marriage  for  the  benefi.t  of  his  wife, 
and  the  plaintiffs  were  entitled  to 
the  insurance  moneys.  The  Toronto 
General  Trusts  Company  v.  Sewell,. 
442. 

See  Damages — Mortgage,  3. 

INTEREST  IN  LAND. 

See  Timber. 


INTOXICATING  LIQUOES. 

1.  Liquor  License  Act,  R.  S.  0.  ch.. 
194,  sec.  11,  sub-sees.  (8),  (14) — Peti- 
tion against  issue  of  license  in  polling 
sub-division  —  Form  of  petition  — 
Particidai'ity.] — The  Liquor  License 
Act,  E,.S,0.  ch.  194,  sec,  11,  sub-sec, 
(14),  provides  that  "  No  license  shall 
be  granted  to  any  applicant  for  prem- 
ises not  then  under  license  or  shall 
be  transferred  to  such  premises  if  a 
majority  of  the  persons  duly  quali- 
fied to  vote  as  electors  in  the  sub- 
division at  an  election  for  a  'member 
of  the  Legislative  Assembly,  petition 
against  it,  on  the  grounds  herein- 
before set  forth,  or  any  of  such 
grounds." 

More  than  one-half  of  the  eloclors 
in  a  certain  polling  sub-division  peti- 
tioned the  license  conunissioners  of 
the  district  *'  against  the  issue  of  any 
license  within   the  bounds  of  said 
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polling  sub-division  *  *  for 
reasons  specified  in  sec.  11,  sub-sec. 
(8),  of  the  Liquor  License  Act,  R.  S. 
O.,  or  for  one  or  more  of  such 
reasons  " — not  otherwise  specifying 
any  grounds  or  referring  to  any 
applicant  or  premises. 

The  plaintiff  was  an  applicant  for 
a  license  for  premises  not  under 
license  situate  in  the  sub-division, 
and  the  question  stated  for  the 
opinion  of  the  Court  was  whether 
under  sec.  11,  sub-sec.  (14),  the  pre- 
sentation of  the  petition  precluded 
the  defendants,  the  license  commis- 
sioners, from  certifying  for  a  iicense 
to  the  plaintiff. 

Held,  that  the  petition  did  not 
oonform  to  the  statute,  which  re- 
quires that  the  objection  shall  be  to 
the  granting  of  a  particular  license, 
and  also  that  some  one  or  more  of 
the  reasons  given  in  sub-sec.  (8) 
shall  be  set  forth,  or  all  of  them 
specifically  alleged  ;  and,  therefore, 
the  defendants  were  not  precluded 
from  certifying  for  a  license.  Fizer 
V.  Fraser  et  al.,  635. 

2.  Liquor  License  Act — Club  in- 
coT'porated  under  Benevolent  Socie- 
ties Act — Sale  of  liquor  by.] — Held, 
that  the  meaning  of  section  53, 
sub-sec.  3,  of  the  Liquor  License 
Act  is  that  where  in  a  club  or 
society  incorporated  under  the  Be- 
nevolent Societies  Act,  liquor  is 
sold  or  supplied  to  members,  but 
such  sale  or  supplying  is  not  the 
special  or  main  object  of  the  club, 
&c. ,  but  is  merely  an  incident  result- 
ing from  its  principal  object,  there 
is  no  violation  of  the  License  Act, 
but  it  is  otherwise  if  the  sale  or 
supplying  the  liquor  is  the  main 
object  of  the  incorporation. 

The  question,  however,  is  for  the 
decision  of  the  magistrate  on  the 
-evidence,  and  there  being  evidence 


in  this  case,  which  was  that  of  a  club 
purporting  to  be  a  gun  club,  to  sup- 
port the  finding  of  the  magistrate 
that  the  sale  of  liquor  was  the  special 
or  main  object  of  the  club  with  the 
intent  to  evade  the  Liquor  License 
Act,  the  Court  refused  to  interfere 
with  the  finding,  and  dismissed  a 
motion  to  quash  a  conviction  made 
by  him  against  defendant.  Fegina 
V.  Austin,  743. 

See  Canada  Temperance  Act. 


INTRA  VIRES. 

See  Constitutional  Law,  2. 


JOINT  TENANTS. 

See  Trusts  and  Trustees,  2. 


JUDGMENT. 

See  Foreign  Judgment — Prohi- 
bition, 3. 


JURY. 


1.  Challenge  —  Bias  of  jury — 
Change  of  venue.] — At  the  trial  of 
an  action  the  defendant's  counsel 
challenged  a  juryman  for  cause.  On 
the  trial  Judge  stating  that  he  did 
not  think  any  cause  was  shewn,  and 
that  the  counsel  had  better  challenge 
peremptorily,  the  counsel  did  not 
claim  the  right  to  try  the  sufficiency 
of  any  cause  against  the  impartiality 
of  the  juryman,  but  accepted  the 
opinion  of  the  Judge,  and  the  jury- 
man remained  on  the  jury. 

Held,  that  on  a  motion  for  a  new 
trial  an  objection  to  the  juryman 
could  not  be  entertained. 
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The  action  was  tried  at  Brantford, 
and  a  new  trial  was  moved  for  at  a 
place  other  than  Brantford,  because 
the  jury  there  were  biassed  against 
defendant. 

Held,  that  this  formed  no  ground 
for  a  new  trial.  Wood  v.  McPher- 
son,  163. 

2.  Dispensing  'with  jury  after 
evidence  taken.] — The  Judge  at  the 
trial  of  an  action  has  the  power  to 
-dispense  with  the  jury  after  all  the 
evidence  has  been  taken,  but  the 
power  should  be  sparingly  exercised. 
Marks  v.  2  he  Corporation  of  the 
Town  of  Windsor,  719. 

3.  New  trial — Omission  to  swear 
juror.] — The  Court  will  not  grant  a 
new  trial  because  one  of  the  jurors 
has  not  been  sworn,  where  no  injus- 
tice is  done  thereby.  Goose  v.  The 
Grand  Trunk  B.  W.  Co.,  721. 

See  Coroner  —  Railways  and 
Railway  Companies,  1,  2 — Crimi- 
nal Law,  1— Defamation,  2,  3  — 
Prohibition,  4. 


JUSTICE  OF  THE  PEACE. 

1.  General  Sessions — Appeal  to 
against  conviction — Adjournment  to 
following  sessions — Indorsement  on 
conviction — Necessity  for.] — An  ap- 
peal from  a  conviction  for  malicious 
injury  to  property  came  on  for  hear- 
ing at  the  General  Sessions.  No 
order  of  adjournment  was  indorsed 
on  the  conviction,  the  clei'k  merely 
entering  a  minute  of  the  order  in  his 
book.  At  the  following  sessions  the 
appeal  was  heard  and  the  conviction 
quashed. 

Held,  that  the  provision  in  sec.  77 
of  R.  S.  C.  ch.  178,  as  to  indorsing 
the  order  of  adjournment  on  the 


conviction  was  not  imperative,  but 
directory  merely,  and  therefore  the 
omission  to  make  the  indorsement 
did  not  affect  the  validity  of  the 
order  to  quash.  Regina  v.  Read, 
185. 

2.  Backing  warrant  of  commitment 
— Adjoining  county  —  Illegality  — 
J oint  trespass — Damages — Constable 
executing,  liability  of — 24  Geo.  II. 
ch.  24 — Notice  of  actions-Interpreta- 
tion Act] — The  plaintiff,  who  resided 
in  the  county  of  H.,  was  convicted 
before  defendant  G.,  a  police  magis- 
trate for  the  county  of  B.,  for  giving 
intoxicating  liquor  to  an  Indian,  and 
fined  with  committal  to  the  county 
gaol  of  B.  on  non-payment  of  the  fine. 
The  fine  not  having  been  paid,  G. 
issued  a  warrant  of  commitment 
directed  to  a,ll  the  peace  officers  of 
B.  to  arrest  plaintiff,  and  prepared  a 
form  of  indorsement  to  be  signed  by 
a  justice  of  the  peace  of  H.,  author- 
izing the  defendant  N.,  a  constable, 
to  arrest  plaintiff'  in  H.  G.  handed 
the  warrant  to  N.,  telling  him  plain- 
tiff lived  in  H.  and  he  would  have  to 
get  the  warrant  indorsed.  N.  took  it 
to  R.,  a  justice  of  the  peace  for  H., 
who  signed  the  indorsement,  and 
plaintiff  was  arrested  by  JST.  and  taken 
first  before  G.  in  B.  to  see  if  he 
would  accept  a  note  in  payment,  and 
then  to  the  county  gaol  of  B,  The 
plaintiff  was  afterwards  discharged 
on  habeas  corpus,  but  the  conviction 
was  not  quashed. 

Held,  [Galt,  C.  J.,  dissenting] 
that  the  action  was  maintainable 
against  the  defendants  G.  and  R.  ; 
that  there  was  no  power  enabling  R. 
to  indorse  the  warrant,  and  that  he 
was  guilty  of  trespass  in  so  doing  ; 
and  that  G.  was  liable  as  a  joint 
trespasser,  for  by  his  interference  he 
was  responsible,  not  only  for  the 
arrest,  but  for  the  subsequent  deten- 
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tion  in  the  gaol  of  B.  ;  and  that  it 
was  not  necessary  to  quash  the  con- 
viction before  action  brought,  as  the 
arrest  in  the  county  of  H.  was  not 
anything  done  under  a  conviction  or 
order  within  sec.  4  of  R.  S.  O.  ch. 
73. 

At  the  trial  the  jury  found  that 
plaintiff  had  sustained  no  damage  as 
against  R.,  and  they  assessed  the 
damages  solely  against  G.  Judgment 
was  thereupon  entered  as  against  G., 
and  the  action  dismissed  as  to 

Held,  that  the  finding  of  the  jury 
as  to  the  damages  was  in  law  per- 
missible; but  had  R.  been  held  liable, 
as  plaintiff  at  most  could  only  have 
had  a  new  trial,  or  .  elect  to  retain 
his  judgment  as  against  G.  alone, 
the  Court  would  not  interfere  with 
the  finding. 

Queer e J  whether  the  constable  N. 
was  protected  under  24  Geo.  II.  ch. 
24. 

The  indorsement  on  the  notice  of 
action  was  that  it  was  "  given  by  Y. 
M.  of  Queen  street,  in  the  city  of 
Brantford,  in  the  county  of  Brant, 
solicitor  for  the  within  named  James 
Jones."  Within  was  the  notice, 
namely,  *'  I  do  hereby  as  solicitor 
for  and  on  behalf  of  J ames  Jones,  of 
the  village  of  Jarvis,  in  the  county 
of  Haldimand,  farmer,"  etc. 

Held,  that  the  notice  taken  in 
connection  with  the  Interpretation 
Act,  31  Vic.  ch.  1,  sec.  29,  (O.)  was 
sufficient.  Moran  v.  Palmer,  13  C. 
P.  538,  not  followed  as  decided  prior 
to  said  Act ;  but  Queer e  whether 
any  notice  of  action  was  necessary. 

Form  of  order  as  to  costs  of  N. 
given.    Jones  v.  Grace,  681. 

3.  Fraud  on  cheese  factory — 
51  Vic.  ch.  32,  {0.)— Offence  out- 
side  of   county  Jurisdiction  of 

police  magistrate — Certiorari —  Ultra 
mres.'\ — The   defendant   was  tried 


at  Belleville  before  the  police 
magistrate  of  the  county  of  Hastings 
and  convicted  for,  amongst  other 
things,  supplying  milk  from  which 
the  cream  or  strippings  had  been 
taken  or  kept  back.  The  factory 
was  in  Hastings,  but  the  defendant 
resided  and  the  milk  was  supplied  in 
the  county  of  Lennox  and  Adding- 
ton. 

Held,  that  the^police  magistrate  of 
Hastings  had  no  jurisdiction  to  try 
the  offence,  and  the  conviction  must 
be  quashed. 

Held,  also,  that  certiorari  has  not 
been  taken  away  in  such  cases  ;  but, 
even  if  it  had,  the  Court  would  not 
be  justified  in  refusing  to  examine 
the  evidence  to  see  if  the  magistrate 
had  jurisdiction.  Reginpu  v.  Bowl- 
ing, 698. 

4.  Action  against--. Summary  Con- 
victions Act — Imprisonment  for  non- 
payment of fine  after  payment  of  costs.^ 
— A  conviction  under  the  Summary 
Convictions  Act  required  the  defen- 
dant to  pay  a  fine  and  costs  ;  in  default 
of  payment  distress,  and  in  default  of 
sufficient  distress  imprisonment. 
The  plaintiff  paid  the  costs,  and  was 
arrested  and  imprisoned  for  non-pay- 
ment of  the  fine.  The  conviction 
and  commitment  remained  in  force 
unquashed.  In  an  action  of  trespass 
for  false  imprisonment, 

Held,  that  the  conviction  could  be 
enforced  by  imprisonment  for  non- 
payment of  the  fine,  notwithstanding 
the  payment  of  the  costs,  and  there- 
fore, with  the  conviction  remaining  in 
force,  the  action  was  not  maintainable. 

The  law  laid  down  in  Trig er son  v. 
Board  of  Police  of  Cohourg,  6  O.  S. 
405,  not  followed  in  this  respect. 
Sinden  v.  Brown,  706. 

5.  Malicious  Injuries  to  Property 
Act—R.  S.  G.  ch.  US— Warrant  of 
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commitment — Omission  of  "  unlaw- 
fully "—E'ff'ect  of— Omission  of  amount 
of  c?ama^e.]-Under  sec.  58  of  the  Ma- 
licious Injuries  to  Property  Act,  R.  S. 
C.  ch.  168,  the  offence  must  be  "un- 
lawfully and  maliciously  "committed, 
and  the  damage  must  exceed  twenty 
dollars. 

In  this  case  the  warrant  of  com- 
mitment charged  the  offence  as  hav- 
ing been  wifully  and  maliciously 
committed,  omitting  the  word  "  un- 
lawfully." 

Hdd^  that  this  was  fatal  to  the 
commitment,  and  it  was  directed  to 
be  quashed. 

Held^  also,  that  the  commitment 
should  have  alleged  that  the  damages 
exceeded  twenty  dollars.  Regina  v. 
Fife,  710. 

See  Canada  Temperance  Act,  1, 
2 — Indian  Lands. 


:  LANDLORD  AND  TENANT. 

1.  Agreement  for  a  lease — Posses- 
sion— Tenancy  at  will.^ — The  defen- 
dant entered  into  negotiations  with  a 
loan  company,  who  were  the  owners  of 
a  farm,  for  a  lease  thereof  to  him.  The 
terms  were  discussed,  and  pending  a 
lease  to  be  prepared  by  the  company's 
solicitors  and  executed  by  defendant 
he  was  allowed  to  enter  into  posses- 
sion. The  defendant  admitted  that 
until  he  executed  the  lease  there  was 
no  completed  agreement.  A  lease 
was  accordingly  prepared,  containing 
what  the  company  understood  were 
the  terms,  which  defendant  refused 
to  execute.  The  company  thereupon 
sold  the  land  to  plaintiff,  and  gave 
defendant  notice  to  quit.  In  an 
action  by  plaintiff  to  recover  posses- 
sion, 

Held,  that  the  plaintiff  was  enti- 
tled to  recover ;  that  as  the  defen- 


dant was  not  in  possession  under  any 
concluded  agreement  regarding  the 
lease,  he  was  merely  in  as  tenant  at 
v/ill  to  the  loan  company,  which  ten- 
ancy was  determined  by  the  notice 
to  quit.    Lennox  v.  Westney,  472. 

2,  Verbal  lease  of  land — Expiry  of 
term  upon  day  certain— Notice  to  quit 
— Sub-lease  — Overholding  tenants — 
Warrant  of  distress — Creation  of  new 
tenancy — Payment  of  rent.] — Since 
the  Judicature  Act  the  result  of  a 
verbal  lease  of  real  property  for 
more  than  three  years,  to  continue 
until  and  expire  upon  a  day  certain, 
where  the  tenant  has  taken  posses- 
sion, is  that  he  is  bound  to  give  up 
possession  at  the  end  of  the  stipula- 
ted period  without  any  notice  to 
quit. 

And  where  McC,  the  tenant  for 
such  a  term,  sub- let  to  the  defen- 
dants, but  not  for  any  definite  period ; 

Held,  that  their  term  also  expired 
upon  the  day  the  original  tenancy 
expired,  and  when  they  continued  in 
possession  thereafter  they  were  over- 
holding  tenants. 

The  plaintiff,  the  landlord,  issued 
a  distress  warrant  for  rent  of  the 
premises  in  question  after  the  ex- 
piry of  the  term,  and  the  defendants, 
without  the  concurrence  of  McC, 
who  had  tried  to  dislodge  them,  and 
refused  to  receive  rent  from  them 
after  the  expiry  of  the  term,  paid  the 
rent  demanded  to  the  })laintiff's 
bailiff,  not  as  being  due  by  tliem- 
selves,  but  as  being  due  by  McC,  to 
the  plaintiff.  The  warrant  recognized 
McC.  as  being  tenant  on  the  day  of 
its  date,  some  months  after  the  ex- 
piry of  the  term,  but  did  not  recog- 
nize the  defendants'  rights  in  any 
way.  In  an  action  of  ejectment  the 
defendants  disclaimed  being  tenants 
under  the  plaintiff  and  insisted  that 
they  were  still  in  under  McO. 
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Held,  that  the  payment  of  the  rent  [ 
did  not,  under  the  circumstances,  | 
establish  a  new  tenancy  between 
McC.  and  the  defendants,  even  if 
McC.  ever  became  the  tenant  of  the 
plaintiff  after  the  expiry  of  his  origi- 
nal term,  which  was  not  shewn. 

The  plaintiff  after  the  expiry  of 
the  term  served  on  the  defendants  a 
written  notice  to  quit,  in  which  they 
were  recognized  as  his  tenauts. 

Held,  that,  having  disclaimed  being 
tenants  to  the  plaintiff,  the  defend- 
ants were  not  entitled  to  notice  to 
quit,  and  if  they  were,  the  one  they 
received  was  sufficient.  Magee  v. 
Gilmour  et  at.,  620. 

See  Canada  Temperance  Act,  6. 


LARCENY. 

Set  Criminal  Law,  5. 


LAW  SOCIETY. 

"  Retired  judge  "  —  Ex  officio 
hencher—R.  S.  0.  1877  ch.  138, 
sec.  4.] — A  Judge  of  one  of  the 
Superior  Courts  of  this  Province, 
who  resigns  his  office  without  super- 
annuation, under  R.  S.  C.  ch.  138, 
sec.  14,  and  who  resumes  the  prac- 
tice of  the  law,  is  a  "  retired  Judge  " 
within  the  meaning  of  E,.  S.  0. 
1877  ch.  138,  sec.  4,  and  as  such 
is  an  ex  officio  Bencher  of  the  Law 
Society  of  Upper  Canada.  Mac- 
donell  V.  Blake  et  al.,  104. 

See  Barrister  and  Solicitor. 


LEASE. 

See  Canada  Temperance  Act,  6 
— Landlord  and  Tenant,  1,  2. 
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LEGACY. 

See  Will,  1,  2. 


LIBEL. 

See  Defamation. 


LICENSE. 

See  Intoxicating  Liquors,  1. 


LIEN. 

Mechanics^  lien  —  Material  mert 
— Extent  of  lien — Cross-claim  hy 
owner  against  contractor — Set-off — 
Payment — Registered  claim  of  lien, 
requirements  of- — R.  S.  0.  ch.  126, 
sees.  9,  10,  16,  and  schedule — Affi- 
davit— Commissioner.^ — The  last  of 
the  materials  in  respect  of  which 
the  plaintiffs,  as  sub-contractors, 
claimed  a  lien  under  the  Mechanics^ 
Lien  Act  upon  the  estate  of  the  land- 
owner, were  delivered  on  the  16th 
September,  1887,  and  the  claim  of 
lien  was  not  registered  nor  was 
notice  in  writing  given  until  the  1 1th 
October,  1887,  and  this  action  to  en- 
force the  lien  was  not  brought  till 
29th  October,  1887. 

Held,  that  under  sees.  9  and  10 
of  R.  S.  O.  ch.  126,  the  lien  claimed 
did  not  attach  so  as  to  make  the 
owner  liable  to  a  greater  sum  than 
the  sum  payable  by  the  owner  to 
the  contractor. 

Goddard  Y.  Coulson,  10  A.  R.  1, 
followed. 

The  owner  had  an  old  account 
against  the  contractor  for  bread  sup-, 
plied,  which  account,  with  interest, 
he  charged  against  the  sum  due  to 
the  contractor  under  the  contract. 
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Held,  upon  the  evidence,  that  the 
account  and  interest  should  be 
treated,  not  as  a  matter  of  set-off, 
but  as  a  payment  of  so  much  of  the 
contract  price. 

Sec.  16  of  R.  S.  O.  ch.  126  re- 
quires that  the  claim  of  lien  shall 
state  the  time  or  period  within 
which  the  materials  were  furnished. 
The  claim  registered  in  this  case  did 
not  state  the  year,  but  only  the 
months  and  days  of  the  months.  It 
stated,  however,  that  the  materials 
were  furnished  on  or  before  the  17th 
September,  1887  ;  and  in  this  and 
all  respects  it  followed  Form  1  in 
the  schedule  to  the  Act ;  and  sub- 
sec.  2  of  sec.  16  provides  that  the 
claim  may  be  in  one  of  the  forms 
given  in  the  schedule  to  the  Act. 

Held,  that  the  statement  that  the 
materials  were  furnished  on  or  be- 
fore a  named  day  was  a  sufficient 
statement  of  the  time  or  period  with- 
in which  they  were  furnished,  ac- 
cording to  the  true  intent  and 
meaning  of  sec.  16. 

Roberts  V.  McDonald,  15  O.  R. 
80,  overruled. 

The  question  of  the  authority  of 
schedules  to  Acts  of  Parliament 
discussed. 

The  land  upon  which  the  lien  was 
claimed  was  in  the  county  of  Wel- 
lington, but  the  affidavit  of  the 
plaintiffs  verifying  the  claim  of  lien 
registered  was  made  in  the  county 
of  Bruce,  and  before  a  commissioner 
for  taking  affidavits  in  that  county. 

Held,  that  the  affidavit  satisfied 
sec.  16,  sub-sec.  2,  of  the  Act.  Truax 
et  al.  V.  Dixon  et  al.,  366. 

See  Mortgage,  1. 


LIQUIDATORS. 

See  Banks  and  Banking,  2 — Com- 
pany, 3. 


LIQUOR  LICENSE  ACT, 

See  Intoxicating  Liquors,  1,  2 — 
Municipal  Corporations,  4. 


LOCAL  MASTER. 

See  Partition. 


MALICE. 

See  Defamation. 


MALICIOUS  PROSECUTION. 

See  Evidence,  1. 

MANDAMUS. 

See  Public  Schools,  2. 


MARRIED  WOMAN. 

See  Dower,  2  —  Husband  and 
Wife,  1. 

MASTER  AND  SERVANT. 

Responsibility  of  master  for  act  of 
servant — J oint  wrongdoers.  ] — Under 
a  hire  receipt  of  an  organ  sold  by  de- 
fendant P.  to  plaintiff's  son,  and 
signed  by  the  latter,  the  defendant  R. 
was  authorized  on  default  of  payment 
to  resume  possession  of  the  organ, 
and  he  and  his  agent  were  given  full 
right  and  liberty  to  enter  any  iiouse 
or  premises  where  the  organ  might 
be,  with  jiuthority  to  remove  the 
same,  without  resorting  to  any  legal 
process.  Default  having  boon  made 
in  payment  of  certain  instalments 
due  under  the  hive  receipt,  defen- 
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dant  R.  sent  his  bookkeeper,  the 
other  defendant,  and  two  assistants, 
with  instructions  to  get  the  organ. 
The  bookkeeper,  taking  the  hire  re- 
ceipt as  his  authority,  went  to  plain- 
tiff's house,  where  the  organ  was, 
opened  the  house  door  and  entered 
the  hall,  but  on  his  attempting  to 
open  the  door  of  the  room  in  which 
the  organ  was,  the  plaintiff's  wife 
(the  plaintiff  and  the  son  being  ab- 
sent), resisted  his  entrance,  when  a 
scuffle  ensued,  and  the  plaintiff's 
wife  was  injured. 

Held,  that  R.  was  responsible  for 
the  acts  of  his  servant,  the  book- 
keeper, for  they  were  done  by  him 
in  the  discharge  of  what  he  believed 
to  be  his  duty,  and  were  within  the 
general  scope  of  his  authority. 

Held,  also,  that  the  judgment 
against  both  K  and  the  bookkeeper 
was  maintainable,  for  it  was  recov- 
ered against  them  as  joint  wrong- 
doers. Murphy  v.  Corporation  of 
Ottawa,  13  O.R.  334,  distinguished. 
Ferguson  v.  Rohlin  et  al.,  167. 


MECHANICS'  LIEN. 

See  Lien. 


MEDICAL  PRACTITIONER. 

Practising  medicine  —  Evidence 
of — Co5^s.]— The  defendant  attended 
a  couple  of  sick  persons,  for  which 
he  received  payment,  but  he  neither 
prescribed  nor  administered  any 
medicine  nor  gave  any  advice,  his 
treatment  consisting  of  merely  sit- 
ting still  and  fixing  his  eyes  on  the 
patient. 

Held,  that  this  was  not  a  practis- 
ing of  medicine,  contrary  to  the  pro- 
visions of  R.S.O.  ch.  148,  sec.  45, 
and  a  conviction  therefor  was  con- 


sequently quashed,  and  with  costs 
against  the  private  prosecutor,  as  it 
appeared  that  he  had  a  pecuniary 
interest  in  the  conviction. 

Regina  v.  Hall,  8  O.  R.  407,  dis- 
tinguished.   Regina  v.  Stewart,  4. 


MERGER. 

See  Mortgage,  2. 


MESNE  PROFITS. 

See  Trusts  and  Trustees,  2. 

MISDIRECTION. 

See  Defamation,  3. 


MISREPRESENTATION. 

^S'ee  Company,  1. 


MORTGAGE. 

1.  Sale  by  mortgagor  subject  to 
mortgage — Further  mortgage  by  pur- 
chaser— Lien  of  mortgagor  on  land 
for  amount  of  mortgage.]-'The  defen- 
dant mortgaged  certain  lands  to  the 
plaintiffs,  covenanting  to  pay  the 
mortgage  money,  and  then  sold  to 
S.,  who  assumed  payment  of  the 
mortgage  as  part  of  purchase  money. 
S.  then  gave  a  second  mortgage  to 
the  plaintiffs,  and  then  further  mort- 
gaged the  land.  Default  having 
been  made,  the  plaintiffs  sued  defen- 
dant to  recover  the  amount  of  his 
mortgage,  and  prayed  for  judgment 
for  the  whole  amount  unpaid ;  but 
neither  sale  nor  foreclosure  was 
asked. 
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Held,  that  the  plaiutiffs  were 
entitled  to  jndgraent  on  the  covenant 
against  defendant  for  the  amount  of 
his  mortgage  ;  but  that  defendant 
was  entitled  to  a  lien  on  the  land 
for  the  amount  of  the  mortgage, 
which,  as  between  him  and  S.,  S. 
had  bound  himself  to  pay  ;  and  leave 
was  given  to  defendant  to  amend 
and  bring  the  proper  parties  before 
the  Court  so  as  to  enforce  his  lien. 
The  Hamilton  Provident  Loan  and 
Investment  Company  v.  Smith,  1. 

2.  Conveyance — Merger —  Chattel 
mortgage  of  growing  crops — Fructus 

industrial  es.^  A.    C,    owner  of 

certain  lands,  mortgaged  them  to 
a  loan  company,  and  afterwards 
executed  two  successive  mortgages 
to  one  H.  Afterwards,  in  1887. 
A.  0.  sowed  a  quantity  of  fall 
wheat,  and  in  January,  1888,  made 
a  chattel  mortgage  of  this  wheat  to 
<j.,  which  chattel  mortgage  was  pro- 
perly registered.  On  April  4th, 
1888,  before  the  harvest,  under  pres- 
sure from  H.,  A.  C.  conveyed  to  H. 
the  lands  for  a  consideration  equal  to 
what  was  due  on  the  three  mortga- 
ges, and  a  small  additional  unsecured 
debt  due  from  him  to  H.  On  April 
the  5th,  1888,  H.  leased  the  property 
to  A.  J.  C.  for  a  year. 

When  the  fall  wheat  was  ripe  A. 
J.  0.  cut  and  harvested  it,  but  G. 
sent  and  seized  it  under  his  chattel 
mortgage,  and  A.  J.  0.  now  brought 
this  action  to  recover  its  value. 

Held,  that  on  his  taking  the  con- 
veyance from  A.  C,  the  rights  of  H., 
as  mortgagee,  were  merged,  for  the 
evidence  pointed  strongly  against 
an  intention  on  his  part  that  the 
mortgage  debts  should  remain,  and 
therefore  G.'s  right  as  chattel  mort- 
gagee became  prior  in  point  of  time 
to  the  title  of  H.,  and  the  action 
must  be  dismissed.  As  mortgagee 
103 — VOL.  XVII.  O.K. 


H.  would  no  doubt  have  had  the 
right  to  take  possession  of  the  crops 
as  part  uf  his  security.  Cameron  v. 
Gibson,  233. 

3.  Insurance  money — Application 
upon  mortgage — Application  of  pay- 
ments—R.  S.  0.  1887  ch,  102,  sec. 
4.]  —  The  defendant  held  a  mort- 
gage upon  the  plaintiff's  lands  to 
secure  $300  with  interest,  to  be 
paid  yearly  together  with  an  instal- 
ment of  principal  money  not  less 
than  $50,  the  first  instalment  of 
principal  and  interest  to  fall  due  on 
December  16th,  1888.  On  June 
29th,  1888,  a  fire  occurred,  and  the 
defendant  received  $195  insurance 
money ;  without  communicating  with 
the  plaintiff,  he  thereupon  assumed 
to  apply  this  as  follows  :  he  reckoned 
the  interest  up  to  the  receipt  of  the 
money,  and  deducting  that  credited 
the  balance  on  the  whole  sum  ad- 
vanced ;  and  no  payment  of  the  first 
instalment  being  made  by  the  mort- 
gagor on  December  16th,  1888,  he 
proceeded  to  exercise  his  power  of 
sale. 

Held,  on  motion  for  an  injunction 
to  restrain  the  sale,  that  the  rules 
as  to  appropriation  of  payments  did 
not  apply,  the  insurance  money  not 
constituting  a  payment  in  the  ordi- 
nary sense  of  that  word,  and  the 
mortgagor  havinghad  no  opportunity 
of  first  directing  its  appropriation. 

Held,  also,  that  though  the  mort- 
gagee had  the  right  as  declared  by 
k  S.  O.  1887  ch.  102, -sec.  4,  to 
apply  the  insurance  money  in  satis- 
faction of  the  money  that  ought  to 
be  paid  under  the  mortgage,  it  was 
not  competent  to  him  to  accelerate 
the  times  of  payment,  or  to  alter  in 
any  respect  the  terms  of  the  instru- 
ment without  the  consent  of  the 
mortgagor.  The  insurance  money 
must  be  applied  from  time  to  time 
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as  payments  fell  due  under  the  mort- 
gage, unless  otherwise  arranged 
between  the  parties.  Corham  v. 
Kingston,  432. 


See  Banks  and  Banking,  4— 
Company,  3 -Constitutional  Law, 
3 — Dower,  2 — Fraudulent  Pref- 
erence— Partition — Way. 


MUNICIPAL  CORPORATIONS. 

1.  Power  to  take  stock  in  bridge 
company  —  Special  Act  —  R.  S.  0. 
ch.  184,  sec.  340 — Special  rate  to 
he  levied  each  year — Form  o/!] 
— Held,  that  sub-sec.  11  of  sec 
479  of  the  Municipal  Act,  R.  S. 
0,  ch.  184,  providing  that  the  coun- 
cil of  a  municipality  may  pass  by- 
laws for  taking  stock,  &c.,  in  an 
incorporated  company,  in  respect  of 
any  bridge,  &c.,  "under  and  sub- 
ject to  the  respective  statutes  in  that 
behalf,"  only  authorizes  the  passing 
of  by-laws  to  take  such  stock  where 
in  any  special  or  general  Act  under 
which  a  bridge,  &c,,  company  is  in- 
corporated, a  provision  is  contained 
authorizing  the  municipal  council  to 
hold  such  stock,  &c. 

Where,  therefore,  the  Act  incor- 
porating a  bridge  company  did  not 
profess  to  confer  any  power  on  the 
municipality  to  take  stock,  &c.,  in 
such  company,  no  power  was  confer- 
red under  the  Municipal  Act  to  do 
so  ;  and  a  by-law  passed  by  the  mu- 
nicipal council  for  such  purpose  was 
therefore  held  bad,  and  directed  to 
be  quashed. 

The  by-law  instead  of,  as  required 
by  sec.  340  of  the  Municipal  Act, 
directing  specific  sums  to  be  raised 
each  year  for  the  payment  of  the 
debt  and  interest  to  be  so  raised  in 
each  year  by  a  special  rate  sufficient 
thereior,  leaving  the  amount  of  the 


rate  to  be  determined  in  each  year, 
directed  that  during  the  currency  of 
the  debentures  a  special  rate  of  so 
much  on  the  dollar,  specifying  it, 
over  and  above  all  other  rates,  should 
be  levied  and  collected  in  each  year. 

Held,  this  also  rendered  the  by- 
law bad.  Re  Peck  and  the  Corpor- 
ation oj  the  Township  of  Amelias- 
burg,  54. 

2.  Drainage  —  Compensation  — 
Municipal  Act,  R.  S.  0.  ch.  184,  sees. 
591-2.] — The  owner  of  certain  lands 
in  the  defendants'  township,  through 
which  a  drain  had  been  made  by 
them  under  the  drainage  sections  of 
the  Municipal  Act,  made  a  claim  for 
damages,  upon  which  an  arbitration 
was  had  and  compensation  awarded 
him,  it  being  shewn  that  it  would  be 
necessary  to  construct  a  bridge  to 
cross  his  farm  ;  to  put  up  and  main- 
tain flood  gates ;  and  that  he  was 
deprived  of  about  three  and  a  half 
acres  of  land. 

Held,  that  the  case  came  within 
sees.  591-2  of  the  Municipal  Act, 
under  which  he  was  entitled  to  the 
compensation  awarded,  which  must 
be  assessed  on  the  lands  liable  to 
assessment  for  the  drainage  work. 
In  re  Byrne  and  the  Corporation  of 
the  Township  of  Rochester,  354. 

3.  Expropriation  of  lands — Com- 
pensation to  owners — Method  of  esti- 
mating— Benefit  to  lands  not  taken — 
Special  assessment — 49  Vic.  ch.  66 
((9.).]— Under  the  authority  of  49 
Vic.  ch.  66  (O.)  the  city  of  Toronto 
expropriated  the  lands  of  private 
persons  near  the  river  Don,  for  the 
purposes  of  the  "  Don  Improvement 
Scheme."  By  the  Act  the  city 
council  were  to  make  a  survey  and 
plan  of  the  400  feet  on  each  side  of  a 
certain  line  called  "  the  centre  line,'^ 
shewing  the  lands  taken  by  them. 
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and  were  to  apportion  to  each  lot 
shewn  upon  the  plan  a  due  share  of 
the  whole  cost  of  the  land,  works,  and 
improvements  ;  and  by  sec.  4,  sub- 
sec.  3,  the  lands  not  taken  within  the 
400  feet  were  to  be  specially  assessed 
in  respect  of  such  improvements,  but 
no  such  special  assessment  was  to  ex- 
ceed the  actual  value  of  the  benefit 
derived  from  the  improvement. 

The  appellants  owned  lands  ex- 
tending from  the  centre  line  to  a 
distance  exceeding  400  feet,  and  the 
city  took  from  such  lands  a  strip 
narrower  than  the  400  feet. 

Held,  that  in  awarding  compensa- 
tion to  the  appellants  under  the 
Municipal  Act  for  the  parts  of  their 
lands  taken,  the  arbitrators  should 
allow  for  any  benefit  to  the  parts  not 
taken,  but  in  estimating  that  benefit 
they  should  take  into  account,  as 
best  they  could,  the  fact  that  the 
land-owners  were  liable  to  be  charged 
by  the  city  to  the  extent  of  the 
benefit  they  received,  by  a  rate  as 
for  a  local  improvement  under  sec. 
4,  sub-sec.  3.  Ee  Richardson  and 
the  City  of  Toronto.  Re  Hospital 
Trust  and  the  City  of  Toronto,  491. 

4.  By-law — Submission  to  electors — 
Liquor  License  Act,  R.  S.  0.  ch.  194,  sec. 
42 — Electors meaning  o/!] — Sec. 
42  of  the  Liquor  License  Act,  R.  S. 
O.  ch.  194,  provides  for  the  council 
of  any  municipality  passing  a  by-law 
requiring  a  larger  duty  to  be  paid 
for  tavern  or  shop  licenses  than  is 
imposed  by  sec.  41,  "but  not  in 
excess  of  $200  in  the  whole,  unless 
the  by-law  had  been  approyed  by  the 
electors  in  the  manner  provided  by 
the  Muncipal  Act,  with  respect  to 
by-laws  which  before  their  final  pass- 
ing require  the  assent  of  the  electors 
of  the  municipality." 

A  municipal  council  having  sub- 
mitted to  the  electors  and  passed  a 


by-law  providing  for  a  larger  duty 
than  $200,  a  motion  was  made  to 
quash  it  on  the  ground  that  certain 
leaseholders  had  not  been  allowed  to 
vote  upon  it,  it  being  assumed  by  the 
council  that  sec.  309  of  the  Munici- 
pal Act,  R.  S.  O.  ch.  184,  governed 
as  to  the  votes  of  leaseholders. 

Held,  that  sec.  309  did  not  apply ; 
and  that  the  word  "  electors"  in  sec. 
42  must  be  read  as  referring  to  the 
same  class  as  "  electors"  in  sub-sec. 
14  of  sec.  11  of  R.  S.  O.  ch.  194, 
viz.,  those  entitled  to  vote  at  an 
election  for  a  member  of  the  Legis- 
lative Assembly ;  and  the  reference  to 
the  Municipal  Act  in  sec.  42  must 
be  confined  to  the  manner  of  holding 
the  election. 

The  by-law,  not  having  been  sub- 
mitted to  or  approved  by  the  electors 
according  to  this  interpretation  of 
the  statute,  was  quashed  with  costs. 
Re  Croft  and  the  Tovm  oj  Peter- 
borough, 522. 

5.  52  Vic.  ch.  73,  sec.  14,  (0.)  — Re- 
presentation previous  to  submissio7t  of 
money  by-law — Costs.^^ — Under  52 
Yic.  ch.  73,  sec.  14,  (0.),  the  cor- 
poration of  the  city  of  Toronto 
"  may  by  by-law  entrust  the  man- 
agement and  control  of  the  erection 
and  completion  of  the  proposed  new 
combined  court-house  and  city  hall, 
to  a  commission  consisting  of 
three  members,  who  shall  be  appoint- 
ed by  by-law." 

The  council  previous  to  the  sub- 
mission to  the  vote  of  the  electors  of 
a  by-law  for  the  raising  of  money  to 
erect  such  court-house,  published  a 
pamphlet  which  contained  under  the 
heading,  "  Some  of  the  reasons  why 
the  buildings  should  be  erected,"  this 
clause:  "In  order  that  the  buildings 
may  be  erected  in  accordance  with 
the  plans  and  specilications,  *  * 
legislation  has  been  obtained  author- 
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izing  the  appointment  of  three  com- 
missioners, to  whom  will  be  entrusted 
the  supervision  of  the  work."  After 
the  by-law  was  approved  of  and 
passed,  the  council  decided  not  to 
appoint  commissioners. 

In  an  action  by  a  ratepayer  to  en- 
join the  corporation  from  proceeding 
with  the  work,  pending  the  appoint- 
ment of  such  commissioners,  or  for 
a  mandamus  ordering  the  council  to 
make  such  appointment,  it  was 

Held,  that  as  there  was  no  person 
or  class  of  persons  for  whose  benefit 
the  power  under  52  Vic.  ch.  73,  sec. 
14,  (O.),  was  conferred,  or  upon 
whom  a  right  was  conferred  to  have 
it  exercised,  such  power  was  not 
obligatory  but  only  permissive. 

Held,  also,  that  as  the  represen- 
tation contained  in  the  pamphlet 
formed  no  part  of  the  by-law,  and 
was  not  a  representation  of  an  exist- 
ing fact,  but  a  mere  statement  of 
intention,  and  formed  no  part  of  a 
binding  bargain  between  the  corpor- 
ation and  the  ratepayers,  there  was 
nothing  to  bind  the  former  to  adhere 
to  it,  and  they  were  at  liberty  to 
revoke  or  disclaim  that  intention  and 
take  another  course,  and  that  the 
action  should  be  dismissed  ;  but,  as 
the  conduct  of  the  corporation  was 
so  discreditable  in  the  matter,  their 
costs  were  refused. 

Remarks  upon  the  practice  of 
taking  a  plebiscite  upon  a  subject 
wholly  within  the  discretion  of  a 
corporation.  Barhy\.  The  Corf  or- 
ation o/  the  City  of  Toronto  et  al., 
554. 

6.  Assumption  of  township  road  by 
county — Liabilityof county— Remedy 
over  a  gainst  township — Municipal 
Act,  sec.  531,  sub-sees.  1,  4  ;  sec.  533  ; 
sec.  ^^Q,  sub-sec.  5 — Construction  of. ^ 
—Action  by  plaintiff  for  damages  for 
the  loss  of  his  horse,  which  was  killed 


by  falling  into  a  ditch  dug  by  the 
township  on  a  road  therein,  under  a 
drainage  by-law.  The  township  coun- 
cil had  passed  a  by-law  for  opening 
and  establishing  this  road,and  shortly 
after  the  county  council  had  passed  a 
by-law, "assuming  the  road  as  a  coun- 
ty road  of  the  said  county  for  the 
purpose  of  expending  thereon  the 
county  appropriation,  and  for  snch 
purpose  only."  The  money  of  the 
county  was  expended  from  year  to 
year  on  the  said  road.  The  county 
by-law  was  proposed  or  seconded  by 
the  township  reeve,  and  its  validity, 
although  never  assented  to  by  by-law, 
was  never  disputed  by  the  township. 

Held,  that  by  their  by-law  the 
county  had  assumed  the  road  as  a 
county  road,  and  there  was  no  power 
in  the  statute  authorizing  them  to 
limit  the  assumption  in  the  manner 
proposed ;  and  under  the  circum- 
stances the  county  could  not  set  up 
the  absence  of  a  township  by-law 
assenting  to  the  assumption. 

Sec.  533  and  sub-sec.  5  of  sec.  566 
of  R.  S.  O.  ch.  184,  relied  on  by  the 
county,  were  held  not  applicable  to 
this  case. 

Held,  also  that  the  county,  under 
sec.  531,  sub-sec.  1,  were  bound  to 
keep  the  road  in  road  in  repair  and 
were  liable  to  plaintiff,  but  under 
sub-sec.  4  they  were  entitled  to 
judgment  over  against  the  township. 
— Balzer  v.  The  Corporation  of  the 
Township  of  Gosfleld  South  and  the 
Corporation  of  the  County  of  JEssex, 
700. 

7.  Internal  walls  of  buildings  — 
Right  to  prescribe  the  thickness,  (Ssc, 
of — Party  wall — What  constitutes.^ 
—The  10th  sub-sec.  of  sec.  496  of 
the  Municipal  Act,  R  S.  O.  ch. 
184,  as  regards  walls  of  existing 
buildings,  only  applies  to  external 
walls  thereof  and  not  to  internal 
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walls,  and  therefore  municipal  coun- 
cils have  no  power  to  prescribe  of 
what  materials  or  of  what  thick- 
ness   such    internal   walls  should 
be.    Sub-sec.  18  relating  to  party 
walls  does  not  apply  to  internal  walls 
separating  buildings  belonging  to  the 
;  same  owner,  for  to  constitute  party 
3  walls  they  should  separate  the  ad- 
1  joining  pro[)erties  of  different  owners, 
e      Where,  thei-efore,  a  by-law  was 

0  passed  by  the  corporation  of  the  city 
jf  of  H.  prescribing  the  materials  and 
f  thickness  of  the  internal  walls  of 
r  every  building,  which,  therefore,  in- 
r  eluded  existing  buildings,  and  the 

1  defendant  was  convicted  thereunder, 
e  by  reason  of,  in  the  course  of  divid- 
g  ing  a  building  erected  before  the 
jf  passing  of  the  by-law,  and  owned  by 
Q  him,  into  three  separate  shops,  mak- 
j[.  ing  the  dividing  walls  of  less  thick- 
i,.  ness  than  that  prescribed  by  the  by- 
ip  law,  the  by-law  was  held  bad,  and  a 
^  conviction   made   thereunder  w^as 

I  quashed.    Eegina  v.  Copp^  738. 

;    8.  By-law  in  aid  of  harbour  works 

Jo  — Kais'mg  money  by  loan — Time  of 
repayment  uncertaiii—R.S  0.  ch.  184, 

gf  sec.  340,  sub-sec.  2  /  sec.  293,  sub-sec. 

Jo  1 — Submitting  by  law  to  electors — 
Day  fixed  for  taking  votes — Motion 

gf  to  quash—  Applicant  voting  against 

^  by-law  notestopped — Cos^s.]— Section 
340  of  the  Miuiicipal  Act,  R.  S.  O. 
ch.  184,  which  authorizes  municipal 
councils  to  pass  by-laws  for  con- 
tracting  debts,  &c.,  ])rovides,  sub- 
sec.  2,  that  the  whole  of  the  debt 
and  the    obligations  to  be  issued 

^  therefor  shall  be  made  payable  in 
ttventy  years  at  furthest,  from  the 

,jj  day   on  which  such  by-law  takes 

of  eflect. 

gji  !  A  by-law  of  a  municipality  to 
^g  !  raise  by  way  of  loan  ^3,000  to  aid 
2jl  :in  repairing  harbour  works,  provided 
jjjl|that  the  debentures  should  be  made 


payable  annually,  the  first  payment 
to  be  made  on  the  15th  day  of  De- 
cember in  the  year  'next  succeeding 
the  year  in  which  the  "  repairs  will 
have  been  com})leted." 

Held.^  that,  as  the  time  of  repay- 
ment was  uncertain,  the  by-law  was 
not  in  accordance  with  sec.  340,  sub- 
sec.  2,  and  was  therefore  illegal  and 
should  be  quashed. 

Semble,  also,  that  it  was  a  fatal 
objection  to  the  by-law  that  the  day 
fixed  by  it  for  taking  the  votes  of 
the  electors  thereon  was  more  than 
five  weeks  after  the  first  publication, 
contrary  to  sec.  293,  sub-sec,  1,  of 
the  Act. 

Held.,  also,  that  the  applicant  had 
not  by  voting  against  the  by-law 
disentitled  himself  to  apply  to  the 
Court  to  quash  it,  or  to  the  costs  of 
his  motion.  Re  Armstrong  and  the 
Township  of  Toronto,  766. 

See  Assessment  and  Taxes,  1  — 
Canada  Temperance  Act,  4,  5, — 
Taverns  and  Shops. 


NEGLIGENCE. 

1.  Action  under  R.S.  0.  ch.  135 
—  Action  within  six  months  by 
person  beneficially  entitled  through 
death  of  intestate.^ — An  action  for 
damages  by  reason  of  the  death  of 
a  person  can  be  maintained  under 
11.  S.  O.  ch.  1 35,  sec.  7,.  by  the 
person  beneficially  entitled,  though 
brought  within  six  calendar  montlis 
1  from  the  death,  unless  there  be  at  the 
time  an  executor  or  administrator  of 
the  deceased;  Lampman  v.  Tlic  Cor- 
poration of  Gainsborough,  191. 

See    DAMy\CKS           PvAir^WAYS  AM> 

Railway  Companies,  1,  2,  3,  4,  5. 
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NEGOTIABLE  INSTRUMENT. 

See  Banks  and  Banking,  5 — 
Criminal  Law,  5. 


NEWSPAPER. 

See  Defamation,  1. 


NEW  TRIAL. 

See  Defamation,  3 — Jury,  1,  3 — 
EailwaysJand  Railway  Companies, 
2. 

NEXT  OF  KIN. 

See  Will,  6. 


NOTICE. 

To  owner,  of  arrears  of  taxes,  an 
essential  requisite  to  power  of  sale.^ 
— See  Assessment  and  Taxes,  2. 

Of  action.'] — See  Justice  of  the 
Peace,  2. 

To  quit]  —  See  Landlord  and 
Tenant,  2. 


ORDER  IN  COUNCIL. 

^ee  Canada  Temperance  Act,  4. 


OVERHOLDING  TENANT. 

See  Landlord  and  Tenant,  2. 


PARTIES. 

Devisees  not  necessary,  to  an  action 
for  dower.] — See  Dower,  L 


When  husband  necessary  party  to 
conveyance  hy  wife.] — See  Husband 
AND  Wife,  L 

See  also  Dower,  2 — Mortgage,  1 
— Negligence— Trusts  and  Trus- 
tees, 3. 


PARTITION. 

Land    in   different  counties  

Jurisdiction  of  local  Master — 
Mortgage  of  his  share  hy  tenant 
in  common — Right  of  co-tenant  to 
redeem — Simple  contract  creditor  oj 
mortgagor — Right  to  redeem — Dam- 
ages.]— Where  lands  are  situate  in 
different  counties,  a  local  Master 
has  no  jurisdiction  to  make  an  order 
for  the  partition  or  s?ile  thereof,  and 
such  an  order  and  the  proceedings 
thereunder,  even  as  to  lands  within 
the  county  in  which  he  is  Master, 
are  wholly  void. 

Regina  v.  Smith,  7  P.  R.  429,  ^ 
followed.  ! 

Where  an  undivided  interest  in  j 
land  is  mortgaged  by  the  owner  I 
thereof,  a  co-owner  has  no  right  of  i 
redemption. 

A  simple  contract  creditor  of  a  | 
mortgagee,  as  such,  has  no  right  to 
redeem.    Nichol  v.  Allenby,  275. 

See  Dower,  2. 


PARTNERSHIP. 

Bills  of  sale  and  chattel  mortgages 
— Mortgage  to  one  partner  for  firm 
debt — Affidavit  of  bona  fides.] — 
Where  an  arrangement  has  been 
entered  into  between  the  partners  of 
a  firm  whereby,  although  moneys 
were  to  be  advanced  by  the  firm, 
the  securities  therefor  were  to  be 
taken  in  the  individual  name  of  each 
partner  according  as  each  was  willing 
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to  accept  the  security  of  the  person 
seeking  to  borrow  : 

Held,  that  a  chattel  mortgage  so 
taken  was  valid  as  against  creditors, 
and    that    the    mortgagee  could 
properly  make  the  affidavit  of  bona 
Jides. 

Semble,  there  is  no  legal  objection 
to  a  loan  being  made  by  one  member 
from  the  moneys  of  a  firm,  and  the 
taking  as  a  security  therefor  a  chattel 
mortgage  to  himself.  The  Hohhs 
Hardware  Company  v.  Kitchen,  363. 

See  CONTEACT,  1. 


PARTY  WALL. 

See  Municipal  Corporations,  7. 


PAYMENT. 

See  Banks  and  Banking,  1 — Lien. 


PENALTY, 

See  Foreign  Judgment. 



PETITION. 

See  Intoxicating  Liquors. 


PLEADING. 

n  1 

•w  See  Defamation,  3 — Ejectment — 
-  Will,  5. 

en 

«^ ;   

i        POLICE  MAGISTRATE. 

be  I 

id  I    See  Canada  Temperance  Act,  3 — 
J  ustice  of  the  Peace,  3. 


POSSESSION. 

See  Landlord  and  Tenant,  L 


POWER  TO  MORTGAGE. 

See  Trusts  and  Trustees,  4. 


POWER  TO  SELL. 

See  Trusts  and  Trustees,  4. 

PRACTICE. 

Action  hy  company  in  liquidation 
— Objection  to  right  to  sue  taken  at 
trial — Chambers  motion.^ — See  Com- 
pany, 3. 

Action  for  recovery  of  land — Entri/ 
of  judgment  for  possession — Order  of 
trial  Judge — Writ  of  possession — 
Rules  273,  274,  275,  341,  379,  0.  J. 
A.—R.S.O.  1877  ch.  51,  sec.  34.]— 
See  Evidence,  2. 

PREFERENCE. 

See  Fraudulent  Preference. 


PRINCIPAL  AND  AGENT. 

See  Canada  Temperance  Act,  G 
— Contract,  1 — Fraudulent  Pre- 
ference. 

PRINCIPAL  AND  SURETY. 
See  Bail. 


PRIORITIES. 

See  Execution — Will,  3. 
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PRIVILEaE. 

Against  criminal  proceedings.^ — 
See  Defamation,  1. 

See  also  Defamation,  2 — Evi- 
dence, 2. 


PROHIBITION. 

1.  County  Cou7'ts — Claim  within 
jurisdiction  o/!] — Where,  in  an  ac- 
tion in  the  County  Court,  judgment 
is  given  for  a  sum  in  itself  within 
the  jurisdiction  of  the  Court,  but 
which  IS  the  balance  of  a  sum  beyond 
the  jurisdiction,  and  which  was  ar- 
rived at  not  by  any  settlement  or 
statement  of  account  between  the 
parties,  b'jt  as  the  ascertainment  of 
a  disputed  account: 

Held^  this  was  the  allowance  of  a 
claim  beyond  the  jurisdiction  of  the 
Court,  and  a  writ  of  prohibition  was 
granted.    Sherwood  v.  Cline,  30. 

2.  Division  Court— Title  to  land.^ 
— The  plaintiff  agreed  to  sell  to  the 
defendant  a  parcel  of  land  for  $1,- 
750,  of  which  $10  was  paid  on  the 
execution  of  the  written  agreement. 
The  agreement  contained  no  pro- 
vision as  to  possession,  but  the  de- 
fendant went,  into  possession  as  the 
purchaser.  The  plaintiff  was  unable 
to  make  title,  and  the  defendant 
continued  in  possession  for  a  con- 
siderable time. 

The  plaintiff  brought  a  Division 
Court  action  for  use  and  occupation. 
The  defendant  set  up  that  the  con- 
tract had  not  been  rescinded  when 
he  gave  up  possession,  and  that  he 
never  became  tenant  to  the  plaintiff 
nor  liable  to  pay  rent. 

Held,  that  the  plaintiff  was  bound 
to  prove  a  contract,  express  or  im- 
plied, to  pay  compensation  for  the 
use  and  occupation,  and  in  order  to 


i  do  so,  it  might  have  been  necessary 
I  to  show  when  the  contract  of  sale 
i  went  off;  but  that  was  not  a  bring- 
1  ing  of  the  title  into  question  so  as  to 
I  oust  the  jurisdiction  of  the  Division 
\  Court. 

2.  That  in  prohibition  the  Court 
i  must  be  satisfied  that  the  title  really 
i  comes  in  question  ;  it  is  not  enough 
i  that  some  question  is  raised  by  the 

defendant's  notice. 

Purser  v.  Bradburne,  7  P.  R.  18, 
distinguished. 

Order  of  Street,  J.,  granting  pro- 
hibition reversed.  Be  Crawford  v. 
Seney,  74. 

3.  Division  Court  —  Territorial 
jurisdiction — Transcript  to  another 
Division  Court  after  judgment.^  — 
A  plaint  was  brought  in  the  first 
Division  Court  of  Middlesex  upon 
a  contract  signed  by  the  defendant, 
dated  at  London,  to  pay  to  the  order 
of  the  plaintiffs  at  London,  "  $16  in 
wood  delivered  on  the  Hamilton  and 
North  Western  Railway,"  which  was 
not  in  Middlesex.  The  defendant 
resided  in  the  county  of  Siracoe. 

Held,  that  the  Court  in  which  the 
plaint  was  brought  had  no  jurisdic- 
tion. 

The  defendant  filed  a  notice  dis- 
puting the  claim  and  the  jurisdiction, 
but  did  not  appear  at  the  trial,  and 
judgment  was  given  against  him. 
Subsequently  a  transcript  of  the 
judgment  was  transmitted  to  the 
seventh  Division  Court  of  Simcoe. 

Held,  that  the  judgment  did  not 
thereby  become  a  judgment  of  the 
Simcoe  Court,  and  prohibition  to 
the  Middlesex  Court  was  granted 
after  such  transmission.  Ee  Elliott 
&  Son  V.  Norris,  78. 

4.  Division  Court  —  Jury  trial 
—  Judge  withdrawing  case  from 
jury.'] — In  a   Division  Court  suit 
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a  jury  was  demanded  and  called, 
but  the  presiding  Judge  withdrew 
from  their  consideration  everything 
except  the  amount  of  damages  to  be 
awarded,  saying  that  there  were  no 
facts  in  the  case  disputed,  the  plain- 
tiff's evidence  being  uncontradicted. 
The  jury  assessed  the  damages,  and 
judgment  was  entered  for  the  plain- 
tiff. 

Held,  that  where  the  plaintiff  fur- 
nishes evidence  which  the  Judge 
thinks  sufficient  to  support  his  case, 
the  case  cannot  be  withdi-awn  from 
the  jury  ;  the  mere  fact  that  the  de- 
fendant does  not  call  evidence  to 
controvert  the  plaintiff's  evidence 
does  not  conclude  the  matter,  for  the 
jury  might  refuse  to  credit  the  plain- 
tiff, and  properly  find  a  verdict  for 
the  defendant.  The  Judge  in  this 
case  exceeded  his  jurisdiction  by  as- 
suming the  functions  of  the  jury  ; 
and  the  right  to  have  the  case  sub- 
mitted to  the  jury  being  an  absolute 
statutory  right,  the  violation  of  it 
was  ground  for  prohibition.  Re 
Lewis  v.  Old,  610, 


PROMISSORY  NOTE. 

See  Criminal  Law,  2,  3,  5. 


PROPERTY  AND  CIVIL  RIGHTS. 

See  Constitutional  Law,  1. 


PROVINCIAL  LEGISLATURE. 

See  Constitutional  Law,  1. 


PUBLIC  POLICY. 

See  Contra(^t,  3. 
104  VOL.  XVII.  O.il. 


PUBLIC  SCHOOLS. 

L  Change  of  school  site — Meeting 
of  ratepayers — Public  School  Act — 
Form  of  resolution — Compound  reso- 
lution—R.  S.  0.  1887  ch.  225,  sees. 
32,  64.] — Where  it  appeared  that  at 
a  meeting  of  ratepayers  called,  pursu- 
ant to  sec.  64  of  R  S.  O.  1887  ch. 
225,  to  provide  for  a  change  of  the 
school-site,  a  resolution  for  that  pur- 
pose and  also  an  amendment  thereto 
were  submitted,  both  of  which,  in  ad- 
dition to  the  main  question  as  to 
change  of  site,  embraced  matters 
collateral  thereto,  the  former  of 
which  was  carried  : 

Held,  that  the  resolution  was  in- 
valid, and  that  certain  deeds  of  con- 
veyance executed  pursuant  thereto 
must  be  set  aside. 

It  is  essential  that  the  vital  matter 
voted  on  should  be  so  laid  before  the 
meeting  that  a  fair  vote  thereon  can 
be  given,  unequivocally  indicating 
the  mind  of  the  majority  on  the 
particular  point. 

Held,  however,  that  as  the  plain- 
tiffs were  present  at  the  meeting,  and 
it  was  their  l)usiness  to  have  then 
objected  to  the  way  in  whicli  tlic 
question  waKS  being  submitted,  and 
complained  to  the  inspector  under 
sec.  32  of  the  said  Act,  they  should 
not  have  their  costs  of  action.  Mc- 
Guga,n^r.  School  Board  of  South  irold. 
Section  No.  7,  428. 

2.  Susjjension  of  pupil  -  -  Man- 
damus to  trustees  —  Discretion  — 
Delay  —  Change  of  position.^  — 
A  pupil  at  a  public  scliool  havinu" 
injured  tlie  toj)  of  a  scliool  di^sk  by 
cutting  it,  lie  \\ms  oidtM-tHl  by  tlic 
schoohnaster  to  rci»laco  the  u>i) 
his  own  hands,  and  was  susprndrd 
till  ho  sliould  do  so.  The  suspension 
was  on  tlu\20th  February,  18J^S.  and 
on    tlio   7(h    I\Iay.  1889,    no(ii-e  of 
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motion  was  served  by  the  father  of 
the  pupil  for  a  mandamus  to  compel 
the  trustees  to  re-admit  the  son.  In 
the  meantime  appeals  had  been  made 
by  the  father  to  three  of  the  trustees, 
to  the  Public  School  Board,  and  to 
the  annual  school  meeting,  on  all  of 
which  applications  the  action  of  the 
teacher  was  sustained.  During  this 
time  the  pupil  attended  another 
school. 

Held,  that  the  discretion  exercised 
by  the  master  and  trustees  should 
not  be  interfered  with,  especially 
after  the  delay  and  change  in  the 
position  of  affairs.  Re  McCallum 
and  Board  of  Public  School  Trus- 
tees of  Section  6,  Township  of  Brant, 
451. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

1.  Negligence— Dry  grass  growing  on 
side  of  track — Fire  therefrom — Lia- 
bility of  company. '\ — During  a  very 
dry  summer — little  rain  having  fal- 
len, and  none  for  some  time  prior  to 
the  fire  in  question,  fires  also  having 
been  frequent  in  that  section  of 
the  country— the  defendants  allowed 
brush  and  long  dry  grass  which  had 
been  growing  for  two  or  three  years 
to  remain  uncut  on  the  side  of  the 
track  adjoining  the  plaintifi's  farm, 
while  they  had  the  day  previous  to 
the  fire,  for  the  protection  of  their 
own  property  on  the  other  side  of 
the  track,  burnt  up  the  dry  grass, 
etc.,  there.  A  spark  from  defendants' 
engine  having  set  fire  to  the  dry 
grass,  etc.,  adjoining  the  plaintifi^'s 
land,  the  fire  extended  and  destroyed 
his  fences,  growing  crops,  etc.  In 
an  action  against  defendants  therefor, 
all  these  circumstances  were  laid 
befoie  the  jury,  who  found  for  the 
plaintifil 


Held,  that  the  case  having  been 
properly  submitted  to  the  jury,  their 
verdict  could  not  be  interfered  with. 
Flannigan  v.  The  Canadian  Pacific 
Railway  Company,  6. 

2.  Negligence — Invitation  to  pas- 
senger to  hoard  moving  traivi — 
Patent  danger — Question  for  jury  — 
New  trial.^ — The  plaintiff,  who  was 
a  passenger  on  a  train  of  the  defen- 
dants, alighted  at  a  station,  and  the 
train  having  started  before  he  had 
re-entered  it,  endeavored  to  jump  on 
while  it  was  in  motion.  In  doing 
so  he  was  injured,  and  brought  this 
action  for  damages  for  negligence. 
There  was  evidence  of  an  invitation 
by  the  conductor  of  the  train  to 
jump  on  while  it  was  in  motion,  and 
the  jury  found  (1)  that  there  was 
such  invitation.  They  also  found 
(2)  that  the  plaintiff  used  a  reason- 
able degree  of  care  in  endeavoring 
to  get  on  ;  and  (3)  that  he  was  in- 
jured while  trying  to  get  on,  in  pur- 
suance of  the  request  of  the  con- 
ductor. 

It  was  argued  by  the  defendants 
that  the  danger  to  the  plaintiff  was 
so  patent  and  obvious  that  he  had 
no  right  to  act  on  the  conductor's 
invitation,  or  to  attempt  to  get  on 
the  train. 

Held,  that  this  was  a  matter  which 
should  have  been  submitted  to  the 
jury,  and  that  it  was  not  covered  by 
the  second  finding ;  that  the  ques- 
tions involved  in  the  action  could 
not  be  determined  upon  the  findings, 
and  that  there  should  be  a  new  trial. 

Per  Armour,  C.J. — Questions  for 
the  jury  suggested.  Curry  v.  Cana- 
dian Pacific  Railway  Company,  65. 

3.  Negligence — Ringing  hell  or 
sounding  whistle — Contributory  neg- 
ligence.'] Action  against  defen- 
dants for  an   injury  sustained  by 
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being  run  over  by  defendants'  train 
at  a  highway  crossing,  caused,  as 
alleged,  by  the  omission  to  ring  the 
bell  or  sound  the  whistle.  The  per- 
sons in  charge  of  the  train  swore 
that  the  whistle  was  sounded  in 
compliance  with  the  statutory  re- 
quirements. The  plaintiff  said  he 
heard  a  whistle  which  he  thought 
thought  came  from  a  round  house 
near  by,  but  which  might  have  been 
from  the  approaching  train,  and 
though  the  plaintiff's  witnesses 
stated  they  did  not  hear  the  whistle, 
it  was  quite  consistent  with  their 
evidence  that  the  whistle  was 
sounded.  The  plaintiff  as  he  ap- 
proached the  track  looked  to  the 
north-west  for  shunting  engines, 
which  he  knew  were  going  back- 
wards and  forwards  all  the  time,  and 
so  did  not  look  to  the  south-west, 
being  the  direction  in  which  the 
train  was  approaching,  and  if  he  had 
been  looking  he  would  have  seen 
the  train  and  the  accident  would 
have  been  avoided.  A  person  follow- 
ing immediately  behind  plaintiff 
saw  the  train  and  stopped  his  wag- 
gon. 

Per  Rose  and  MacMahon,  JJ. 
No  negligence  on  defendants'  part 
was  proved,  for  it  could  not  be  held 
on  the  evidence  that  the  whistle  was 
not  sounded  as  required. 

Per  Galt,  C.  J.  There  was  con- 
tributory negligence  on  the  plain- 
tiff's part  in  approaching  the  cross- 
ing in  not  looking  in  the  direction 
of  the  approaching  train. 

Per  Rose,  J.  The  mere  fact  of 
the  plaintiff  not  looking  in  that 
direction  was  not,  under  the  cir- 
cumstances, evidence  of  contribu- 
tory negligence.  Blake  v.  The  Cana- 
dian Pacific  Railway  Company,  1 77. 

4.  Negligence  — Accident — Proxi- 
mate cause— I'in^yact.]— The  plaintiffs, 


husband  and  wife,  sued  for  damages 
for  injuries  sustained  by  the  wife, 
charging  the  defendants  with  negli- 
gence in  using  their  railway  in  shunt- 
ing cars  &c.,  and  in  not  notifying 
and  protecting  the  public  at  cross- 
ings. 

The  wife  was  being  driven  in  a 
cutter  by  her  son  along  a  street 
which  crossed  three  tracks  of  the 
defendants,  and  when  the  cutter 
was  thirty  feet  away  a  "  silent"  car 
passed  along  one  of  the  tracks.  The 
son  pulled  the  horse  up  suddenly, 
with  the  effect  of  throwing  the 
mother  out  of  the  cutter,  and  so  pro- 
ducing the  injury  complained  of. 

The  jury  found  that  the  defend- 
ants were  guilty  of  negligence,  and 
that  the  son  by  his  driving  contri- 
buted to  the  accident. 

Held,  that,  upon  the  evidence,  the 
finding  of  contributory  negligence 
could  not  be  interfered  with  ;  and 
that  the  injury  was  too  remote  a 
consequence  to  be  attributed  to  the 
negligence  of  the  defendants.  At- 
kinson v.  Grand  Trunk  R.  W.  Co., 
220. 

5.  Negligence — Contributory  neg- 
ligence— Travelling  hy  freight  train 
— Injury  caused  by  shock  of  con- 
necting cars  —  Getting  into  train 
before  it  is  made  up.^ — The  })lain- 
tiff  was  going  from  I.  to  M.  by 
train  in  charge  of  cattle.  At 
T.  the  train  on  wliicli  he  hud  come 
from  1.  was  partly  broken  <  up,  to  be 
re-made  with  some  cars  whicli  were 
standing  on  another  track.  Wliile 
there  the  ])]aintiff,  unknown  to  llie 
defendants,  went  into  the  caboose  at 
the  end  of  tlie  cars  wliich  wore  to  Ihj 
added  to  tlio  cars  from  1.,  and  when 
the  connection  was  about  to  be  made, 
delib(>rately  sUH)d  uj),  auvl  was  wash- 
ing his  hands  when  the  sliock  of  the 
connect  ion    oauseil    tho   injury  for 
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damages  for  which  this  action  was 
brought. 

Held,  affirming  the  decision  of 
E,0SE,  J.,  that  there  was  no  evidence 
of  negligence  on  the  defendants'  part; 
and  the  mere  fact  of  the  accident 
happening  to  the  plaintiff  was  not  in 
itself  sufficient  evidence  of  negli- 
gence. 

Held,  also,  that  there  was  evidence 
of  contributory  negligence,  in  that 
the  plaintiff  knew  that  he  was  in  a 
freight  train,  where  there  would  not 
be  so  much  care  shown,  and  yefc 
stood  up,  instead  of  sitting  down,  as 
he  might  have  done,  while  the  con- 
nection was  being  made,  especially 
as  he  entered  tlie  caboose  before  the 
train  was  made  up,  and  had  no 
reason  to  think  that  the  defendants 
knew  that  he  was  there.  Hutchinson 
V.  The  Canadian  Pacific  R.  W.  Co., 
347. 

6.  Loss  of  local  custom  hy  use  of 
railway  —  C  ompensatio7i  —  Specu- 
lative damages.] — Where,  under 
the  Railway  Act,  51  Yic.  ch. 
29  (D.),  the  owner  of  a  mill,  who 
was  also  the  owner  of  a  lot  adjoin- 
ing it,  w^hich  was  used  as  the  princi- 
pal means  of  communication  between 
the  mill  and  a  public  highway,  and 
across  which  lot  a  railway  company 
had  erected  a  trestle  bridge,  also 
sought  compensation  for  the  loss  of 
local  custom  to  and  from  the  mill, 
not  arising  from  the  construction  of 
the  railway,  but  from  a  subsequent 
user  of  it. 

Held,  that  the  damages  were  too 
remote  and  speculative  to  be  allowed. 
The  St.  Catharines  R.  W.  Co.  v. 
Norris,  667. 

7.  Railway  company — Agreement 
to  pay  mi7iimum  sum  out  of  joint 
traffic  rates — Ultra  vires — Legisla- 
tion legalizing.] — By  an  agreement 


entered  into  between  the  plaintiffs 
and  the  Toronto,  Grey,  and  Bruce 
Railway  Company,  it  was  agreed  that 
there  should  be  certain  joint  rates 
chargeable  to  passengers  and  freight 
by  the  steamship  company  and  the 
railway  company  to  be  divided  in 
certain  proportions  ;  and  if  it  should 
be  found  that  the  proportion  payable 
to  the  steamship  company  did  not 
at  the  end  of  the  season  amount  to 
the  sum  therein  stipulated,  then  that 
the  deficiency  should  be  made  good 
by  a  rebate  from  the  share  of  the 
railway  company  ;  and,  on  the  other 
hand,  if  the  steamship  company  re- 
ceived more  than  the  sums  mentioned 
in  the  agreement,  the  railway  com- 
pany were  entitled  to  a  share  of  the 
surplus.  Subsequently,  an  agree- 
ment was  entered  into  whereby  the 
Toronto,  Grrey,  and  Bruce  Railway 
Company  leased  their  line  to  the 
Ontario  and  Quebec  Railway  Com- 
pany, the  latter  agreeing  to  assume 
the  contract  with  the  plaintiffs.  This 
agreement  was  ratified  by  Act  of 
Parliament.  The  Ontario  and  Que- 
bec Railway  Company  made  a  lease 
of  their  line  to  the  Canadian  Pacifie 
Railway  Company,  which  was  con- 
firmed by  Act  of  Parliament,  and 
by  which  Act  the  Canadian  Pacific 
Railway  Company  were  to  assume 
all  contracts  of  the  Toronto,  Grey, 
and  Bruce  Railway  Company,  inclu- 
ding the  one  with  the  plaintiffs. 

Held,  that,  even  if  the  agreement 
between  the  plaintiffs  and  the  To- 
ronto, Grey,  and  Bruce  Railway 
Company  were  ultra  vires  the  latter 
company,  it  was  made  valid  by  the 
subsequent  legislation ;  but,  apart 
therefrom,  it  was  in  no  sense  objec- 
tionable. The  Owen  Sound  Steam- 
ship Co.  V.  The  Canadian  Pacific 
R.  W.  Co.  and  The  Ontario  and 
Quebec  R.  W.  Co.,  671. 
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8.  Condition  limiting  liability  for 
loss  of  baggage  —  Evidence  —  Let- 
ters written  between  the  company's 
officers — Admissibility  of — Limita- 
tion of  action.^ — In  an  action  by  the 
plaintiff,  a  passenger  by  defendants' 
railway,  for  the  loss  of  her  baggage, 
and  in  which  the  defence  was  that 
the  defendants'  liability  was  limited 
by  a  condition  on  the  ticket  to  $100, 
certain  letters  were  admitted  in  evi- 
dence, one  written  by  the  defen- 
dants' baggage  agent  to  the  passen- 
ger agent  asking  whether  plaintiff's 
attention  had  been  called  to  the  con- 
dition on  the  ticket,  and  why  it  had 
not  been  signed  by  her,  and  the 
other  the  reply  thereto,  stating  that 
the  company's  rules  did  not  require 
unlimited  first-class  tickets  signed, 
and  that  this  ticket  had  been  sold 
at  full  tariff  rate. 

Held,  that  the  letters  were  pro- 
perly admitted  ;  but  they  were  of  no 
consequence,  as  the  ticket  on  its  face 
shewed  that  it  was  not  purchased 
subject  to  the  condition. 

Kirkstall  Brewing  Co.  v.  Furness 
Railway  Co.,  L.R  9  Q.B.  468,  fol- 
lowed. 

Held,  also,  that  the  six  months' 
limitation  clause,  R.S.C.  ch.  109,  sec. 
27,  does  not  appl}'^  to  an  action  of 
this  character, arising  out  of  contract, 
but  to  actions  for  damages  occasioned 
by  the  company  in  the  execution  of 
the  powers  given  or  assumed  by 
them  to  be  given  for  enabling  them 
to  maintain  their  railway. 

The  cases  on  this  subject  reviewed. 
Anderson  v.  The  Canadia7i  Pacific 
Railway  Company,  747. 

See  Copyright,  2. 


RECOGNIZANCE. 

2.  Absence  of  affidavit  of  justifi- 
cation —  Sufficiency  —  R.  S.  C.  ch. 
178,  sec.  90.]— By  sec.  90  of  B.  S. 
C.  ch.  178,  and  the  Rule  of  Court 
thereunder,  no  motion  to  quash 
any  conviction  brought  before  any 
Court  by  certiorari  shall  be  en- 
tertained unless  the  defendant  is 
shewn  to  have  entered  into  a  recog- 
nizance with  one  or  more  sufficient 
sureties. 

Held,  that  the  sufficiency  of  the 
suretyship  is  not  shewn  by  the  mere 
production  of  the  recognizance,  but 
there  must  be  evidence  on  which  the 
Court  can  say  they  were  sufficient 
sureties. 

Where  therefore  there  was  no 
affidavit  of  justification  to  the  recog- 
nizance, it  was  held  not  to  comply 
with  the  statute.  Regina  v.  Rich- 
ardson  ;  Regina  v.  Addison,  729. 

^ee  Bail. 


REDEMPTION. 

Right  of  co-owner  to.^ — See  Parti- 
tion. 


REGISTRATION. 

See  Lien — AVill^  3. 


RELEASR 

Contract,  2 — Deed. 


RATIFICATION. 


Ln  writing  by  infant,  after  ma- 
jority.]— AS'ee  Husband  and  Wife,  2. 


RIGHT  OF  WAY. 
See  Way. 
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RULES. 

Eule  89  of  T.  T.  1856.]— 'S'ee  Bail. 

Rule  80,  0.  J.  A.]— ^ee  Contract,  1. 

Rules  273,  274,  275,  O.  J.  A.]— See 
Evidence,  2.  j 

Rule  341,  0.  J.  A.] — See  Ejectment- 
Evidence,  2. 

Rule  379,  0.  J.  A.]— See  Evidence,  2. 

Con.  Rule  676,]— ^ee  Evidence,  1. 

Con.  Rule  1062.]— ^S'ee  Bail. 

Con.  Rule  1064.]— ^ee  Bail. 

Con.  Rule  1085.]— See  Bail. 


DIGEST  OF  CASES.  [VOL. 

STATUTE  OF  LIMITATIONS. 


SALE  OF  LAND. 

See  Assessment  and  Taxes,  2,  3. 


SET-OFF. 

See  Banks  and  Banking,  3 — Lien 
-Damages. 


See  Deed  —  ISTegligence  —  Rail- 
ways AND  Railway  Companies,  8 — 
Trusts  and  Trustees,  I. 


SHAREHOLDER. 

See  Company,  1,  2. 


SHERIFF. 

See  Bankruptcy  and  Insolvency. 


SOLICITOR. 

See  Evidence,  2  —  Fraudulent 
Preference. 


STATUTE  OF  FPAUDS. 

See  Husband  and  Wife,  2. 


STATUTES. 

24  Geo.  II.  ch.  24.] — See  Justice  of 
THE  Peace,  2. 

4  Wm.  IV.  ch.  1,  sec.  48.] — See  Trusts 
and  Trustees,  2. 

14  &  15  Vic.  ch.  7,  sec,  2,.]— See  Deed. 

Con.  Stat.  C.  ch.  81,  sec.  5.]— /S^ee  Copy- 
right, 2. 

British  N.  A.  Act,  sec.  91,  par.  27.]— 
See  Constitutional  Law,  1.  ^ 

British  N.  A.  Act,  sec.  91,  par.  21.]— 
See  Constitutional  Law,  2. 

31  Vic.  ch.  1,  sec.  29,  (0.)]--AS'ee  Jus- 
tice OF  THE  Peace,  2. 

33  Vic.  ch.  40,  (D.)]—See  Constitu- 
tional Law,  2. 

39  Vic.  ch.  33,  sec.  2,  sub-sec.  14,  (O.)] 
— See  Taverns  and  Shops, 

Pv.  S.  0.  1877  ch.  50,  sees.  40,  42.]— 
See  Bail. 

R.  S.  0.  1877  ch.  51,  sec.  34.]~*S'ee 
Evidence,  2. 

R.  S.'  0.  1877  ch.  Ill,  sec.  75.]— ^ee 
Will,  3. 

R.  S.  0.  1877  ch.  125,  sees.  3,  4=.]— See 
Husband  and  Wife,  1. 

R.  S.  0.  1877  ch.  138,  sec.  4.]— See 
Law  Society. 

R.  S.  0.  1877 ,1ch.  162.}— See  Insur- 
ance, l.| 

R.  S.  0.  1877  ch.  180,  sees.  109,  155, 
156.] — See  Assessment  and  Taxes,  2. 

43  Vic.  ch.  10,  (0.  )]-~See  Execution. 
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47  Vic.  ch.  20,  sec.  2,  (0.)]—^ec  In- 
surance, 4. 

49  Vic.  ch.  48,  sec.  2,  {D.)]—See  Can- 
ada Temperance  Act,  4. 

49  Vic.  ch.  66,  sec.  4,  sub-sec.  3,  (0.)] 
— See  Municipal  Corporations,  3. 

R.  S.  C.  ch.  43,  sec.  26.]— See  Indian 
Lands. 

R.  S.  C.  ch.  62,  sec.  4..]— See  Copy- 
right, 1. 

R.  S.  C.  ch.  106,  sec.  12.]— ^S'ee  Canada 
Temperance  Act,  5. 

R.  S.  C.  ch,  106,  sec.  100.]— ^ee  Canada 
Temperance  Act,  6. 

R.  S.  C.  ch.  109,  sec.  27.]— See  Rail- 
ways and  Railway  Companies,  8. 

R.  S.  C.  ch.  120,  sees.  43,  65.]— S'ee 
Banks  and  Banking,  5. 

R.  S.  C.  ch.  120,  sees.  45,  77.]— ^ee 

Banks  and  Banking,  2. 

R.  S.  C.  ch.  120,  sec.  53,  sub-sec.  4.]— 
See  Banks  and  Banking,  4. 

R.  S.  C.  ch.  129.}— See  Banks  and 
Banking,  3. 

R.  S.  C.  ch.  129,  sec.  3l.]-See  Com- 
pany, 3. 

R.  S.  C.  ch.  129,  sec.  45.]— Banks 
and  Banking,  2. 

R.  S.  C.  ch.  138,  sec.  14.]— ^ea  Law 
Society. 

R.  S.  C.  ch.  158,  sees.  4,  6,  9.]— *Sf<;e 
Gaming. 


R.  S.  C.  ch.  164,  sec.  2,  sub-sec.  (e.), 
sec.  65,  sub-sec.  2.] — /Sec  Criminal  Law, 
5. 

R.  S.  C.  ch.  164,  sec.  78.]— Criminal 
Law,  2. 

R.  S.  C.  ch.  168,  sec.  58.]— .See  Justice 
OF  THE  Peace,  5. 

R.  S.  C.  ch.  178,  sec.  39.]— 5'ee  Canada 
Temperance  Act,  3. 


R.  S.  C.  ch.  178,  sec.  48.]— -See  Canada 
Temperance  Act,  5. 

R.  S.  C.  ch.  178,  sec.  77.]— ^ee  Justice 
OF  THE  Peace,  1. 

R.  S.  C.  ch.  178,  sec.  90.]— -^ee  Recog- 
nizance. 

R.  S.  0.  1887  ch.  5,  sec.  l.]—See  Cxtf- 
ADA  Temperance  Act,  5. 

R.  S.  O.  1887  ch.  44,  sec.  53,  sub-sec. 
10.]— See  Dower,  2. 

R.  S.  0.  1887  ch.  61,  sec.  6.]— See 
Husband  and  Wife,  2. 

R.  S.  0.  1887  ch.  61,  sec.  SS.]-See 
Will,  5. 

R.  S.  0.  1887  ch.  73,  sec.  4.]— See 
Justice  of  the  Peace,  2. 

R.  S.  0.  1887  ch.  102,  sec.  4:.]— See 
Mortgage,  3. 

R.  S.  O.  1887  ch.  n08,  sec.  4.]— See 
Dower,  1. 

R.  S.  O.  1887  ch.  109,  sec.  12.]— See 
Will,  8. 

R.  S.  0.  1887  ch.  123,  sec.  6.]— See. 
Husband  and  Wife,  2. 

R.  S.  0.  1887  ch.  124,  sec.  3.]—See 
Fraudulent  Preference. 

R.  S.  O.  1887  ch.  124,  sees.  4:,  9.)— See 
Execution. 

R.  S.O.  1887  ch.  126,  sees.  9,  10,  16,  and 
schedule.] — See  Lien. 

R.  S.  O.  1887  ch.  132,  sec.  4,  sub-sees. 
2,  3.]— See  Husband  and  Wife,  1. 

R.  S.  0.  1887  ch.  1.^5,  sec.  7.]— .SV 
Negligence. 


R.  S.  O.  1887  ch. 
ance,  4. 


In.sur- 


R.  S.  O.  1887  oh.  145.  sco.  ;?(>.] -.s>^ 

B.\RR1STEK  AND  .SoLICITOK. 

R.  S.  0.  ISSToh.  lis,  ?ec.  45.]— 5c« 
Medical  Pkaotition kk. 
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R.  S.  0.  1887  ch.  157,  sec.  2,  sub-sec. 
6.]—See  Company,  2. 

R.  S.  0.  1887  ch.  167,  sec.  114,  sub- 
sec.  16.  )—^ee  Insurance,  1. 

R.  S.  O.  1887  ch.  184,  sec.  293,  sub- 
fiec.  1.]— yS'eeMuNiciPALCoapoRATiONS,  8. 

R.  S.  O.  1887  ch.  184,  sec.  S09.]—See 
Municipal  Corporations,  4. 

R.  S.  0.  1887  ch.  184,  sec.  340.]— ^ee 
Municipal  Corporations,  1. 

R.  S.  0.  1887  ch.  184,  sec.  340,  sub- 
«ec.  2.]— See  Municipal  Corporations,  8. 

R.  S.  0.  1887  ch.  184,  sec.  364.]— .S'ee 
Assessment  and  Taxes,  4. 

R.  S.  0.  1887  ch.  184,  sec.  421.]— ^ee 
Taverns  and  Shops. 

R.  S.  O.  1887  ch.  184,  sec.  479,  sub- 
sec.  11.] — See  Municipal  Corporations, 
1. 

R.  S.  0.  1887  ch.  184,  sec.  496,  sub- 
sec.  10.] — See  Municipal  Corporations, 
7. 

R.  S.  O.  1887  ch.  184,  sec.  531,  sub- 
sees.  1,  4.] — See  Municipal  Corpora- 
tions, 6. 

R.  S.  0.  1887  ch.  184,  sees.  533,  566, 
sub-sec.  5.] — See  Municipal  Corpora- 
tions, 6. 

R.  S.  0.  1887  ch.  184,  sees.  591,  592.] 
■See  Municipal  Corporations,  2. 

R.  S.  0.  1887  ch.  185,  sees.  20,  28,  29, 
30.] — See  Assessment  and  Taxes,  4. 

R.  S.  0.  1887  ch.  193,  sees.  12,  120, 
132,  133.] — ^S'ee  Assessment  and  Taxes, 
1. 


R.  S.  O.  1887  ch.  193,  sec.  7.]- 
Assessment  and  Taxes,  4. 


-See 


R.  S.  0.  1887  ch.  193,  sec.  7,  sub-sec. 
I.]— See  Constitutional  Law,  2. 

R.  S.  0.  1887  ch.  193,  sec.  ISO.}— See 
Assessment  and  Taxes,  3. 

R.  S.  0.  1887  ch.  194,  sec.  11,  sub- 
sees.  8,  14.] — See  Intoxicating  Liquors, 
1. 


R.  S.  0.  1887  ch.  194,  sees.  41,  42.] 
— See  Municipal  Corporations,  4. 

R.  S.  O.  1887  ch.  194,  sec.  53,  sub- 
sec,  3.]— See  Intoxicating  Liquors,  2. 

R.  S.  O.  1887  ch.  225,  sees.  32,  64.]— 
See  Public  Schools,  1. 

51  Vic.  ch.  29,  (D.)}-See  Railways 
axd  Railway  Companies,  6. 

51  Vic.  ch.  29,  sec.  3,(0.)]— ^ee  Assess- 
ment AND  Taxes,  4. 

51  Vic.  ch.  33,  sec.  1 ;  sec.  2,  sub-sees. 
2,  9;  sec.  3,  (0.)]— .S'ee  Taverns  and 
Shops. 

51  Vic.  ch.  32,  {0.)]—See  Constitu- 
tional Law,  1 — Justice  of  the  Peace,  3. 

51  Vic.  ch.  42,  sees.  1,  3  {D.)]—See 

GtAMING. 

52  Vic.  ch.  73,  sec.  14,  {0,)]—See  Mu- 
nicipal Corporations,  5. 


STOCK  aAMBLING. 

See  Gaming. 


SUMMARY  CONVICTION. 

See  Canada  Temperance  Act,  1, 
2,  3  —  Gaming  —  Indian  Lands — 
Justice  of  the  Peace,  1,  2,  3,  4 — 
IMedical  Practitioner  —  IMunici- 
PAL  Corporations,  7  —  Recogniz- 
ance— Taverns  and  Shops. 


SURRENDER. 

See  Bail. 


TAVERNS  AND  SHOPS. 

Closing  shops — By-law  for — Dis- 
crimination— Illegality — Distress — 
51  Vic.  ch.  33,  (0.)—2,l  Vic.  ch.  73, 
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sec.  2,suh-sec.li: — R.S.O.  ch.  184,.sec. 
421. "j — A  by-law  passed  by  the  town 
of  A.  under  sec.  2,  sub-sec.  2,  of  the 
Ontario  Shops  Regulation  Act,  51 
Vic.  ch.  33  (O.)  provided,  section  1, 
That  all  shops,  tkc,  where  goods 
were  exposed  or  offered  for  sale  by- 
retail  in  the  town,  should  be  closed 
iit  7  p.m.  on  each  day  of  the  week, 
•excepting  Saturday,  from  the  15th 
January  to  the  15th  September,  kc. 
Section  3  provided  that  it  should  not 
be  deemed  an  infraction  of  the  by- 
law for  any  shopkeeper  or  dealer  to 
supply  any  article  after  7  p.m.  to 
mariners,  owners,  or  others  of  steam- 
boats or  vessels  calling  or  staying  at 
the  port  of  A. 

Held,  that  the  by-law  was  bad,  for 
that  section  3  was  illegal  in  dis- 
criminating between  different  classes 
of  tradesmen,  and  was  in  contraven 
tion  of  sub-sec.  9  of  said  sec.  2  of  the 
Act. 

A  conviction  of  the  defendant 
under  the  by-law  was  therefore 
quashed. 

Held,  also,  that  a  provision  for 
distress  in  default  of  payment  of  the 
fine  and  costs  imposed,  did  not  con- 
stitute a  part  of  the  penalty  or 
punishment  imposed  by  the  by-law, 
but  was  merely  a  means  of  collecting 
the  penalty  as  authorized  by  sec.  2, 
sub-sec.  14,  of  39  Yic.  ch.  33  (0.) 
and  sec.  421  of  the  Municipal  Act, 
R.  S.  0.  ch.  184.  Regina  v,  Flory, 
715. 

See  Municipal  Corporations,  4. 


TAXES. 

See  Assessment  and  Taxes. 


TAX  SALE. 

See  Assessment  and  Taxes,  2,  3. 
105 — VOL.  xvir.  o.R. 


TELEPHONE  COMPANY. 

See  Contract,  3. 


TENANCY  IN  COMMON. 

See  Trusts  and  Trustees,  2. 


TENANCY  BY  THE  CURTESY. 

See  Husband  and  Wife,  1. 


TENANCY  AT  WILL. 

See  Landlord  and  Tenant,  1. 


TIMBER. 

Sale  of  standing  timber — Real 
property  or  chattel  —  Sale  of  right 
to  cut  timber  for  twenty  years  — 
Subsequent  sale  to  another  of  the  same 
timber  during  that  period — Costs 
— Superior  Court  scale — "  Title  to 
land"  —  Conversion.'\ — Where  one 
sold  and  assigned  to  another  all  the 
pine  timber  he  might  choose  to  cut 
for  twenty  years,  with  the  right  to 
make  roads  to  get  to  and  remove  the 
same,  and  a  covenant  that  tbe  grantee 
might,  without  let  or  hindrance  from 
any  one,  cut  and  remove  the  timber  : 

Held,  (Proudfoot,  J.,  dissenting), 
that  the  timber  so  sold  together 
with  the  rights  imparted  to  the  })ur- 
chaser  were  an  interest  in  land  and 
not  chattel  property. 

Whore  having  first  granted  such 
timber  and  rights  to  tlio  plaintiff's 
assignor,  the  defendant  five  yeai"s 
after  sold  the  timber  to  another  {H^r- 
son,  who  fortiiwitli  proceeded  t-o  cut 
the  same  : 

Held,  that  the  di^rendant  was  re- 
sponsible to  the   }>laintifV  in  <lain- 
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ages;  and,  fer  Ferguson,  J.,  that 
he  would  have  been  so  even  if  the 
timber  sold  were  chattel  property, 
for  that  the  act  of  the  defendant  in 
selling  to  another  person  would  in 
that  case  amount  to  a  conversion  of 
the  property. 

Per  Ferguson,  J.  In  order  that 
a  deed  may  be  reformed  by  the  Court 
there  must  be  at  least  two  things 
established,  namely,  an  agreement 
differing  from  the  document  well 
proved  by  such  evidence  as  leaves  no 
reasonable  ground  for  doubt  as  to 
the  existence  and  terms  of  such 
agreement,  and  a  mutual  mistake  of 
the  parties  by  reason  of  which  such 
agreement  was  not  properly  ex- 
pressed in  the  deed.  McNeill  v. 
Haines^  479. 

TITLE  TO  LAND. 

See  Prohibition,  2  —  Timber  — 
Trusts  and  Trustees,  1. 


TITLE  BY  POSSESSION. 

See  Deed — Trusts  and  Trus- 
tees, 1. 

TORT. 

See  Master  and  Servant. 


TRIAL  JUDGE. 

See  J ury,  2. 


TRUST  AND  TRUSTEES. 

1.  Limitation  of  actions  —  Mar- 
riage settlement — One  of  beneficiaries 
taking  possession  —  Subsequent  ap- 
pointment as  trustee — Title  by  pos- 


[VOL. 

sessions—On  25th  July,  1853,  J.  M. 
by  marriage  settlement  conveyed 
certain  property,  including  an  hotel, 
to  trustees  to  permit  him  to  receive 
the  rents  for  his  life,  excepting  a  life 
annuity  to  his  wife,  and  on  his  death, 
subject  to  such  annuity,  to  pay  annui- 
ties to  each  of  his  two  daughters, 
S.  M.  and  0.  A.  M.,  and  subject 
thereto  to  divide  the  balance  of  the 
rents  annually  into  three  equal  shares, 
and  to  apply  one  share  to  the  sup- 
port and  education  of  a  deceased 
son,  W.  M.  M. ;  another  share  to  a 
son,  R.  D.  M.,  and  the  third  share 
to  his  daughter,  F.  E.  C,  with  limi- 
tations over.  On  27th  March,  1860, 
by  a  decree  in  Chancery  W.  and  O. 
were  appointed  trustees  in  the  place 
of  B.  and  P.,  and  the  trust  estate 
was  vested  in  them.  J.  M.  died  on 
the  12th  March,  1870.  W.  M.  M.'s 
children  all  died  in  J.  M.'s  lifetime, 
and  their  said  one-third  share  hav- 
ing thereby  reverted  to  J.  M.,  he 
disposed  of  same  by  his  will.  On 
10th  May,  1882,  judgment  of  the 
High  Court  was  pronounced  direct- 
ing the  removal  of  W.,  the  surviving 
trustee,  that  an  account  be  taken, 
and  appointing  R.  D.  M.  and  R.  C. 
trustees ;  and  also  directing  that  all 
lands,  etc.,  and  all  other  assets  both 
real  and  personal  now  vested  in  W. 
as  such  trustee  be  vested  in  R.  D.  M. 
and  R.  C.  upon  the  several  trusts 
in  the  said  settlement  and  will.  On 
the  death  of  J.  M.,  R.  D.  M.  had 
entered  into  possession  of  the  hotel 
and  continued  in  such  possession, 
receiving  the  rents  to  his  own  use 
without  any  question  after  the  said 
judgment,  and  up  to  his  death  on 
17th  April,  1887.  By  his  will  and 
codicil, dated  respectively  27th  April, 
1880,  and  25th  October,  1881,  he 
devised  to  his  executors  his  real 
estate,  consisting  of  the  said  hotel 
property,  upon  trust  to  pay  the  rents 
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to  Lis  wife  for  life,  and  after  her 
death  to  divide  same  equally  among 
his  children.  In  1888  an  action  was 
brought  by  three  of  his  children  to 
have  it  declared  that  the  hotel  was 
vested  in  R.  C,  the  surviving  trus- 
tee, under  the  trusts  of  the  settle- 
ment, &c. 

Held,  that  the  action  could  not  be 

I     maintained,  for  that  when  R.  D.  M. 

i  took  possession  of  the  hotel  in  1870 
he  did  not  go  in  under  the  trustees^ 
but  adversely  to  them,  and  continued 

1    to  so  hold  till  his  death,  and  the  judg- 

'  ment  of  May,  1882,  whereby  R.  D. 
M.  was  appointed  one  of  the  trus- 
tees, and  the  trust  estate  vested  in 
them,  could  not  be  extended  beyond 

I  its  ordinary  meaning  so  as  to  take 
away  a  property  of  which  he  had  be- 
come the  absolute  owner  and  put  it 
back  into  the  trust  estate.  Murchi- 
son  V.  Murchison,  254. 

2.  Deed — Construction  of- — Trus- 
tees and  beneficiaries  as  joint  tenants, 
and  not  as  tenants  in  common — Ex- 
ecuted trusts — Estate  in  fee — Ten- 
;{     ants  in  common — Mesne  profits.'\ — 
,      By  a  settlement  certain  lands  were 
conveyed  to  trustees,  upon  trust  to 
1      hold  the  said  land    *    *  situated 
1      *    *    being  lot  No.  2    *    *  to  G. 
I     A. ;  and  also  lot  No.   1,  situated 
■      *    *    to  A.  A.,  sons  of  (the  settlor) 
I  \         *    to  the  use  of  them,  their  heirs 
n  I   and  assigns,  as  joint  tenants^  and  not , 

i  :  as  tenants  in  common  *  *  and, 
3I  1   lastly,    upon   trust,   that  the  said 

ii  trustees  *  *  shall  well  and 
;e  suflBciently  convey  and  assure  abso- 
ii  lutely  in  fee  to  the  said  parties 
IB  respectively,  &c. 

Held,  that   this   trust   was  an 
il^     executed  trust,  in  which  the  limita- 
tions  were  expressly  declared,  and 
that  neither  a  difficulty  in  ascertain- 
I  ing  the  true  construction  and  legal 
j  meaning  of  the  words  used,  nor  the 


final  trust  directing  the  trustees  to 
make  the  conveyances  of  the  legal 
estate  made  any  difference  ;  and  that 
the  words  must  receive  the  same 
construction  as  if  they  were  found  in 
a  common  law  conveyance. 

Held,  also,  that  an  estate  in  fee  in 
lot  2  passed  to  G.  A.,  and  that  the 
words,  "  as  joint  tenants,  and  not  as 
tenants  in  common,"  were  used  to 
prevent  G.A.  and  A. A.  from  taking 
as  tenants  in  common,  as  it  was  sup- 
I  posed  they  would  have  taken  under 
4  Wm.  lY.  ch.  1,  sec.  48,  and  that 
they  were  needlessly  used. 

Held,  also,  that  as  G.A.  died  in- 
testate and  unmarried  after  J anuary 
1st,  1852,  the  defendants,  as  the 
children  of  a  deceased  brother  of 
the  plaintiff,  took  an  equal  share  in 
the  lands  as  co-tenants  in  common 
with  the  plaintiff  A.A.  ;  that  they 
were  as  much  entitled  to  the  posses- 
sion of  the  lands  as  the  plaintiff;  and 
that  the  plaintiff"  having  obtained 
the  legal  estate  from  the  trustees 
should  hold  the  same  as  a  trustee 
for  all  the  tenants  in  common. 

Held,  also,  that  there  being  no 
proof  of  ouster  of  the  plaintiff,  he 
could  not  recover  from  the  defen- 
dants any  mesne  jjrofits  in  this 
action.  Adamson  v.  Adamson  et 
al,  407. 

3.  Corporation — Trustee,  removal 
of — Dealing  toith  trust  funds—- Xe- 
cei^sity  of  maJxing  Attorneij-Gcneral 
party. '\ — In  an  action  by  an  incor- 
porated educational  institute  for  the 
i-emoval  of  one  of  the  trustees,  who 
also  acted  as  secretary,  for  alleged 
improper  dealing  with  tlie  corporate 
funds,  judgment  was  given,  but  with- 
out any  finding  of  wilful  misconduct, 
directing  such  trustee's  removal,  on 
the  giound  that  so  jnuch  doubt  was 
cast  upon  his  dealings  witli  the  trust 
funds  that  it  would  not  be  pmpor  to 
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allow  him  to  remain  a  member  of 
the  board. 

Such  an  action  is  maintainable 
without  making  the  A.ttorney-Gren- 
eral  a  party.  The  Wilherforce  Edu- 
^cational  Institute  v.  Holden,  439. 

4.  Legal  estate — Power  to  sell- 
Implied  power  to  take  hack  mort- 
gage for  'part  of  price  —  Power  to 
self  with  consent  of  certain  persons 
— Subsequent  provision  that  said 
persons  were  to  have  first  option  of 
purchase  —  Construction.^  —  Under 
a  certain  will  the  executors  were 
directed  to  sell  and  dispose  of  a 
farm  "  either  at  public  or  private 
sale  as  to  them  may  seem  best,  for 
the  best  price,  and  on  the  most 
advantageous  terms  that  reason- 
ably can  be  obtained  for  the  same." 

Held,  that  the  power  to  sell  in- 
volved a  power  to  secure  part  of  the 
price  by  means  of  a  mortgage  on  the 
property  sold,  the  manner  of  sale 
being  left  to  the  discretion  of  the 
trustees. 

Acting  under  the  above  power, 
the  executors  sold  and  conveyed  the 
pren)ises  to  certain  trustees  on  trust 
for  the  infant  children  of  M.  G.  in 
fee,  but  with  a  proviso  that  the 
grantees  might  absolutely  dispose  of 
the  premises  with  the  consent  in 
writing  of  a  majority  of  such  of  the 
children  as  had  attained  21,  and  a 
further  proviso  that  in  case  either  of 
the  grantees,  or  of  the  children  on 
attaining  21,  should  desire  to  part 
with  their  interest  in  the  premises, 
the  same  should  be  first  offered  to 
the  other  members  of  the  family. 

Three  of  the  children  had  attained 
21  years  and  were  willing  to  consent 
to  the  sale. 

Held,  that  the  deed  to  the  trustees 
containing  apt  words  might  be  treat- 
ed as  a  deed  of  bargain  and  sale, 
vesting  the  legal  estate  in  them  upon 


the  tiusts  mentioned,  and  that  the 
right  to  sell  existed. 

Held,  also,  that  the  subsequent  pro- 
vision a;s  to  the  children  buying  from 
one  another  on  attaining  2 1  was  not 
inconsistent  with  or  repugnant  to 
the  exercise  of  the  power  of  sale  at 
present,  but  would  still  be  operative 
if  no  previous  sale  were  made.  Re 
Graham  Contract,  570. 

See  Assessment  and  Taxes,  3 — 
Criminal  Law,  5— Will,  4. 


ULTRA  VIRES. 

See  Constitutional  Law,  1 — 
Justice  of  the  Peace,  3  —  Rail- 
ways and  Railway  .Companies,  7. 


VALUABLE  SECURITY. 

See  Criminal  Law,  2. 


VENDOR  AND  PURCHASER. 

See  Husband  and  Wife,  1. 


VENUE. 

See  Jury,  1. 


VESTING  ORDER. 

See  Dower,  2. 


WAIVER. 

See  Insurance,  2,  3. 

WAREHOUSE  RECEIPTS. 

See  Banks  and  Banking,  4. 
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WAERANT  OF  COMMITMENT. 

See  Justice  of  the  Peace,  2,  5. 


WAY. 

Access  to  road — Rights  of  way  over 
adjoining  lots — Rights  of  mortgagees 
—  Way  of  necessity  —  Extinguish- 
ment hy  unity  of  possession —  Re- 
vival on  termination  of  possession.'] 
— C.  conveyed  to  E,.  50  acres  of 
land  and  also  a  strip  20  feet  wide, 
to  the  south,  to  give  access  from  the 
50  acres  to  the  town  line.  R.  mort- 
gaged to  C.  the  50  acres,  but  not  the 
20  feet  strip,  and  then  conveyed  the 
strip  to  N.  Afterwards  K.  con- 
veyed the  50  acres  to  his  son,  subject 
to  C.'s  mortgage,  and  on  the  same 
day  gave  him  the  occupation  under 
an  agreement  for  sale  of  the  adjoining 
50  acres  to  the  west.  The  sod 
mortgaged  to  the  plaintiff  the  50 
acres  conveyed  to  him.  During  the 
possession  of  R.  and  his  son  they  got 
access  from  the  east  50  acres  to  the 
side  line  through  the  west  50  acres 
owned  by  R,  The  agreement  for 
sale  of  the  west  50  acres  to  the  son 
having  been  cancelled,  and  R.  having 
refused  to  allow  a  tenant  of  his  son 
of  the  east  50  acres  access  to  the  side 
line  through  the  west  50  acres,  the 
plaintiff  brought  this  action  against 
R.,  C,  and  N.  for  a  declaration  as 
to  the  existence  of  a  right  of  way 
through  the  strip  conveyed  to  N.,  or 
of  a  way  of  necessity  through  the 
west  50  acres,  and  for  other  reiief. 

Held^  that  if  a  right  of  way  tlirough 
the  20  feet  strip  did  pass  to  C.  under 
the  mortgage  to  him,  it  was  a  right 
of  way  only  to  0.,  his  heirs  and 
assigns  ;  and  the  existence  of  a  right 
in  the  plaintiff  to  redeem  C.  did  not 
give  her  the  rights  of  0.  until  after 
redemption.  But 


Heldj  that  the  plaintiff  was  entitled 
to  a  declaration  of  the  existence  of  a 
way  of  necessity  through  the  west 
50  acres,  which  was  given  by  way  of 
implied  grant  when  R.  conveyed  to 
his  son.  The  exercise  of  the  implied 
grant  was  suspended  during  the  time 
that  the  son  had  possession  of  the 
west  50  acres,  but  upon  the  termin- 
ation of  that  possession  the  implied 
grant  and  the  right  of  way  under  it 
were  revived.  Lupton  v.  Rankin  et 
al,  599. 


WILL. 

1.  Construction — Devise  '■'■if  my 
father  does  not  alter  his  ivill  " — 
Legacies — Yestiiig.] — A  testator  by 
his  will  provided  that  in  case  his 
father  did  not  revoke  his  will  and  so 
deprive  him  (the  testator)  of  certain 
lands  therein  devised  to  him,  then 
he  (the  testator)  devised  to  S.  certain 
lands,  but  in  the  event  of  his  father 
altering  his  will  and  depriving  him 
(the  testator)  of  the  lands  therein 
devised  to  him,  then  he  devised  the 
said  land  otherwise. 

He  then  bequeathed  pecuniary 
legacies  to  certain  of  his  children, 
adding  in  the  case  of  those  of  them 
who  were  under  eighteen,  the  words, 
"  to  be  paid  to  them  when  they  come 
of  age,"  and  concluding,  "  I  do 
hereby  aiithorize  and  direct  my  said 
executors  to  invest  the  moneys  de- 
vised to  my  children  in  good  legal 
securities,  until  they  arrive  of  age, 
and  the  interest  obtained  from  such 
investment  to  bo  ])aid  to  my  wife  to 
assist  her  in  suj^porting  and  inlucat- 
ing  my  family." 

The  father  of  the  testator  did  not 
revoke  or  alter  his  will  in  th(>  way 
referred  to.  but  the  testator  juf 
deceased  hini. 

//('/(/,  that  (hi>  words  relating  (<> 
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the  alteration  of  his  will  by  the 
Ikther  of  the  testator  must  be  con- 
^trr.ed  as  meaning  that  if  the  testa- 
tor  became  the  owner  of  the  lands 
devised  in  his  father's  will,  so  that 
he  could  have  a  disposing  power 
over  them,  then  that  they  should  go 
in  the  manner  mentioned. 

Held,  also,  that  the  pecuniary 
legacies  were  all  of  them  vested ; 
and  that  the  legacy  left  to  each 
child  which  did  not  attain  twenty- 
one  within  the  year  after  the  testa- 
tor's death,  was  to  be  invested  until 
each  child  came  of  age,  and  the  in- 
terest up  to  the  several  times  when 
they  should  each  attain  twenty-one 
should  be  ajiplied  in  assisting  the 
widow  or  mother  to  maintain  and 
educate  such  child  or  children,  and 
as  each  child  attained  twenty-one  he 
or  she  would  be  entitled  to  be  paid 
their  respective  legacies.  Re  Sproule, 
Sharp  V.  Sproule,  334. 

2.  Attestation  —  Legatee  —  Uvi- 
dence — JV^ew  attestation.^  —  A  will 
having  been  attested  by  one  of  the 
legatees,  the  solicitor  for  the  testator 
being  present  at  the  time,  and  ap- 
prehensive that  the  legatee  was  in- 
competent, signed  the  will  himself, 
and  procured  another  also  to  do  so, 
but  the  name  of  the  legatee  was  not 
struck  out  of  the  attestation  clause. 

Held,  that  evidence  was  admis- 
sible to  prove  the  actual  state  of  the 
<3ase,  and  it  thus  appeared  that  the 
mistake  of  having  the  legatee  as  an 
attesting  witness  had  been  reme- 
died, not  by  striking  out  her  name, 
but  by  the  parties  proceeding  to  a 
new  attestation  and  subscription  of 
the  will,  and  the  legatee  was  there- 
fore not  incapacitated  from  taking 
under  the  will.  Ee  Sturgis,  Wehling 
V.  Van  Every,  342. 

3.  Execution — Attestation — "i>e- 


[VOL. 

pendent  relative  revocation" — Devise 
to  infants — Conveyances  hy  heirs - 
at-law  —  Registration  —  Priorities 
—R.  S.  0.  1877  ch.  Ill,  sec.  75— 
"  Inevitable  difficulty'^  —  Crops  — 
Possession  — Costs.'] — The  plaintiffs 
were  the  devisees  of  the  land  in  ques- 
tion in  this  action  under  the  will  of 
H.  O'K;  the  defendant  A.  O'N.,  the 
father  of  the  plaintiffs,  was  one  of 
the  heirs-at-law,  and  had  obtained 
conveyances  of  the  land  from  the 
other  heirs-at-law  of  H.  O'N.  ;  and 
the  defendant  O.  was  the  assignee  of 
all  the  estate  of  A.  O'N.,  and  had 
besides  a  mortgage  from  A.  O'N.  on 
the  land  in  question. 

On  the  17th  April,  1877,  H.  O'N. 
signed  a  will  in  the  presence  of  one 
witness ;  another  witness  was  then 
called  in,  before  whom  the  testator 
acknowledged  his  signature,  and 
then  both  witnesses  signed  in  the 
presence  of  the  testator  and  of  each 
other.  On  the  23rd  April,  1877,  the 
testator,  desiring  to  have  two  changes 
made,  caused  two  of  the  sheets  of 
the  will  to  be  re-written  and  read 
to  him ;  the  two  new  sheets  were 
then  put  into  the  place  of  the  old 
ones,  the  document  pinned  together, 
and  on  the  last  sheet,  which  was  not 
one  of  those  re-written,  the  date  17th 
was  changed  to  23rd  ;  the  same  wit- 
nesses were  then  called  in,  and  the 
testator  then  acknowledged  his  sig- 
nature to  the  will,  and  each  of  the 
two  witnesses  his.  The  two  sheets 
taken  out  of  the  will  were  afterwards 
destroyed  by  one  H.,  by  the  direction 
of  the  testator,  but  not  in  his  pres- 
ence. The  testator  died  a  few  days 
after  this  without  having  made  any 
other  will.  The  will  of  the  23rd  of 
April  was  offered  for  probate,  but 
was  refused  by  a  Surrogate  Court. 

Held,  that  the  will  of  the  17th 
April  was  duly  executed ;  but  that 
the  will  of  the  23rd  April  was  not 
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duly  executed,  and  probate  was  pro- 
perly refused  ;  and  the  will  of  the 
17th  April  was  not  revoked  by  the 
destruction  of  the  two  sheets  out  of 
the  presence  of  the  testator,  nor  by 
the  defective  execution  of  the  will 
of  the  23rd  April,  the  intention  of 
the  testator  not  being  to  cancel  the 
whole  of  the  earlier  will,  but  only  to 
make  two  changes  in  it,  and  he  being 
under  the  belief  that  the  latter  will 
was  a  valid  one  ;  and  it  was  adjudged 
that  the  earlier  will  should  be  ad- 
mitted to  probate. 

By  this  will  the  plaintiflfs  were  to 
■come  into  possession  when  they 
should  become  of  the  age  of  21  years, 
not  being  less  than  1 2  years  from  the 
date  of  the  testator's  death,  and  they 
were  infants  of  tender  years  at  the 
time  when,  after  the  death  of  H.O'N., 
the  defendant  A.  O'JST.,  their  father 
and  guardian,  agreed  with  the  other 
heirs-at-law  for  the  purchase  of  their 
shares,  on  the  assumption  that  H. 
O'N.  had  died  intestate,  and  obtained 
conveyances  from  them.  A.  O'N. 
and  the  other  heirs-at-law  were  at 
this  time  aware  of  the  facts  in  re- 
gard to  both  the  wills,  and  were  also 
aware  that,  after  probate  of  the  will 
of  the  23rd  April  had  been  refused, 
it  was  the  opinion  of  the  solicitor  for 
the  estate  that  the  will  of  the  17th 
April  was  properly  executed  and 
that  probate  might  be  obtained. 

Held,  that  the  plaintiffs' rights  were 
not  defeated  or  prejudiced  by  the 
agreement  and  conveyances  referred 
to ;  nor  were  the  plaintiffs'  I'ights 
defeated  by  the  registration  of  the 
conveyances  to  A.  O'N.  and  his  as- 
signment and  mortgage  to  O. ;  for 
A.  O'N.  had  actual  notice  and  kiiovvl- 
•edge  of  the  plaintiffs'  riglits ;  and 
that  the  plaintiffs,  who  were  not 
guilty  of  any  wilful  neglect  or  de- 
fault, were  prevented  from  register- 
ing the  will  by  "  inevitable  dillicuUy" 


or  "  impediment,'^  within  the  mean- 
ing of  R.  S.  0.  1877  ch.  Ill,  sec.  75. 

The  defendant  O.  by  a  counter- 
claim asked  for  damages,  being  the 
value  of  a  crop  in  the  ground  and 
deprivation  of  possession  of  the  land 
for  a  year  or  more,  but  a  reference  to 
assess  these  damages  was  refused. 

The  plaintiffs  and  the  defendant 
O.  were  allowed  costs  out  of  the 
estate,  except  that  the  defendant  O. 
was  ordered  to  pay  the  costs  occa- 
sioned by  charges  made  by  him  of 
fraud  and  collusion  ;  no  costs  were 
allowed  to  or  against  the  defendant 
A.  O'N. 

McLeod  V.  Truax,  5  0.  S.  435, 
specially  observed  upon.  O'Neil  et 
al.  V.  Owen  et  al.,  525. 

4.  Devise  — "  Wish  and  desire" — 
Precatory  trust — Estate  in  fee.] — A 
testator  by  his  will  made  an  abso- 
lute gift  of  all  his  property  to  his 
wife,  subject  to  the  payment  of 
debts,  legacies,  funeral  and  testa- 
mentary expenses,  and  by  a  subse- 
quent clause  provided  as  follows  : 
"  And  it  is  my  wish  and  desire  after 
my  decease  that  my  said  wife  shall 
make  a  will  dividing  the  real  and 
personal  estate  and  effects  hereby 
devised  and  bequeathed  to  her  among 
my  said  children  in  such  manner  as 
she  shall  deem  just  and  equitable." 

Held,  that  this  did  not  create  a. 
precatory  truct,  and  that  the  wife 
took  the  property  absolutely. 

I7i  re  Adams  and  The  Kcnsimjton 
Vestry,  27  Ch.  D.  394,  and  In  ir 
Diggles,  Gregory  v.  Edmondson,  39 
Ch.  D.  at  p.  257,  specially  refei-red 
to  and  followed. 

The  change  in  the  current  of 
decision  on  the  subject  of  precatory 
trusts  reniaiked  upon.  Bank  t/ 
Moiifrecd  v.  /ioircr  ct  (d.,  5-18. 

5.  Action  for  rvcorcry  of  loud — 
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Prohate — Evidence  of  will — Plead- 
ing— Common  source  of  title — In- 
direct admission  in  pleading — R,  S. 
0.  1887  ch.  61,  sees.  38,  44.]— In 
an  action  for  the  recovery  of  land, 
the  plaintiflfs  claimed  title  under  a 
deed  from  the  executors  of  one  S., 
but  the  only  evidence  of  that  will 
produced  by  them  was  the  copy  of 
the  probate  from  the  Registry  office, 
with  the  affidavit  of  verification 
attached. 

Held,  that  this  was  not  proper 
evidence  of  the  will,  no  notice  having 
been  given  under  K  S.  O.  1887  ch. 
61,  sec.  38. 

The  plaintiffs,  however,  sought  to 
support  their  case  by  reference  to  a 
certain  statement  in  the  defendants' 
pleading,  in  which,  besides  denying 
their  right  to  recover,  she  herself 
also  claimed  title  under  a  deed  from 
the  executors  of  S. 

Heldy  that  they  could  not  take 
that  part  of  the  pleading  which 
suited  their  purpose  and  reject  the 
rest :  they  could  not  use  a  scrap  of 
it  to  eke  out  the  insufficiency  of 
their  own  evidence.  Barber  et  al. 
V.  McKay  et  al.y  562. 

6.  Construction  "  Heirs  and,  re- 
presentatives"—  Meaning  of — Next 
of  kin.^ — Where  a  testator  by  his 
will,  in  which  he  used  the  words 
"  executor  "  and  "  executrix  "  several 
times,  made  a  residuary  bequest  and 
devise  to  "  the  heirs  and  representa- 
tives of  M.  B." 

Held,  that,  having  regard  to  the 
context,  the  next  of  kin  according 
to  the  Statute  of  Distributions,  and 
not  the  executor  of  M.  B.,  were 
entitled  to  take  under  the  above 
words. 

The  weight  of  decision  shows  that 
the  word  ' '  representatives  "  when 
standing  alone  means  "  executors  or 
administrators,"    but     that  very 


slight  expressions  in  the  context 
have  turned  the  meaning  in  the  other 
direction  to  that  of  "next  of  kin." 
— Burkitt  V.  Tozer  et  al.,  587. 

7.  Devise — Condition  in  restraint 
of  sale —  Restricted  to  name  and 
family  of  testator. '\  —  A  testator 
by  his  will  devised  certain  real 
estate  to  two  of  his  nephews  subject 
to  the  following  condition :  "  But 
neither  of  my  said  nephews  is  to  be 
at  liberty  to  sell  his  half  of  the  said 
property  to  any  one  except  to  per- 
sons of  the  name  of  O'S.,  in  my  own 
family;  this  condition  is  to  attach 
to  every  purchaser  of  the  said  pro- 
perty." 

Held,  that  the  condition  was 
valid. 

Re  Watson  and  Woods,  14  O.  H. 
48,  distinguished.  0^  Sidlivan  v. 
Phelan  et  al.,  730. 

8.  Absence  of  subscribing  wit- 
nesses —  Wa7it  (f  proof  of  their 
existence  or  handivriting — Action  to 
establish  will.  \  —  In  an  action  to 
establish  a  will  in  the  handwriting 
of  the  testator,  purporting  to  be  exe- 
cuted in  the  presence  of  two  sub- 
scribing witnesses,  who  could  not  be 
found,  and  whose  handwriting  could 
not  be  proved,  and  probate  whereof 
had  been  refused  by  the  proper  Sur- 
rogate Court,  a  motion  for  judgment 
asking  to  have  the  will  established 
and  probate  thereof  granted,  notwith- 
standing that  all  parties  interested 
consented,  was  dismissed,  and  the 
application  refused,  on  the  ground 
that  sufficient  evidence  had  not  been 
produced  to  show  that  such  will  was 
the  will  of  the  testator  under  B.  S. 
O.  ch.  109,  sec.  12.  Williamsort 
et  al.  V.  Williamson,  734. 

See  Trusts  and  Trustees,  4. 
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WINDING-UP  ACT. 

See  Banks  and  Banking,  2,  3 — 
Company,  3. 


WITNESS. 

Juryman  at  inquest  may  be.] — See 
Coroner. 

Constable  who  delivers  summons 
for  coroner  may  be.] — See  Coroner. 
See  Will,  8. 


WORDS. 

1.  "  Completely  executed  by  pay- 
ment,in  sec.  9,  ch.  104,  R.  S.  0. 
18S7,  means  voluntary  or  involun- 
tary payment  to  the  sheriff.] — See 
Execution. 


2.  Electors.''] - 
Corporations,  4. 


See  Municipal 


3.  "  Good,"  marking  a  cheque.] — 
See  Banks  and  Banking,  1. 

4.  ''Hay;'  in  sec.  26,  B.S.C.  ch. 
43,  means  natural  grass  or  grass 
grown  and  cultivated.] — See  Indian 
Lands. 

5.  ''  Heirs  and  representatives."] — 
See  Will,  6. 


6.  "  Married  Man."] 
ance,  4. 


■See  Insur- 


7.  "  Impediment,"  neglect  to  re- 
gister vnll  by.] — See  Will,  3. 

8.  "  Inevitable  difficulty,"  neglect 
to  register  will  by.] — See  Will,  3. 

9.  Negotiation"  within  the  mean- 
ing of  sub-sec.  4,  sec.  53,  R.  S.  G.  ch. 
120.] — See  Banks  and  Banking,  4. 

10.  "Or  otherioise  in  force  in  On- 
tario with  respect  to  any  jyroperty 
therein"  in  sec.  114,  ch.  167,  R.  S. 
0.  1887,  make  section  applicahle  to 
all  insurance  policies  existing  at  the 
time  the  Act  came  into  force.] — See 
Insurance,  1. 

11.  ''Remise,  release,  and  quit 
claim"  in  deed  operate  since  14  &  15 
Vic.  ch.  7,  sec.  2,  as  a  grant,  and 
before  or  since  as  bargain  and  sale.] 
—  See  Deed. 

12.  "Retired  Judge."  A  Judge 
who  resigns  without  superannuation, 
and  7'esumes  practice,  is  ivithin  sec,  4. 
ch.  138,  R.  S.  0.  (1877.)]— Law 
Society. 

13.  "  Shareholder."]  —  See  Com- 
pany, 2. 

14.  "  Unlawfully,"  effect  of  omis- 
sion of  in  warranto/  commitment^ 
— See  Justice  of  the  Peace,  5. 

15.  "  Wish  and  desire''] — See 
Will,  4. 
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ERRATA. 

1.  Page  3,  for  "  Wilson  v.  JRoper,''  read  "  Rogers  v.  Wilson." 

2.  "    36,  line  14,  for  "75  L.  T.  K  S.,"  read  "  56  L.  T.  N.  S." 

3.  "     37,  line  25,  for  "  White  v.  Gilchrist,  12  P.  R.  573,"  read  IIV/iV^ 

V.  6?a^&mi« A,  12  P.  R.  513." 

4.  "     110,  line  3  of  head-lines,  and  line  3  of  head-note,  for  "  R,  S.  C. 

eh.  130,"  read  «  R.  S.  C.  ch.  120." 

5.  *'     518,  line  19,  for  "  ch.  525,"  read  "  ch.  125." 

6.  *•     549,  line  13,  after  Eames,  insert  L.  R.  6  Ch. 

7.  "     723,  line  3,  for  "  14  O,  R.  333,"  read  "  13  P.  R.  158  note." 
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